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OF  THK 


State  of  New  York, 


COMMENCING  JULY   16,  1Q19. 


Auburn  Draying  Company,  Respondent,  v.  William 

Wardell  et  al.,  Appellants. 

Labor  unions  —  conspiracy  —  boycott  —  injunction  —  acts  of 
members  of  labor  unions  calculated  and  intended  to  destroy 
plaintiff's  good  wiU,  trade  and  business  —  when  such  acts  may 
be  restrained  by  injunction. 

1.  Personal  liberty  or  the  right  of  property  embraces  the  right  to 
make  contracts  for  the  purchase  of  labor  of  others  and, equally  the 
right  to  make  contracts  for  the  sale  of  one's  own  labor  and  the  employ- 
ment of  one's  individual  and  industrial  resources.  It  is  subject, 
however,  to  the  condition  that  its  exercise  in  the  particular  trans- 
action shall  not  be  inconsistent  with  the  public  interests  or  hurtful 
to  the  public  order  or  detrimental  to  the  common  good.  The  right 
of  the  citizen  to  effectuate  his  desire  or  judgment  without  interference 
or  compulsion  must  always  be  exercised  with  reasonable  regard  for  the 
conflicting  rights  of  others.  An  invasion  of  this  right,  without  a  cause 
or  reason  which  the  law  deems  essential  or  usefid  in  the  existence  or 
betterment  of  organized  society,  is  a  legal  and  actionable  wrong 
which  may  be  compensated  or  restrained. 

2.  There  is  an  important  and  perceptible  difference,  in  the  realms 
of  justice,  civil  order  and  law,  between  the  voluntary  acts  of  an  indi- 
vidual, done  in  the  right  of  personal  freedom,  the  right  to  do  or  to 
refrain  from  doing,  and  their  injurious  effects,  and  the  acts  of  others, 
undesired  by  them,  initiated  and  performed  in  virtue  of  the  deception, 
compulsion  or  oppression  on  the  part  of  that  individual,  and  their 
injurious  effects. 
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[227  N.  T.]  statement  of  case.  [July, 

3.  In  an  action  brought  by  an  employer  of  labor  against  members 
of  labor  unions  to  recover  damages  and  for  a  permanent  injunction, 
the  trial  court  made  findings  which  are  supported  by  evidence  to  the 
effect  that  the  defendants  sought  the  destruction  of  plaintifTs  business 
and  that  their  acts  were  calculated  to  and  intended  to  destroy  the 
plaintiff's  good  will,  trade  and  business,  and,  in  part,  accomplished  that 
puri)ose,  and  that  such  acts  were  done  in  furtherance  of  a  conspiracy 
from  which  plaintiff  was  at  the  time  of  the  commencement  of  the  suit 
suffering  irreparable  loss  and  damage.  Held,  that  the  means  employed 
were  unjustifiable  and  imlawful  and  defendants  should  be  restrained 
from  employing  them.    {Bossert  v.  Dhuy,  221  N.  Y.  342,  distinguished.) 

Avbtim  Draying  Co,  v.  WardeU,  178  App.  Div.  270,  affirmed. 

(Argued  April  17,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  Jime  4,  1917,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  for  an  injunction,  and 
bringing  up  for  review  the  interlocutory  judgment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  A.  Mohr  for  appellants.  The  findings  as  to 
motive,  or  purpose,  do  not  sustain  the  judgment.  (Davis 
V.  Portable  Hoisting  Engineers,  28  App.  Div.  398;  Davis 
V.  Robinson,  84  N.  Y.  Supp.  837;  Butterick  Pvb.  Co.  v. 
Typo.  Union  No.  6,  50  Misc.  Rep.  1 ;  Tollman  v.  GaiUardy 
27  Misc.  Rep.  114;  National  Protective  Assn.  v.  Cwm- 
mings,  65  N.  Y.  Supp.  946;  Mills  v.  U.  S.  Printing  Co.y 
99  App.  Div.  605;  199  N.  Y.  76;  Wunch  v.  Skankland, 
59  App.  Div.  482;  Rosenau  v.  Empire  Circuit  Co.,  115 
N.  Y,  Supp.  517;  Tanenbaum  v.  N.  Y.  Fire  Ins.  Co.,  33 
Misc.  Rep.  134;  National  Fireproofing  Co.  v.  Mason 
Builders  Assn.,  169  Fed.  Rep.  259;  Matthews  v.  Associated 
Press,  136  N.  Y.  333.)  There  is  no  evidence  to  sustain 
the  finding  that  there  was  injury  to  or  interference  with 
the  "  property  "  of  the  plaintiff.  (People  v.  Davis,  169 
App.  Div.  484;  Newton  v.  Erickson,  70  Misc.  Rep.  291; 
144  App.  Div.  939;  Bossert  v.  Dhuy,  221  N.  Y.  369; 


Auburn  Draying  Co.  v.  Wardell. 


1919.]  Opinion,  per  Collin,  J.  [227  N.  Y.] 

Parks  Son  Co.  v.  Druggists  Assn.j  175  N.  Y.  1.)  There 
is  no  evidence  to  sustain  the  finding  that  the  evidence 
establishes  the  fact  that  the  employers  of  the  defendants 
who  were  patrons  of  the  plaintiflf  discontinued  business 
relations  with  the  plaintiflf  through  the  fear  of  external 
pressure,  emanating  from  the  labor  organization]^  and 
not  from  the  voluntary  action  of  their  employees. 
(Thomas  v.  M.  M.  P.  Union,  121  N.  Y.  50;  Boissert 
V.  United  Brotherhood,  137  N.  Y.  Supp.  321.)  The  evi- 
dence does  not  sustain  the  finding  that  the  motive  or  pur- 
pose of  the  defendants'  combination  was  the  injury  or 
destruction  of  plaintiflf's  business.  (Lambert  v.  People,  9 
Cow.  697.) 

Walter  Gotdon  MerriU,  George  B.  Turner  and  John 
Taber  for  respondent.  The  defendants  are  engaged  in 
an  unlawful  combination  to  injure  the  plaintiff's  good 
wiD,  trade  and  business.  (Bossert  v.  Dhuy,  221  N.  Y. 
342;  Martin  on  Modem  Law  of  Labor  Unions,  35, 
§  29;  Loewe  v.  Calif omia  State  Fed.  of  Labor,  139  Fed. 
Rep.  71;  Pickett  v,  Walsh,  192  Mass.  572;  State  v.  GUddm, 
65  Conn.  47;  Casey  v.  Cincinnati  Typographical  Union, 
45  Fed.  Rep.  135;  National  Fire  Proofing  Co.  v.  Mason 
Builders,  169  Fed.  Rep.  259;  Curran  v.  Galen,  152 
N.  Y.  33;  Aikens  v.  Wisconsin,  195  U.  S.  204;  Hitchman 
C.  &  C.  Co.  V.  MitcheU,  245  U.  S.  229;  Martell  v.  White, 
185  Mass.  255.)  The  strikes  against  the  complainant's 
customers  for  utilizing  the  plaintiflf  as  a  common  carrier 
are  unlawful.  (Pickett  v.  Walsh,  192  Mass.  572;  Bum- 
ham  V.  Dowd,  104  N.  E.  Rep.  841 ;  Thomas  v.  C.  R.  Co., 
62  Fed.  Rep.  818;  Moore  v.  Bricklayers'  Union,  23  Wkly. 
L.  B.  665;  Kemp  v.  Ditrision  No.  2^1,  99  N.  E.  Rep. 
389;  Jackson  Iron  Works  v.  HurJbut,  158  N.  Y.  34; 
Heuman  v.  M.  H.  Powers  Co.,  162  N.  Y.  Supp.  590; 
Lawson  v.  Connolly,  45  L.  R.  A.  [N.  S.]  1151.) 

y^  Collin,  J.    This  is  a  contest  between  the  plaintiflf  and 
^    the  labor  imions  of  the  city  of  Auburn,  New  York.     There 
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is  no  serious  dispute  concerning  the  material  facts.  In 
so  far  as  there  is  a  dispute,  we  have  concluded  that  the 
findings  of  the  Special  Term  are  supported  by  the  evidence. 
While  there  was  not  unanimity  in  the  decision  of  the 
Appellate  Division  the  divergence  related  to  l^al  con- 
clusions or  the  applicability  of  legal  principles. 

The  action  was  commenced  November  29,  1913.  The 
plaintiff,  a  corporation,  was  extensively  and  prosperously 
engaged  in  the  general  trucking  business  in  the  city  of 
Aubiun,  New  York.  It  employed  from  thirty  to  forty-five 
men,  the  greater  number  of  whom  were  not  members  of  a 
labor  union.  There  existed  in  Auburn,  as  voluntary  unin- 
corporated labor  organizations,  twenty-two  local  labor 
unions,  representing  the  various  trades  and  occupations, 
with  an  aggregate  membership  of  about  fourteen  hundred 
persons.  There  existed  also  the  Central  Labor  Union, 
an  unincorporated  association,  made  up  of  delegates  from 
the  individual  imions,  and  the  members  of  the  local 
unions  were  members  of  it  and  boimd  by  its  constitution, 
rules,  regulations  and  by-laws.  It  and  certain  of  the 
local  unions  are,  through  representation  by  officers, 
defendants  in  the  action.  (Code  of  Civil  Procedure, 
sections  1919-1924.)  Expressed  objects  of  the  Central 
Labor  Union  were  to  secure  united  action  in  defense  of  the 
rights  and  for  the  protection  of  the  interests  of  the 
working  classes  and  to  arbitrate  and  adjust  difficulties 
that  might  arise  between  workmen  and  their  employers. 
Objects  of  the  local  unions  were  increased  wages,  greater 
efficiency,  employment,  and  the  improvement  of  working 
and  social  conditions  through  united  action. 

The  defendant  Teamsters'  Union  No.  679  was  organized 
November  9,  1912.  The  plaintiff  neither  forbade  nor 
encouraged  its  employees  to  join.  In  July,  1913,  repre- 
sentatives of  the  unions  stated  to  the  plaintiff  that  imless 
it  took  the  necessary  means  to  get  its  men  to  join  the 
union.  Teamsters'  Union  No.  679,  it  would  be  placed  on 
the  imfair  list.    The  plsiintiff  refused  to  so  act  and  Team- 
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sters'  Union  No.  679  passed  a  resolution  placing  the  plain- 
tiff on  the  unfair  list,  that  is,  listed  it  as  an  employer  who 
refused  to  employ  and  discriminated  against  union  labor 
and  refused  to  give  its  employees  the  conditions  asked  for 
by  labor  organizations  with  respect  to  hours  of  labor,  shop 
conditions  and  other  similar  working  conditions.  Union 
No.  679  reported,  in  accordance  with  a  standing  resolution 
of  the  Central  Labor  Union,  the  placing  of  the  plaintiff 
on  the  unfair  list.  The  Central  Union  insisted  to  thev 
plaintiff  that  all  its  employees  must  join  the  imion  and  the  ' 
plaintiff  replied  they  were  free  to  join  if  they  so  chose. 

'IhsjL.^^^^^^^  *^  i^^'  '^®  Central  Labor  Union  indorsed 
the  placing  of  the  plaintiff  upon  the  unfair  list,  thus 
making,  imder  its  rules,  the  action  final  and  operative. 
The  declaration  of  principles  of  the  Central  Labor  Union 
provided,  among  other  things,  as  follows:  "  We  shall 
withdraw  and  use  our  influence  to  have  others  withdraw 
all  patronage  from  any  unfair  employer,  or  any  person 
patronizmg  such  unfair  employer,  let  his  calling  be  what 
it  may.''  The  by-laws  and  regulations  of  the  unions 
provided  penalties  of  fines  and  expulsion  for  non-con- 
formity. The  Central  Union  and  other  local  unions  took 
the  position  that  they  would  consider  the  company  unfair 
toward  organized  labor  imtil  such  time  c '  their  employees 
became  members  of  the  Teamsters'  Union.  They  with- 
drew, and  used»  their  influence  and  positions  and  their 
members  used  their  influence  and  positions  to  have 
the  employers  of  their  members  withdraw  patronage 
from  the  plaintiff.  The  findings  set  forth  at  length  their 
acts  and  their  effects.  In  summary,  it  may  be  stated  that 
dealers,  ice  deliverers,  bakers,  butchers,  builders,  plumb- 
ers and  contractors,  because  of  the  notices,  wamin^z^  and 
declarations  of  the  defendants,  in  varying  and  serious 
legrees  discontinued  business /with  the  plaintiff  and 
refused  further  to  employ  it  to  do  carting,  hauling  or 
collection  work  for  fear  of  loss  of  business  and  labor 
troubles   on   account   of   the   defendants'    combination 
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if  th^  continued  business  with  it.    Further  findings  are : 
"  49.  The  ultimate  hope  of  the  defendants  was  to  better 
the  condition  of  the  members  of  the  imions  by  bringing 
into  said  organization  all  of  the  craftsmen  and  laborers  in 
Auburn,  so  that  their  united  efforts  for  higher  wages, 
shorter  hours  and  better  working  conditions  might  be 
more  persuasive  and  effectual,  and  without  such  motive 
or  ultimate  purpose  the  boycott  would  not  have  been 
inaugurated;  but  the  immediate  business  in  hand,  the 
specific  and  direct  thing  wh  ch  the  defendants  were  then 
and  there  devoting  their  energies  to  and  focusing  all  of  the 
disciplined  power  of  their  organization  upon,  was  the 
destruction  of  the  plaintiff's  busines  ,  in  order  that  the 
plamtiff,  through  its  sufferings,  might  be  forced  to  yield 
to  the  demands  of  the  imion.    WTiat  w:as  threatened, 
intended,  and  in  part  accomplished  by  the  defendants 
was  injury  to  the  business  and  property  of  the  plaintiff; 
the  acts  performed  and  results  accomplished  being  also 
necessarily    injurious   to    trade   and   commerce;    which 
injury  to  trade  and  commerce  was  intended  to  be  brought 
about  by  the  defendants  through  the  performance  of  such 
^acts.    50.  All  of  the  foregoing  acts  of  the  defendants  and 
those  acting  in  conjimction  with  them  were  done  in 
furtherance  of  the  combination  and  conspiracy  to  compel 
the  plaintiff  to  employ  union  men  exclusively,  and  to 
discharge  any  employee  who  refused  to  join  the  union. 
*     *     *    52.  The  said  combination  of  the  defendants 
and  all  acts  in  furtherance  thereof  were  calculated  and 
•   intended  to  injure  and  destroy  the  plaintiff's  good  will, 
trade  and  business,  and  all  of  the  defendants  were  members 
of  said  combination  and  acting  in  furtherance  thereof. 
53.  At  the  time  of  the  commencement  of  this  suit,  plain- 
tiff was  suffering  irreparable  loss  and  damage  to  its  trade, 
good  will  and  business  from  the  acts  of  the  defendants  in 
furtherance  of  their  said  combination.    *    *    *    55.  There 
has  been,  during  the  entire  trouble,  no  force  or  violence 
used  or  threatened.     There  has  been  no  misstatement  of 
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facts,  unless  the  use  of  the  word  '  unfair/  when  applied 
to  the  plamtiff,  may  have  been  misleadmg;  and  it  is  not 
charged  that  ther^  was  any  intention  to  misrepresent 
the  facts  in  this  respect.  56.  *  *  *  What  was  feared 
by  the  customers  (of  plaintiff)  was  not  any  voluntary, 
self-initiated  movement  of  their  own  employees  to  quit, 
but  that  they  would  quit  because  ordered  to  do  so  by 
the  organizations  to  which  they  belonged,  which  possessed 
disciplinary  powers  to  enforce  obedience.  ♦  *  * 
58.  The  said  combination  of  defendants  originated  solely 
from  the  refusal  of  plaintiff's  employees  to  join  the 
union,  the  demand  made  by  defendants  that  plaintiff 
compel  them  to  join  the  union,  and  the  refusal  of  the 
plaintiff  to  comply  with  that  demand."  As  conclusions 
%i  law  the  Special  Term  found  that  the  combination  of 
the  defendants  constituted  an  illegal  conspiracy  to  injure 
the  plaintiff's  business  and  property  and  their  acts  were 
illegal  as  an  intended  injury  to  the  plaintiff's  business  and 
as  unreasonably  restrictive  of  and  injurious  to  trade 
and  commerce  and  the  conspiracy  was  imlawf ul  as  designed 
to  prevent  the  plaintiff  from  exercising  its  lawful  trade  and 
calling  by  threats  to  do  illegal  acts;  the  plaintiff  had  no, 
adequate  remedy  at  law.  The  plaintiff  was  entitled  to  a 
decree  to  recover  the  damages  and  a  reference  to  ascertain 
and  report  the  amount  of  damages  and  on  the  incoming 
and  confirmation  of  said  report  to  a  final  judgment  against 
all  of  the  defendants  for  the  amoimt  of  said  damages  thus 
ascertained,  and  to  a  further  decree  for  a  permanent 
injimction  against  the  defendants  "  to  prohibit  the 
enforcement  of  resolutions,  rules  or  orders  of  the  defend- 
ant unions  requiring  their  members  to  quit  the  service 
of  employers  who  patronize  the  plaintiff,  and  the  giving 
of  notices  by  or  on  behalf  of  said  organizations  or  the 
officers  thereof  to  such  employers,  or  the  public,  of  an 
intention  to  quit  provided  such  employers  continued  to 
patronize  the  plaintiff,  and  any  other  attempt  or  effort 
to  use  the  powers  or  authority  of  the  defendant  imions 
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over  their  own  members  for  the  purpose  of  mducing  or 
compelling  patrons  of  the  plaintiff,  or  the  pubUc  gener- 
ally, against  their  will,  to  refrain  from  dealing  with  the 
plaintiff/'  A  final  judgment  was  entered  for  such  relief, 
upon  the  confirmation  of  the  report  of  a  referee. 

The  briefs  and  arguments  of  counsel  are  concerned  with 
a  wide  range  of  problems  and  principles  relative  to  the 
rights  of  labor  unions  and  of  employers  and  employees. 
The  determinative  facts  presented  m  the  case  at  bar  are, 
however,  few,  and  the  decisive  principles  are  established. 
The  defendants,  in  concerted  actions  and  measures, 
interfered  with  the  property  rights  and  the  property  of 
the  plaintiff.  As  a  part  of  its  property  was  the  right  to 
be  employed  by,  to  do  work  for,  to  transact  business  with 
and  to  receive  compensation  from  all  these  who  voluntarily 
sought  or  desired  to  thus  engage  with  it.  Personal  liberty 
or  the  right  of  property  embraces  the  right  to  make 
contracts  for  the  purchase  of  the  kbor  of  others  and 
equally  the  right  to  make  contracts  for  the  sale  of  one's 
own  labor  and  the  employment  of  one's  individual  and 
industrial  resources.  The  right  is  not  and  cannot  be 
absolute.  It  is  subject  to  the  condition  that  its  exercise 
in  the  particular  transaction  shall  not  be  inconsistent 
with  the  public  interests  or  hurtful  to  the  public  order  or 
detrimental  to  the  common  good.  Moreov^,  it  is 
common  and  reciprocal  to  all  citizens.  An  imrestrained 
and  imlimited  exercise  on  the  part  of  some  persons 
would  clash  with  and  encoimter  the  exercise  of  a  similar 
freedom  on  the  part  of  others.  The  question  then  arises 
whether  the  interference  with  the  action  of  the  one  is 
justified  by  the  exercise  of  some  right  of  the  interfering 
other.  The  right  of  the  citizen  to  effectuate  his  desire  or 
judgment  without  interference  or  compulsion  must  always 
be  exercised  with  reasonable  regard  for  the  conflicting 
rights  of  others.  The  law  recognizes  the  right  and  holds 
and  enforces  that  an  invasion  of  it,  without  a  cause  or 
reason  which  the  law  deems  essential  or  useful  in  the 
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existence  or  betterment  of  organized  society,  is  a  legal 
and  actionable  wrong  which  may  be  compensated  or 
restrained.  (Adair  v.  United  StateSf  208  U.  S.  161; 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  U,  S.  229; 
Curran  v.  Galen,  152  N.  Y.  33;  National  Protective 
Association  of  Steam  Fitters  v.  Cumming,  170  N.  Y.  315; 
Matter  of  Application  of  Jacobs,  98  N.  Y.  98.)  The  action 
and  measures  initiated  and  sustained  by  the  defendants 
worked  serious  injxiry  to  the  property  of  the  plaintiff  in 
consequence  of  which  it  sustained  substantial  damages. 
Unless  the  findings  of  the  Special  Term  and  the  facts  pre- 
sent a  legal  cause  or  justification  for  the  interference  by 
the  defendants  with  the  business  and  property  of  the 
plaintiff  the  judgment  appealed  from  is  right  and  must 
be  affirmed. 

The  interference  with  and  depreciation  of  the  business 
and  earnings  of  the  plaintiff  by  the  conjoint  action  of  the 
defendants  was  of  the  nature  and  effect  of  a  barrier  against 
access  to  the  plaintiff,  its  office  and  place  of  business. 
Their  action  towards  the  destruction  of  its  business  was 
affirmative  and  aggressive.  It  was  not  simply  that 
the  members  of  Union  No.  679,  from  which  the  defend- 
ants insisted  the  plaintiff  must  hire  its  employees,  refused 
to  be  employed  by  the  plaintiff  or  its  patrons,  imless  and 
until  it  employed  members  of  the  union.  The  imions 
and  their  members  sought  to  induce  and  induced  the 
employers  of  labor  in  the  various  trades  and  industries 
and  the  people  generally  in  that  community  to  discontinue; 
employing  and  to  abstain  from  business  transactions  with 
the  plaintiff,  by  directly  and  affirmatively  causing  loss 
and  injury  to  their  business  or  interests  or  fear  of  loss  and 
injury  to  their  business  or  iiiterests,  in  case  they  did  not 
so  discontinue  and  abstain.  They  sought  to  c  ^mpel  and 
did  compel  those  employers  and  the  people  to  coerce  the 
plaintiff  to  unionize  its  business.  They  thus  attempted 
and  intended  to  create  a  general  exclusion  and  isolation 
of  the  business  of  the  plaintiff,  or  in  other  words,  its 
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non-existence  so  long  as  the  plaintiff  refused  compliance 
with  their  demand  that  it  compel  its  employees  to  join 
Union  No.  679.  The  defendants  are  intentionally- 
attempting  to  coerce  the  plamtiff  to  miionize  its  business 
by  aggressively  inducing  its  established  and  potential 
customers  to  ignore  its  existence  in  order  to  be  free 
from  the  loss  and  injury  which  the  action  of  the  defend- 
ants would  otherwise  bring  to  those  customers. 

The  rights,  in  virtue  of  which  the  defendants  would 
justify  the  interference  and  the  injury,  are:  (a)  That  of 
laborers  to  associate;  (b)  to  bring  within  the  labor  organi- 
zations as  members  all  laborers;  (c)  through  the  coherent 
and  soUdified  power  .and  influence  flowing  from  associa- 
tion and  imited  efforts  to  secure  for  all  labor^s  higher 
wages,  shorter  hours,  arbitration  of  labor  disputes  and 
better  working  conditions.  Beyond  question  those  rights 
exist.  Labor  unions  are  and  for  a  long  time  have  been 
recognized  by  the  courts  of  this  coimtry  as  a  legitimate  and 
useful  part  of  the  industrial  system.  Associations  of 
laborers,  to  accomplish  lawful  objects  by  legal  means, 
have  been  always  recognized  and  protected  by  the  law 
of  this  state.  The  organizations  of  the  defendants  were 
as  lawful  as  the  incorporation  of  the  plaintiff.  Their 
members  might  and  should  have  promoted  their  strength, 
welfare  and  their  intelligent  and  salutary  mfluence  and 
control.  Rights  that  are  lawful  and  purposes  that  are 
useful  and  just  cannot,  however,  be  effectuated  and 
accomplished  by  unlawful  means.  The  individual  cannot 
injure  the  property  rights  of  another  by  the  means  of 
causing  or  controlling  through  duress,  coercion,  oppression 
or  fraud,  the  acts  of  third  persons  which  produce  the 
injury.  The  individual  may  do  and  does  many  acts 
which  in  their  effect  are  or  may  be  coercive  as  to  anoth^. 
The  right  to  do  those  acts  inheres  in  the  natural  freedom 
and  the  civil  rights  which  are  his.  But  there  is  an 
important  and  perceptible  distinction,  in  the  realms  of 
justice,  civil  order  and  law,  between  the  volimtary  acts 
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of  an  individual,  done  in  the  right  of  personal  freedom, 
the  right  to  do  or  to  refrain  from  doing,  and  their  injurioiis 
effects,  and  the  acts  of  others,  imdesired  by  them, 
initiated  and  performed  in  Yirtae  of  the  deception,  com-  ' 
pulsion  or  oppression  on  the  part  of  that  individual, 
and  their  injurious  effects.  The  individual  may  law- 
fully refuse  to  be  employed  to  drive  from  his  neighbor's 
field  the  stray  cattle  which  are  destroying  the  crop  and 
thus,  in  effect,  coerce  the  neighbor  to  drive  them  him- 
self or  permit  the  destruction;  but  he  cannot  lawfully 
prevent,  through  fraud  or  other  form  of  dishonesty  or 
compulsion  of  any  nature,  another  from  becoming  the 
employee  for  such  purpose.  He  may  lawfully  do  that 
which  he  cannot  lawfully  attempt  to  compel  another  to  do. 
The  one  is  the  exercise  of  the  fundamental  right  of 
individual  choice  and  volition;  the  other  is  the  negation 
and  destruction  of  the  right.  In  the  latter  case  the  indi- 
vidual annihilates  as  to  the  others  the  right  which  he 
asserts  and  maintains  for  himself,  and  causes  injuries 
as  positively  and  aggressively  as  he  would  did  he  inten- 
tionally disable  the  other  or  his  industrial  resources.  The 
law  does  not  tolerate  inequality  in  the  existence  and 
enforcement  of  rights  or  the  definition  and  redress  of 
wrongs,  and  the  first  condition  of  individual  freedom 
and  opportunity  is  servitude  to  law.  In  the  instant  case 
the  contest  did  not  arise  because  the  members  of  Union  , 
No.  679,  or  members  of  the  same  occupation  and  of 
other  unions,  chose  not  to  work  for  the  plaintiff  or  for  or 
with  men  who  did  engage  in  business  with  it,  or  sought 
to  persuade,  in  an  orderly  and  proper  maimer,  persons 
generally  to  abstain  from  business  transactions  with  it. 
It  did  not  arise  in  the  ordinary  and  natural  exercise 
by  the  unions  of  the  right  to  control  their  own  labor  and 
of  the  right  of  association.  It  arose  because  the  defend- 
ants, constituting  the  entire  union  population  of  the  city 
of  Auburn,  inaugurated  and  carried  on,  affirmatively 
and    aggressively,    through    the   agencies   of   fear   and 
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coercion,  a  comprehensive  exclusion  of  the  plaintiff  from 
the  business  of  the  community,  in  ordef  to  compel  it  to 
unionize  its  business.  On  the  part  of  the  defendants  there 
was  organized  coercion  of  the  plaintiff  into  compliance 
with  the  demand  of  the  unions  that  it  compel  its  employees 
to  join  Union  No.  679,  by  combining  to  compel  third 
persons  to  refrain  from  having  any  business  relations 
with  it.  The  defendants  were  an  organized  combination, 
with  a  unified  intent  and  pxupose,  causing  irreparable 
damage  to  the  business  and  property  of  the  plaintiff. 
Financial  pressure,  loss  of  business,  interference  with 
freedom  of  action  were  imposed  by  them  in  order  to  force 
the  imionization.  The  law  should  be  and  is  that  the 
means  were  imjustifiable  and  imlawful  and  the  defend- 
ants should  be  enjoined  from  using  them.  {Hitchman 
Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229;  Bumham  v. 
Dowd,  217  Mass.  351;  Beck  v.  Railway  Teamsters^  Pro- 
tective Union,  118  Mich.  497;  Purvis  v.  United  Brother- 
hood,  214  Peim.  St.  348 ;  Fink  &  Son  v.  Butchers^  Union 
No.  422,  84  N.  J.  Eq.  638;  Harvey  v.  Chapman,  226  Mass. 
191;  W.  A.  Snow  Iron  Works,  Inc.,  v.  Chadwick,  227  Mass. 
382;  Martell  v.  White,  185  Mass.  255;  Comellier  v.  Haver- 
hill Shoe  Manufacturers  Assn.,  221  Mass.  554;  New 
England  Cement  Gun  Co.  v.  McGivem,  218  Mass.  198; 
Baush  Mach.  Tool  Co.  v.  Hill,  120  N.  E.  Rep.  188 
[Mass.],  July  16,  1918;  Smith  v.  Bowen,  121  N.  E.  Rep. 
814  [Mass.],  February  4,  1919.) 

What  we  have  written  declares  sufficiently  the  clear 
and  inescapable  distinction  between  the  facts  and  l^al 
principles  involved  in  this  case  and  those  involved  in 
Bossert  v.  Dhuy  (221  N.  Y.  342). 

The  right  of  the  plaintiff  to  a  judgment  being  affirmed, 
the  form  or  scope  of  the  judgment  rendered  is  not  attacked. 

The  judgment  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Cuddeback,  McLaughlin 
and  Crane,  JJ.,  concur;  Hogan,  J.,  not  voting. 

Judgment  afiirmed. 
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John  M.  Stoddard,  Appellant,  v.  Maude  R.  Stoddard, 

Respondent. 

Husband  and  wife  —  equity  —  agreement  for  separation  — 
when  courts  have  not  Jurisdiction  to  enforce  provision  of 
agreement  that  if  circumstances  should  change,  the  amount 
to  be  paid  by  the  husband  should  be  decreased. 

The  plaintiff  and  d^endant  entered  into  a  separation  agreement 
which  contained  a  provision  to  the  effect  that  plaintiff  should  pay 
to  the  defendant  sums  named  therein  to  be  used  for  her  support  and 
maintenance  and  that  of  their  children.  In  addition  to  these  pro- 
visions it  contained  one  which  read  as  follows:  "  In  the  event  that 
there  should  be  any  material  change  in  the  circumstances  of  either  of 
the  parties  hereto  either  party  hereto  shall  have  the  right  to  apply 
to  any  court  of  competent  jurisdiction  for  a  modification  of  the  pro- 
visions herein  regarding  the  amounts  to  be  paid  hereunder  by  the 
party  of  the  first  part  (the  husband)  to  the  party  of  t^e  second  part 
hereto  (the  wife)."  After  making  the  payments  provided  in  the  agree- 
ment for  several  years  plaintiff  brought  this  action  wherein  he  alleged 
in  substance  that  his  income  had  become  greatly  impaired  and  that  of 
his  wife  considerably  increased,  that  he  was  no  longer  able  to  make 
the  payments  in  the  agreement  provided,  and  that  the  defendant 
insisted  upon  full  payment  and  prayed  relief  that  the  amount  required 
by  him  to  be  paid  under  the  original  terms  of  the  agreement  might  be 
reduced  and,  if  the  court  should  determine  that  it  was  without  juris- 
diction to  grant  this  relief,  that  it  might  be  adjudged  that  the  separa- 
tion agreement  was  no  longer  in  force  and  the  defendant  be  enjoined 
from  prosecuting  any  action  thereunder  against  the  plaintiff.  HM, 
that  the  court  cannot  reform  an  agreement  entered  into  by  parties 
by  making  a  new  agreement  or  provision  for  them  in  the  place  of  the 
one  which  they  have  deliberately  adopted,  and  that  its  equitable 
powers  cannot  be  mvoked  for  the  purpose  of  restraining  enforcement 
by  defendant  of  this  contract  unless  there  be  some  facts  justifying 
such  relief  of  which  a  court  of  equity  could  and  a  court  of  law 
could  not  take  cognizance  and  that  the  presentation  of  the  case  sho^s 
no  such  fact.  {Kelso  v.  Kelly,  1  Daly,  419;  Greenleaf  v.  Blakemany 
166  N.  Y.  627;  Joy  v.  St.  Louis,  138  U.  S.  1,  distinguished;  Johnson 
V.  Johnson,  206  N.  Y.  561,  followed.) 

Stoddard  v.  Stoddard,  187  App.  Div.  258,  affirmed. 

(Argued  May  21,  1919;  decided  July  15,  1919.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  17,  1919,  which  reversed  an  order  of 
Special  Term  denying  a  motion  by  defendant  for  judg- 
ment in  her  favor  on  the  pleadings  and  granted  said 
motion. 

The  following  questions  were  certified:  "  1.  Does  the 
complaint  herein  state  facts  sufficient  to  constitute  a 
cause  of  action?  2.  Has  the  Supreme  Court  jurisdiction 
of  the  subject-matter  of  the  action?  " 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frederick  E.  Anderson  for  appellant.  The  Supreme 
Court  is  a  court  of  competent  jurisdiction  within  the 
meaning  of  the  agreement.  {Pelz  v.  Peh,  156  App.  Div. 
765;  Ducas  v.  Guggenheimer,  90  Misc.  Rep.  191;  173 
App.  Div.  884;  Greenleaf  v.  Blakemany  25  Misc.  Rep. 
564;  40  App.  Div.  371;  166  N.  Y.  627;  Stanton  v.  Miller, 
58  N.  Y.  200;  Joy  v.  St.  Louis,  138  U.  S.  1;  Van  Beuren 
V.  Wotherspoon,  12  App.  Div.  421.) 

A.  M.  Wallenberg  and  William  S.  Bennet  for  respondent. 
The  Supreme  Court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action.  {Curtis  v.  Albee,  167  N.  Y.  360; 
Ramsden  v.  Ramsden,  91  N.  Y.  281 ;  Johnson  v.  Johnson, 
206  N.  Y.  561;  Hughes  v.  Gumming,  165  N.  Y.  91.) 
Jurisdiction  of  the  subject-matter  cannot  be  conferred 
upon  the  court  by  consent.  {Benson  v.  Eastern  B^  & 
L.  Assn.,  174  N.  Y.  83;  Meacham  v.  J.  F.  &  C.  R.  Co., 
211  N.  Y.  346;  Matter  of  Caffrey,  52  App.  Div.  264.) 

HiscocK,  Ch.  J.  The  plaintiff  and  defendant,  being 
husband  and  wife  and  then  living  apart,  several  years 
ago  entered  into  a  separation  agreement  which  has  been 
assumed  to  be  valid.  It  contained  many  provisions  of 
the  general  character  usually  found  in  such  an  agreement 
and  amongst  them  those  to  the  effect  that  plaintiff  each 
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month  should  pay  to  the  defendant  the  sum  of  $700, 
$500  to  be  used  for  her  own  support  and  maintenance 
and  $200  to  be  expended  by  her  for  the  support  and 
mamtenance  of  two  children.  In  addition  to  these  usual 
provisions  it  contained  an  unusual  one  which  read  as 
follows:  "  In  the  event  that  there  should  be  any  material 
change  in  the  circumstaaces  of  either  of  the  parties 
hereto  either  party  hereto  shall  have  the  right  to  apply 
to  any  court  of  competent  jurisdiction  for  a  modification 
of  the  provisions  herein  regarding  the  amounts  to  be 
paid  hereunder  by  the  party  of  the  first  part  (the  hus- 
band) to  the  party  of  the  second  part  hereto  (the  wife)." 

After  making  the  payments  provided  in  said  agreement 
for  several  years  plaintiff  brought  this  action  wherein  in 
addition  to  allegations  of  a  formal  nature  and  concerning 
the  sufficiency  of  which  no  question  arises,  he  alleged  in 
substance  that  his  income  had  become  greatly  impabed 
and  that  of  his  wife  considerably  increased,  that  he  was 
no  longer  able  to  make  the  payments  in  the  agreement 
provided  and  had  attempted  to  procure  his  wife  to  accept 
those  of  a  lesser  amount  but  that  she  had  refused  so  to 
do,  msisting  that  she  would  bring  actions  from  month 
to  month  to  enforce  payment  of  the  stmis  mentioned  in 
the  agreement  and  that  in  fact  she  had  already  brought 
one  or  more  of  such  actions.  The  separation  agreement 
was  set  forth  in  full  and  upon  the  allegations  stated  and 
in  reliance  upon  the  clause  which  has  been  quoted  he 
in  substance  prayed  relief  that  the  amount  required  by 
him  to  be  paid  imder  the  original  terms  of  the  agreement 
might  be  reduced  in  amount  and,  if  the  court  should 
determine  that  it  was  without  jurisdiction  to  grant  this 
relief,  that  it  might  be  adjudged  that  the  separation 
agreement  was  no  longer  in  force  and  the  defendant  be 
enjoined  from  prosecuting  any  action  thereunder  against 
the  plaintiff. 

By  demurrer  the  defendant  has  presented  the  questioii 
whether  this  complaint  states  a  cause  of  action  and  witlp 
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the  answer  given  by  the  order  appealed  from  that  it  does 
not  we  agree. 

Origmally  there  seems  to  have  been  considerable 
uncertainty  and  debate  concerning  the  character  to  be 
ascribed  to  this  action  as  bearing  on  the  right  of  plaintiff 
to  maintain  it.  Our  consideration,  however,  is  freed 
from  the  necessity  for  much  of  this  discussion  by  the 
concessions  now  made  and  the  position  now  assumed 
by  the  plaintiff. 

It  is  conceded,  as  it  imdoubtedly  otherwise  must  have 
been  held,  that  this  is  not  a  matrimonial  action  or  in  the 
nature  of  a  matrimonial  action  imder  the  provisions  of  the 
Code  to  have  the  court  decree  a  separation  and  fix  an 
amount  for  the  support  and  maintenance  of  the  wife. 
The  most  cursory  examination  of  the  allegations  of  the 
complaint  also  shows  that  it  was  not  brought  as  an 
action  to  have  the  agreement  set  aside  as  vitiated  by 
fraud  or  misunderstanding  and  that  it  is  not  an  action 
to  have  the  instnunent  so  reformed  as  to  conform  to  an 
agreement  actually  made  by  the  parties  but  through 
mistake  not  properly  reduced  to  writing. 

The  plaintiff  adopts  as  its  character  that  of  an  action  to 
enforce  specific  performance.  He  says  that  the  contract 
comprehends  the  agreements:  (1)  "  That  upon  a  material 
change  in  the  circumstances  of  either  party  the  par- 
ticular allowance  specified  in  the  contract  shall  no  longer 
be  paid/'  (2)  ^^  That  from  thenceforth  the  plaintiff 
should  pay  and  defendant  should  accept  such  amoimt 
as  the  court  should  (ought  to)  prescribe  according  to  its 
course  and  practice  in  matrimonial  actions  having 
in  view  the  resources  and  income  of  the  respective 
parties,"  and  he,  therefore,  prays  specific  performance 
and  enforcement  of  the  contract  on  that  interpretation. 

It  is  to  be  noted  that  the  plaintiff  does  not  for  any 
recognized  reason  in  any  manner  directly  or  indirectly 
assail  the  agreement  as  a  whole  or  ask  that  it  be  set  aside. 
He  simply  asks  that  the  court  shall  fix  a  new  amount  which 
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shall  be  inserted  in  certain  provisions  of  the  contract  as 
the  amount  thenceforth  to  be  paid  by  plaintiff  to  defend- 
ant and  in  that  respect  make  a  new  agreement  for  the 
parties.  It  is  true  that  in  the  attempt  to  sustain  the 
action  on  the  theory  of  one  of  specific  performance  it  is 
sought  to  extend  the  real  purpose  of  this  action.  It  is 
suggested  that  the  court  shall  make  a  judgment  fixing  this 
new  amount  and  compelling  defendant  thenceforth  to 
accept  it  and  the  plaintiff  thenceforth  to  pay  it.  These 
latter  propositions  in  our  judgment,  however,  amoimt 
merely  to  an  attempt  to  extend  by  mere  words  what  is  the 
real  and  substantial  purpose  of  the  action.  Plaintiff  has 
no  interest  in  an  action  to  compel  defendant  to  accept 
some  money  from  him  and  he  has  no  need  for  an  action  to 
compel  himself  to  pay  money  to  defendant,  if  he  wants  to. 
The  real  and  only  purpose  is  to  have  the  court  fix  a  new 
amount  in  the  contract  which  the  plaintiff  will  be  bound 
to  pay  and  which  the  defendant  can  collect  if  she  wants 
to.  If  this  amoimt  is  thus  fixed  the  whole  difficulty  from 
plaintiff's  standpoint  is  settled  and  there  is  no  necessity 
for  further  provisions  for  specific  performance  of  a 
contract  which  can  be  enforced  at  law. 

Thus  we  come  to  the  question  already  outlined  whether 
the  Supreme  Court  had  jurisdiction  to  take  hold  of  one 
of  the  provisions  of  this  contract  and  determine  the 
reasonable  amount  to  be  paid  by  one  of  the  parties  to 
the  other  and  in  that  respect  make  a  new  agreement  for 
them.  We  know  of  no  principle  and  we  have  been  cited 
to  no  authority  which  authorizes  the  court  in  this  way 
in  effect  to  write  a  clause  in  the  contract  for  the  parties. 
While  ihe  parties  to  this  particular  contract  have 
attempted  to  agree  that  the  court  might  exercise  this 
jurisdiction  it  really  is  not  claimed  that  that  agree- 
ment confers  upon  the  court  powers  which  it  does  not 
inherently  i)ossess.  It  seems  to  us  that  this  ease  is  not 
other  than  it  would  be  if  two  parties  making  a  contract 
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for  the  sale  of  real  estate  at  a  fixed  price  to  be  executed 
at  some  distant  day,  should  provide  that  if  conditions 
changed  in  the  meantime  the  court  should  detennine 
what  would  be  a  fair  sum  to  be  inserted  in  the  contract 
as  the  purchase  price  of  the  real  estate.  We  think  that 
it  would  scarcely  be  claimed  with  seriousness  that  the 
court  could  do  this  even  on  an  agreement  of  the  parties 
and  it  does  not  seem  that  the  present  proposal  is  any 
different  in  its  nature. 

The  cases  which  have  been  cited  in  behalf  of  the 
plaintiff  do  not  in  our  opinion  at  all  sustain  his  contention. 
Cases  are  called  to  oin*  attention  where  an  agreement 
for  the  renewal  of  a  lease  on  a  rental  to  be  fixed  by 
arbitration  was  liable  to  fail  through  the  failure  of  the 
arbitration  and  where  the  court  has  enforced  specific 
performance  of  the  contract,  relieving  one  party, 
through  ascertainment  of  its  own,  from  the  failure  of 
the  other  party  to  submit  to  arbitration  or  from  the 
failure  of  the  arbitrators  properly  to  act.  Of  these 
cases  that  of  Kelso  v.  Kelly  (1  Daly,  419,  424)  has 
become  by  citation  a  leading  authority,  but  a  fuU  review 
of  that  case  makes  it  very  plain  how  different  the  facts 
therein  involved  were  than  those  here  presented  to 
us.  The  parties  had  agreed  on  the  renewal  of  a  lease 
with  an  arbitration  to  fix  the  amount  of  the  rental.  That 
proceeding  was  a  fundamental  feature  of  the  agree- 
ment and  the  defendant  refused  to  appoint  an  arbitrator. 
As  the  court  said:  '*  But  the  plaintiffs  cannot  give  the 
new  lease  until  the  amount  of  the  rent  is  fixed,  and 
as  the  defendant  will  not  appoint  an  arbitrator,  the 
plaintiffs  are  entitled  to  the  quitable  aid  of  the  eourt  to 
ascertain  it  —  that  being  the  only  mode  under  the  cir- 
cumstances in  which  it  can  be  ascertained  and  fixed," 
and,  therefore,  the  court  enforced  specific  performance 
of  the  agreement  made  by  the  parties  ascertaining  the 
amount  which  should  have  been  fixed  by  an  arbitrator 
whom,  however,  the  defendant  had  refused  to  appoint. 
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It  did  not  make  any  new  agreement  for  the  parties  or  in 
an  independent  or  original  way  act  for  them  in  fixing  an 
amoimt  as  is  asked  here.  It  compelled  action  in  accord- 
ance with  an  agreement  and  when  one  of  the  parties  would 
not  act  it  acted  for  him. 

The  case  of  Greenleaf  v.  Blakeman  (25  Misc.  Rep.  564; 
affd.,  as  modified,  40  App.  Div.  371;  166  N.  Y.  627), 
relied  on  by  plamtiff ,  is  easily  and  clearly  distinguishable 
from  this  case.  There  by  a  separation  agreement  the 
husband  contracted  to  make  certain  payments  for  the 
benefit  of  the  wife  and  that  such  payments  should  be 
secured  by  bond  or  by  collateral,  and  when  the  husband 
refused  to  perform  his  contract  by  domg  as  he  agreed 
to  the  court  compelled  him  to  act.  It  did  not  as  an 
original  proj)osition  decide  for  the  parties  what  would  be  a 
fair  sum  to  be  allowed  for  support  or  what  would  be  a 
safe  security  to  be  executed  by  the  husband  conditioned 
for  the  payment  of  such  support.  It  took  the  agreement 
which  the  parties  had  made  and  compelled  performance 
of  it. 

The  action  of  Jay  v.  St.  Louis  (138  U.  S.  1),  also 
greatly  relied  on  by  the  plaintiff,  is  utterly  unlike  this 
case.  In  substance  an  agreement  had  there  been  made, 
as  clahned,  by  a  raihoad  corporation  to  allow  certam 
trackage  rights  for  a  fair  and  equitable  compensation. 
It  or  its  successors  refused  to  carry  out  its  contract  and 
by  intervention  in  this  action  by  the  interested  parties 
it  was  sought  to  compel  it  to  do  so.  As  a  mere  incident 
in  the  action  to  enforce  specific  performance  the  court 
determined  what  would  be  the  fair  and  equitable  com- 
pensation specified  in  the  contract.  That  part  of  the 
relief  was  a  mere  incident  to  the  general  and  fundamental 
relief  which  was  sought  of  compelling  the  defendant  to 
allow  the  use  of  its  tracks,  and  the  court  merely  fixed 
the  figures  which  would  express  the  agreement  of  the 
parties. 

In  our  opinion   the  views  expressed  in  Johnson  v. 
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Johnson  (206  N.  Y.  561)  are  applicable  to  and  largely 
controlling  of  this  case.  In  that  action  an  application 
was  made  by  the  plaintiff,  the  wife,  to  compel  the  defend- 
ant to  pay  coimsel  fees  pendente  lite.  A  separation  agree- 
ment had  been  made  between  the  parties  and  the  plain- 
tiff sought  to  have  the  amount  of  the  allowance  therein 
provided  largely  increased  on  the  ground  that  she  had 
been  induced  by  duress  and  other  improper  acts  to 
execute  the  agreement.  As  in  this  case,  no  attempt  was 
made  to  have  the  agreement  as  an  entirety  set  aside  but 
only  to  have  the  amoimt  allowed  for  support  increased. 
In  determining  whether  the  plaintiff  was  entitled  to 
coimsel  fees  the  court  viewed  the  case  from  two  stand- 
points. In  the  first  place  it  considered  whether  it  was  a 
matrimonial  action  in  which  such  fees  could  be  allowed 
and  held  that  it  was  not  such  an  one.  It  then  went 
farther  and  held  that  on  no  possible  view  could  coimsel 
fees  be  allowed  if  the  plaintiff  did  not  state  a  cause  of 
action  and  thus  it  arrived  at  the  question  whether  the 
complaint,  asking  simply  that  a  new  amoimt  be  fixed 
by  the  court  and  inserted  in  the  agreement  which  other- 
wise was  allowed  to  stand,  stated  a  cause  of  action  and 
held  that  it  did  not.  In  answering  this  inquiry  it  was  said 
in  language  which  we  think  is  presently  applicable:  "  The 
question  thus  becomes  whether  where  parties  do  enter 
into  a  separation  agreement  which  provides  as  one 
of  its  features  for  an  allowance  to  the  wife,  the  court  can 
annul  this  latter  provision  leaving  the  rest  of  the  agree- 
ment intact,  and  then  substitute  its  decision  for  the 
agreement  of  the  parties  as  to  the  amount  of  allowance. 
It  is  very  clear  that  this  cannot  be  done.  In  the  first 
place,  the  amount  of  allowance  for  support  to  be  paid 
by  the  husband  is  so  far  an  integral  pa  t  of  the  agreement 
for  separation  that  I  doubt  whether  it  could  be  set  aside 
without  annulling  and  cancelling  the  entire  agreement. 
But  beyond  this  the  court  cannot  reform  an  agreement 
entered  iuto  by  parties  by  making  a  new  agreement  or 
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provision  for  them  in  the  place  of  the  one  which  they  have 
adopted,     (flvjghe^  v.  Cuming,  165  N.  Y.  91,  96,  97.)  " 

Under  the  second  provision  of  the  prayer  for  relief 
which  has  been  quoted  it  is  somewhat  faintly  urged  that 
the  court  should  retain  jurisdiction  of  the  action  for  the 
purpose  of  decreeing  that  payment  at  the  existing  rates 
should  no  longer  be  enforced,  but  we  see  no  ground  for 
relief  of  that  kind.  Obviously  and  independent  of  any 
other  consideration  the  equitable  powers  of  the  court 
cannot  be  invoked  for  the  pmpose  of  restraining  enforce- 
ment by  defendant  of  this  contract  imless  there  be  some 
facts  justifying  such  relief  of  which  a  court  of  equity 
could  and  a  court  of  law  could  not  take  cognizance,  and 
on  the  present  presentation  of  the  case  we  perceive  no 
such  fact.  If  it  be  true  as  urged  by  plaintiff  that  the 
fair  meaning  of  his  contract  with  defendant  is  that  he 
should  pay  the  amounts  thereunder  provided  so  long  as 
the  situation  of  the  parties  continued  without  sub- 
stantial change  and  that  he  should  not  be  compelled 
to  pay  such  amounts  if  his  ability  so  to  do  became  sub- 
stantially impaired  or  the  income  of  defendant  became 
substantially  larger,  we  see  no  reason  why  such  meaning 
of  the  contract  may  not  as  well  be  urged  as  a  defense 
to  an  action  to  collect  imder  it  as  for  the  basis  of  an 
action  to  prevent  collection  under  it. 

We  think  that  the  order  should  be  affirmed,  with  costs, 
and  that  both  questions  certified  to  us  should  be  answered 
in  the  negative. 

Collin,  Cuddeback,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Ordered  accordingly. 


»J 
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William  Holman,  Appellant,  v.  Walter  R.  Patten, 

Respondent. 

CommlBsions  —  agreement  to  pay  brokerage  fees  to  pro- 
curer of  loan  on  real  property  and  to  furnish  policy  of  title 
insurance  —  what  constitutes  failure  to  furnish  policy  —  when 
broker  entitled  to  commissions. 

Defendant  requested  plaintifTs  assignor  to  procure  for  him  a  loan 
on  certain  real  property  and  agreed  to  furnish  a  policy  of  title  insurance 
and  pay  brokerage  fees  and  other  expenses.  The  assignor  procured 
a  competent  and  willing  lender.  Defendant  procured  a  preliminary 
agreement  by  a  title  insurance  company  to  insure  the  title  except 
that  the  policy  proposed  left  one  of  the  boundary  lines  of  the  prop- 
erty indefinite  and  undetermined.  Because  thereof  the  loan  was  not 
consummated.  Hddy  that  the  insurance,  in  form,  of  the  title  to  a 
plot  of  land,  a  boundary  line  of  which  is  lacking,  is  not  an  insurance 
of  the  title,  and  that  the  title  when  so  conditioned  is  not  marketable; 
that  defendant  failed  to  perform  the  obligation  on  his  part  entitling 
him  to  the  loan  and  that  plaintiff  is  entitled  to  recover  the  amount  of 
brokerage  fees  and  expenses  as  stipulated. 

Holman  v.  Patten,  170  App.  Div.  877,  reversed. 

(Argued  May  23,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  entered  February  8,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Harold  E.  Lippincott  for  appellant.  The  broker's  con- 
tract had  been  duly  performed  and  the  compensation 
thereunder  became  due  upon  his  procuring  a  lender  on 
terms  satisfactory  to  the  defendant  and  upon  the  accept- 
ance of  the  loan  by  the  lender.  {Lederman  v.  Orecchinto, 
160  N.  Y.  Supp.  852;  Flannagan  v.  Fox,  6  Misc.  Rep. 
132;    Tannenbaum   v.    Boehm,    202    N.    Y.    293.)     The 
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question  of  marketability  of  title  in  an  action  by  a  broker 
for  his  commissions  in  procuring  a  loan  is  immaterial, 
when  a  title  policy  as  to  such  marketability  was  agreed 
to  be  furnished  and  was  not  furnished  by  the  borrower, 
{Flannagan  v.  Fox,  6  Misc.  Rep.  132;  Tanneribaum  v. 
Boehm,  202  N.  Y.  293;  Smith  v.  Peyrot,  201  N.  Y.  210.) 

Howard  C.  Taylor  for  respondent.  The  title  of  defend- 
ant was  marketable  and  a  policy  containing  the  exception 
mentioned,  which  the  title  company  was  ready  to  issue, 
would  have  shown  marketability.  (Haffey  v.  Lynch,  143 
N.  Y.  241;  Title  Guarantee  &  Trust  Co.  v.  Fallon,  101 
App.  Div.  187;  Heiberger  v.  Karfoil,  202  N.  Y.  419; 
Greenblatt  v.  Hermann,  144  N.  Y.  13.)  Plaintiff  was 
obliged  to  prove  that  the  failure  of  the  proposed  lender 
to  make  the  loan  was  due  to  defendant's  default.  {Crasto 
V.  White,  52  Hun,  473;  Ashfield  v.  Case,  93  App.  Div. 
452;  Slawson  &  Hobbs  v.  Rafter,  76  Misc.  Rep.  199.) 

CJoLLiN,  J.  The  plaintiff  seeks  to  recover,  in  virtue 
of  a  written  contract  between  his  assignor;  William  H. 
Hanford,  and  the  defendant,  agreed  compensation  for 
the  procuring  by  his  assignor  a  loan  of  money  to  the 
defendant.  At  the  close  of  the  evidence  each  party 
moved  for  the  direction  of  a  verdict.  The  trial  court 
directed  a  verdict  for  the  plaintiff,  which  was  reversed 
and  the  complamt  was  dismissed  by  the  Appellate 
Division. 

There  was  in  the  evidence  justification  to  the  trial  court 
for  finding  as  facts:  The  defendant  requested  Hanford 
to  procure  to  him  a  loan  of  twenty-five  thousand  dollars 
to  be  secured  by  a  mortgage  on  his  undivided  one-half 
interest  in  land  in  the  city  of  New  York  bounded  on 
the  east  by  East  river.  He  agreed  to  furnish  Hanford 
for  the  lender  a  "  policy  of  title  insurance  from  Lawyers' 
Title  Insurance  &  Trust  C!ompany  or  Title  Guarantee 
&  Trust  Company,  showing  that  applicant's  title  is  a 
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marketable  one  and  that  this  loan  is  a  first  lien  oh  his 
one-half  interest  fax  said  property/'  and  to  pay  Hanford 
"  for  brokerage  fees  and  other  expenses  8|  per  cent  on 
the  amount  of  the  loan/'  Hanford  secured  a  competent 
and  willing  lender.  The  Lawyers'  Title  Insurance  and 
Trust  Company  delivered  to  Hanford  an  agreement  pre- 
liminary to  and  defining  the  terms  of  the  policy  it  would 
issue.  A  part  of  it  was:  "  A  policy  of  insurance  in  the 
Company's  usual  form,  faisuring  the  title  to  "  the  property 
to  be  mortgaged  will  be  issued  by  the  company  after  the 
closing  of  the  transaction  *'  subject  to  all  returns  and 
requirements  herein  contained  not  disposed  of,  or  com- 
plied with  to  the  satisfaction  of  the  Company.  *  *  * 
Objections  to  title  and  matters  for  consideration  and 
disposition  before  or  at  the  time  of  closing  title.  *  *  * 
Outstanding  title  of  the  City  of  New  York  to  any  land 
lying  east  of  the  original  high-water  mark  of  the  Harlem 
River."  Obviously,  this  agreement  did  not,  and  the 
policy  to  be  issued  pursuant  to  it  would  not,  disclose  or 
fix  the  "  original  high-water  mark  of  the  Harlem  River," 
or  the  eastern  boundary  line  of  the  property  to  be  mort- 
gaged and  the  title  to  which  was  to  be  insured.  It 
exempted  or  withdrew  from  the  effect  and  security  of  the 
policy  the  land  east  of  the  original  high-water  mark  of 
the  Harlem  river  and  did  not  define  or  place  that  water 
mark.  It  left,  and  the  policy  would  leave,  the  eastern 
boundary  line  indefinite  and  undetermined.  Subse- 
quently the  Lawyers'  Title  Insurance  and  Trust  Com- 
pany decided  and  declared  that  it  would  not  insure  the 
title  to  the  property.  The  defendant  did  not  furnish 
Hanford  or  the  potential  lender  a  policy  of  title  uisurance 
relating  to  the  property  other  than  the  agreement  we 
have  described  and  because  thereof  the  loan  was  not 
consummated.  Hanford  duly  assigned  to  the  plaintiff 
his  claim  under  the  agreement  between  him  and  the 
defendant. 
The  right  of  the  plaintiff  to  recover  the  amount  of 
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brokerage  fees  and  expenses  stipulated  by  the  defendant 
and  Hanford  to  be  paid  the  latter  was  established  by 
the  evidence.  The  defendant  did  not  furnish  Hanford 
or  the  willing  and  capable  lender  with  the  policy  of 
insurance  or  an  agreement  to  furnish  the  policy  of 
insurance  showing  that  the  defendant's  title  to  the  plot 
of  land  to  be  mortgaged  was  a  marketable  title.  The 
insurance,  in  form,  of  the  title  to  a  plot  of  land  a  boundary 
line  of  which  is  lacking  is  not  an  insurance  of  the  title. 
The  title  to  a  plot  of  land  so  conditioned  is  not  marketable. 
The  plaintiff  had  no  reason  or  cause  to  undertake  to 
establish  at  the  trial  that  the  title  was  in  fact  unmarket- 
able. The  defendant  was  to  furnish  a  policy  of  title 
insurance  showing  that  it  was.  The  defendant  did  not 
perform  the  obligation  on  his  part  entitling  him  to  the 
loan.  Hanford  did  fuUy  perform  the  obligations  entitling 
him  to  the  agreed  compensation  and  expenses. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Trial  Term  affirmed,  with  costs 
to  the  appellant  in  the  Appellate  Division  and  this  court. 

HiscocK,  Ch.  J.,  CuDDEBACK,  Cardozo,  Pound,  Crane 
and  Andrews,  J  J.,  concur. 

Judgment  accordingly. 


CmusTOPHER  Baumann,  Appellant,  v.  The  City  op  New 

York,  Respondent. 

Landlord  and  tenant  —  a  tenant  at  wiU  occupying  and 
working  land  injured  by  the  abstraction  of  water  from  the 
land  for  municipal  purpofles  is  entitled  to  the  damages  caused 
thereby  —  damages  —  evidence  —  when  difference  in  amounts 
realized  from  crops  before  and  after  the  trespass  admissible 
upon  the  question  of  usable  value. 

1.  As  between  a  *andlord  and  his  tenant,  the  latter  in  the  absence 
of  some  oontraotual  provision  to  the  contrary  has  an  exclusive  right 
to  the  control  and  i)ossession  of  the  leased  premises  and  may  defend 
such  i>articular  estate  until  the  same  has  been  legally  terminated. 
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2.  Where  both  landlord  and  tenant  sustain  dama^fes  by  the 
wrongful  aot  of  a  third  person,  the  law  recognizes  the  right  of  eaoh 
to  maintain  a  separate  action  against  the  wrongdoer  to  redress  his 
individual  injury.  (Miller  v.  Edison  Electric  Illuminating  Co,.  184 
N.  Y.  17;  Bly  v.  Edison  Electric  lUuminaHng  Co.,  172  N.  Y.  1, 
followed.) 

3.  The  lands  of  a  wife  were,  by  her  permission,  worked  by  the 
husband,  who  received  the  entire  income  therefrom,  the  relation 
between  the  wife  and  husband  as  to  the  plot  of  land  owned  by  the 
wife  being  that  of  landlord  and  tenant,  the  husband  being  a  tenant  at 
will.  The  defendant  has  maintained  two  driven  well  pumping  stations 
near  the  premises  so  occupied  by  the  plaintiff.  The  operation  of 
the  well  abstracted  and  w  thdrew  from  the  property  in  question  and 
its  soil  a  large  part  of  the  natural  undergroimd  and  peroolating^ 
waters  belonging  to  it,  lowered  the  normal  water  table  thereon  from 
one  to  five  feet,  rendered  the  soil  dry  and  unproductive,  greatly 
injured  its  bearing  qualities,  and  rendered  the  business  of  market 
gardening  on  the  land  much  less  profitable  than  before  the  wells 
were  put  in  operation.  Held,  that  the  defendant  was  a  continuous 
trespasser  and  as  such  invaded  the  possessory  rights  of  the  plaintiff, 
and  for  damage  sustained  to  such  usable  value  the  plaintiff  is  entitled 
to  redress.  (Sposato  v.  City  of  New  York,  75  App.  Div.  304;  affd., 
178  N.  Y.  583,  distinguished.) 

3.  Evidence  of  the  amounts  realized  from  the  crops  before  and  after 
the  trespass  was  proper  for  consideration  upon  the  question  df  usable 
value  as  bearing  upon  the  question  as  to  whether  or  not  the  plain- 
tiff had  exercised  proper  judgment  as  a  reasonable  man  in  the  manage- 
ment of  the  property  in  view  of  the  changed  conditions  produced  by 
defendant's  trespass. 

Baumann  v.  City  of  New  York,  180  App.  Div.  498,  modified. 

(Argued  May  28,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  21,  1917,  in  so  far  as  such  judgment 
determines  that  plaintiff  is  not  entitled  to  recover  in 
this  action  certain  damages  on  account  of  trespass  upon 
land. 
The  facts  found  by  the  trial  justice  are  in  substance: 
The  plaintiff  and  one  Johanna  Baumann  are  husband 
and  wife.    On  or  about  April  14th,  1908,  the  plaintiff 
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by  devise  under  the  will  of  his  father  became  the  owner 
of  a  piece  of  land  of  about  ten  acres,  and  his  wife  Johanna 
Baumann  under  a  devise  in  the  same  will  became  the 
owner  of  a  piece  of  land  of  about  ten  acres  adjoining 
the  land  of  plaintiff  on  the  south,  the  two  pieces  of  land 
being  separated  by  a  ditch  running  east  and  west. 
Plaintiff  has  since  April,  1908,  occupied  the  ten-acre 
parcel  belongmg  to  his  wife  by  her  pamission  in  con- 
nection with  his  own  land  for  the  cultivation  of  market 
garden  crops  the  proceeds  whereof  have  been  received 
and  retained  by  plaintiff  with  the  consent  of  his 
wife.  * 

Since  1906  the  defendant  has  maintained  two  driven 
well  pumping  stations  about  twelve  himdred  feet  distant 
from  the  premises  of  plaintiff  and  has  used  and  operated 
said  stations  for  the  purpose  of  supplying  water  to  the 
iohabitants  of  the  city  for  household  or  other  purposes 
for  a  conaderation  paid  by  consumers. 

The  soil  of  said  property  of  plaintiff  and  his  wife  is 
naturally  well  supplied  with  grotmd  water  and  moisture 
therefrom  and  is  very  fertile  and  is  particularly  well 
adapted  to  the  growing  of  garden  vegetables  for 
market.  Prior  to  the  construction  and  operation  of 
said  driven  well  stations  said  property  bore  abimdant 
crops  and  thebusiness  of  market  gardening  thereon  was 
profitable. 

The  operation  of  the  well  has  abstracted  and  does 
abstract  and  withdraw  from  said  property  and  its  soil 
a  large  part  of  the  natural  underground  and  percolating 
waters  belonging  to  the  same,  and  has  lowered  and  lowers 
the  normal  water  table  thereon  from  one  to  five  feet, 
and  has  rendered  and  readers  said  soil  dry  and  impro- 
ductive  and  has  greatly  injured  the  bearing  quaUties 
of  seven  acres  of  said  property,  four  acres  of  which  are 
in  the  parcel  owned  by  the  plaintiff  and  three  acres  of 
which  are  in  the  parcel  owned  by  plaintiff's  wife,  and 
has  rendered  the  business  of  market  gardening  on  said 
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land  much  less  profitable  than  before  said  driven  wells 
were  put  in  operation. 

The  dunmution  in  the  usable  value  of  said  lands, 
caused  by  the  abstraction  of  the  water  therefrom  and 
the  consequent  lowering  of  the  natural  underground 
water  table  and  the  interference  with  capillary  moisture 
has  been  two  hundred  dollars  per  acre  for  each  of  said 
seven  acres  of  land  for  each  of  the  years  1909  to  1915 
both  inclusive. 

During  the  year  1916,  defendant  ceased  the  operation 
of  the  pumping  stations,  by  which  a  large  part  of  the 
natural  moisture  was  restored  to  said  lands. 

As  conclusions  of  law,  the  trial  justice  found:  (1) 
Since  February,  1906,  and  September,  1907,  the  city  has 
been  and  now  is  a  continuing  trespasser.  (2)  Since 
April  14th,  1908,  plaintiff  has  been  a  tenant  at  will  of 
the  property  belonging  to  his  wife.  (3)  Plaintiff  is  not 
entitled  to  recover  damages  to  the  usable  value  of  any 
portion  of  the  property  belonging  to  his  said  wife  and 
said  damages  belong  to  her  as  the  owner  of  the  fee  of 
said  land.  (4)  Awarded  judgment  to  plaintiff  for  the 
sum  of  $5,600  as  plaintiff's  past  damages  to  the  four 
acres  for  the  years  stated  and  granted  an  injunction 
restraining  the  operation  of  the  driven  well  stations 
unless  within  a  reasonable  time  defendant  take  pro- 
ceedings to  acquire  by  the  power  of  eminent  domain 
such  property  rights  of  the  plaintiff  as  it  may  lawfully 
acquire. 

Upon  appeal  to  the  Appellate  Division,  the  third 
conclusion  of  law  was  modified  by  the  Appellate  Division 
so  as  to  provide  that  the  plaintiff  was  not  entitled  to 
recover  in  this  suit  any  damages  to  the  land  of  his  wife 
of  which  he  was  tenant  at  will,  and,  as  thus  modified, 
the  judgment  was  affirmed  by  a  divided  court. 

The  city  does  not  appeal  from  that  part  of  the  judg- 
ment allowing  plaintiff  to  recover  damages  to  the  four 
acres.     Plaintiff  appeals  from  such  part  of  the  judgment 
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only  as  determines  that  he  is  not  entitled  to  recover 
damages  to  the  lands  of  his  wife. 

Charles  Coleman  Miller  for  appellant.  Plaintiff  is 
entitled  to  the  damages  to  the  southerly  half  of  the  farm 
owned  by  his  wife.  {Dosoris  Pond  Co.  v.  Campbell,  25 
App.  Div.  179;  affd.,  164  N.  Y.  596;  McRoberts  v.  Berg- 
man,  132  N.  Y.  73;  2  McAdam  on  Landlord  &  Tenant, 
1065;  28  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  523.)  Plain- 
tiff was  entitled  to  recover  these  damages  in  this  action 
as  matter  of  law.  (Tiffany  on  Landlord  &  Tenant,  118, 
§  13c;  Hayes  v.  City  of  Atlanta,  1  Ga.  App.  25.) 

William  P.  Burr,  Corporation  Counsel  (Terence  Farley 
and  William  E.  C.  Mayer  of  coimsel) ,  for  respondent.  A 
lessee  of  premises  located  in  the  vicinity  of  the  pimiping 
stations,  forming  part  of  the  water  works  system  of  the 
city  of  New  York,  whose  lease  was  executed  after  the 
operation  of  such  pumping  stations  had  been  commenced, 
cannot  maintain  an  action  against  the  city  to  recover 
damages  occurring  during  the  term  of  the  lease  because 
of  the  withdrawal  of  surface  and  sub-surface  water  from 
the  leased  premises  incident  to  the  operation  of  the 
pumps.  (Sposato  v.  City  of  New  York,  75  App.  Div. 
304;  178  N.  Y.  583.) 

HoGAN,  J.  The  land  owned  by  plaintiff's  wife  was 
by  permission  of  the  latter  worked  by  plaintiff  in  con- 
nection with  the  plot  of  land  owned  by  him  and  he 
received  the  entire  proceeds  of  the  two  pieces  of  land. 
The  relation  between  the  wife  and  husband  as  to  the 
plot  of  land  owned  by  the  wife  was  that  of  landlord 
and  tenant,  the  plaintiff  being  a  tenant  at  will.  (Harris 
V.  Frink,  49  N.  Y.  24.)  As  between  a  landlord  and  his 
tenant,  the  latter  in  the  absence  of  some  contractual 
provision  to  the  contrary  has  an  exclusive  right  to  the 
control  and  possession  of  the  leased  premises  and  may 
defend  such  particular  estate  until  the  same  has  been 
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legally  terminated.  The  tenancy  of  plaintiff  never  having 
been  terminated,  he  was  lawfully  in  possession  of  the 
three-acre  plot  of  land  and  entitled  to  the  annual  product 
of  the  soil  in  the  nature  of  emblements  and  for  any 
injury  inflicted  by  a  wrongdoer  resulting  in  a  diminution 
of  his  enjoyment  of  the  premises  he  would  be  entitled 
to  redress.  On  the  other  hand,  if  the  njuiy  is  one  of  a 
permanent  character  to  the  reversion,  suth  as  destruction 
of  standing  timber,  etc.,  the  right  to  recover  for  such 
wrong  is  vested  in  the  landlord.  Where  both  landlord 
and  tenant  sustain  damages  by  the  wrongful  act  of  a 
third  person,  the  law  recognizes  the  right  of  each  to 
maintain  a  separate  action  against  the  wrongdoer  to 
redress  his  individual  injury.  {Miller  v.  Edison  Electric 
lUuminaling  Co.,  184  N.  Y.  17;  Washburn  on  Real 
Property  [3d  ed.],  sections  254,  255,  1517,  1519;  Bly  v. 
Edison  Electric  Illuminating  Co.,  172  N.  Y.  1.) 

Counsel  for  defendant  argued  that  the  rule  stated  is 
inapplicable  to  the  case  at  bar  for  the  reason  that  the 
tenancy  of  plaintiff  did  not  commence  until  April  14th, 
1908,  and  the  city  having  constructed  and  operated  the 
pumping  stations  in  1906-1907,  the  trespass  having  been 
committed  at  that  time,  the  tenant  cannot  sustain  a 
cause  of  action  therefor.  In  support  of  his  argument 
reliance  is  placed  upon  the  case  of  Sposato  v.  City  of 
New  York  (75  App.  Div.  304;  aflSrmed  by  this  court, 
178  N.  Y.  583). 

In  the  Sposato  case,  the  plaintiff  was  lessee  of  land 
for  a  term  of  five  years  commencing  in  1898.  The 
pumping  stations  from  which  the  alleged  damages  resulted 
were  erected  in  1885-1894.  The  order  in  the  Sposato 
case  was  made  October  10th,  1902.  On  October  7th, 
1902,  we  decided  the  Bly  case  sustaining  the  principle 
heretofore  stated  (172  N.  Y.  1)  and  subsequent  to  our 
decision  in  the  Sposato  Case  (178  N.  Y.  583)  we  reiterated 
the  rule  of  law  m  the  Miller  Case  (184  N.  Y.  17).  A 
casual  reading  of  the  Sposato  case  might  lead  to  a  con- 
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elusion  that  a  conflict  of  decision  existed.  Such,  however, 
is  not  the  case.  In  the  Sposato  case  the  plaintiff  alleged 
that  the  land  in  its  natural  condition  and  before  the  time 
of  the  acts  complained  of  (1885-1894)  were  well  saturated 
with  water;  that  by  the  act  of  the  city  two  wells  had 
been  dried  up  and  the  soil  on  the  land  had  by  the 
abstraction  of  water  become  so  thoroughly  dried  up  that 
it  is  comparatively  worthless  for  the  raising  of  crops 
and  by  reason  of  such  diversion  of  water  the  plaintiff 
during  the  three  years  of  his  term  of  five  years  —  which 
term  had  not  expired  —  was  deprived  of  his  rightful  use 
of  the  premises.  The  complaint  did  not  allege  the  injury 
to  or  loss  of  any  crops  on  the  land  during  his  possession 
of  the  same,  and  upon  the  opening  of  the  case  at  Trial 
Term  the  complaint  was  dismissed  on  motion  of  coimsel 
for  the  city,  who  argued  in  this  court  that  upon  the 
complaint  the  injuries  sought  to  be  recovered  for 
were  permanent  to  the  fee  and  thereby  vested  in  the 
landlord. 

The  complaint  in  the  case  at  bar,  while  not  as  specific 
in  expression  as  might  be  desirable,  nevertheless  alleged 
injury  to  the  possession  of  plaintiff  in  that  it  asserts 
that  the  soil  was  by  reason  of  the  abstraction  of  the 
water  therefrom  made  dry  rendering  the  same  less  pro- 
ductive and  profitable  for  garden  purposes  than  before 
the  wells  were  put  in  operation,  which  caused  a  deprecia- 
tion in,  the  usable  value  of  the  premises,  and  hx  substance 
the  trial  justice  so  found,  and,  as  a  basis  for  damages, 
found  the  diminuition  in  the  usable  value  of  the  land 
caused  by  the  abstraction  of  water  therefrom. 

My  view  is  that  the  principle  stated  in  the  Bly  and 
Miller  cases,  cited,  which  are  controlling  in  this  case,  is 
not  in  conflict  with  the  Sposato  case. 

In  Reisert  v.  CUy  of  New  York  (174  N.  Y.  196)  the 
plaintiff  as  owner  and  in  possession  of  some  eighty  acres 
of  land  sought  to  recover  damages  as  he  alleged  by  reason 
of  the  act  of  the  city  through  the  construction  of  driven 
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wells  in  rendering  the  soil  of  his  land  dry  and  worthless  for 
cultivation  and  a  stream  on  the  land  valueless  for  fish 
and  game  purposes.  Upon  the  trial  of  that  action, 
counsel  for  plaintiff  contended  that  the  plaintiff  was 
entitled  to  recover  his  profits  as  such  which  he  was 
able  to  prove  during  the  six  years  prior  to  the  commence- 
ment of  the  action,  basing  his  argument  upon  the  decision 
of  this  court  in  Forbell  v.  City  of  New  York  (164  N.  Y. 
522),  which  action  waj3  one  by  a  lessee  of  land.  An 
examination  of  that  decision  does  not  justify  the  argument 
made  by  counsel  as  was  determined  by  us  when  the  case 
reached  this  court,  though  coimsel  made  the  same 
argument  here.  In  the  Reisert  case,  counsel  for  the 
city  argued  that  the  plaintiff's  recovery  was  limited  to 
the  loss  in  rental  value  which  might  be  proved  as  resulting 
from  the  trespass  and  the  main  question  treated  by  us 
was  the  correct  measure  of  damages.  The  judgment 
below  was  reversed  for  errors  on  the  trial,  and  we  held 
that  evidence  of  the  rental  or  usable  value  of  the 
premises  was  competent;  that  if  the  land  was  commonly 
rented  the  ordinary  rentals  received  for  the  same  would  be 
admissible  as  well  as  testimony  tending  to  show  the 
nature  of  the  soil,  the  character  and  extent  of  the  use 
made  of  the  lands,  the  nature  of  the  business  conducted 
thereon  when  in  their  normal  or  usual  condition  as  to 
surface  or  subterranean  waters  and  when  deprived 
thereof  was  competent  as  proving  or  tending  to  prove 
usable  value,  and  from  such  facts  the  court  or  a  jury 
would  be  enabled  to  determine  whether  and  to  what 
extent  the  rental  or  usable  value  of  the  land  as  affected 
by  the  diversion  of  the  water  had  been  substantially 
injured. 

We  also  held  that  in  such  a  case  profits  as  such  were  not 
recoverable;  that  a  plaintiff  suffering  from  a  tort  or 
trespass  of  another  is  boimd,  so  far  as  he  reasonably  can, 
to  reduce  his  damages,  and  that  the  plaintiff  would  not  be 
justified  in  efforts  year  after  year  to  raise  crops  upon  this 
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damaged  land  or  portion  thereof  if  experience  had 
demonstrated  that  they  would  not  mature  and  produce 
a  marketable  or  profitable  article. 

In  the  present  case  the  courts  below  held  that  the 
trespass  was  a  continuing  trespass;  that  by  reason  thereof 
the  bearing  qualities  of  the  land  had  been  affected  and  the 
usable  value  of  the  seven  acres,  four  acres  of  which  were 
owned  by  plaintiff  and  three  acres  of  which  he  occupied 
as  tenant,  by  reason  of  the  trespass  had  been  diminished 
two  hundred  dollars  per  acre  for  each  of  the  years  1909 
to  1915,  both  inclusive,  but  the  damages  awarded  were 
limited  for  diminution  in  usable  value  to  the  four-acre 
plot. 

To  deny  the  plaintiff  damages  to  the  usable  value  of  the 
three-acre  plot  of  land  was  error.  The  defendant  was  a 
trespasser  and  as  such  invaded  the  possessory  rights 
of  the  plaintiff  and  materially  diminished  the  value 
of  the  use  of  the  premises  for  the  pmposes  for  which 
the  same  were  adapted  and  had  been  used.  For  damage 
sustained  to  such  usable  value  the  plaintiff  was  entitled 
to  redress.  (Reisert  v.  City  of  New  Yorkj  174  N.  Y. 
196.) 

I  do  not  deem  it  necessary  to  refer  at  length  to  the 
evidence  adduced  on  the  trial.  My  conclusion  is  that 
the  evidence  was  ample  to  sustain  the  finding  of  the 
courts  below  that  the  diminution  in  the  usable  value  of  the 
premises  was  two  himdred  dollars  per  year. 

The  plaintiff  produced  evidence  tending  to  show  the 
nature  of  the  soil  of  the  land,  the  character  and  extent 
of  the  use  made  of  the  same  and  the  nature  of  the  business 
conducted  prior  to,  during  and  subsequent  to  the  com- 
mission of  the  trespass  by  the  city,  the  extent  of  the 
crops  raised,  the  prices  received  for  the  same  in  the 
market  and  the  expenses  incident  to  the  cultivation  and 
marketing  of  the  same.  While  evidence  of  the  amoimts 
realized  from  the  crops  before  and  after  the  trespass 
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was  admitted,  the  record  does  not  justify  a  presumption 
that  such  amoimt  was  adopted  as  a  basis  of  damages  by 
the  trial  justice.  The  evidence  was  proper  for  considera- 
tion by  him  upon  the  question  of  usable  value  and  as  to 
whether  or  not  the  plaintiff  had  exercised  proper  judg- 
ment as  a  reasonable  man  in  the  management  of  the 
seven  acres  in  view  of  the  changed  conditions  produced 
by  defendant's  trespass.  Neither  is  it  material  that 
plaintiff  sought  injimctive  relief  as  to  the  seven  acres. 
He  was  granted  such  relief  so  far  as  the  four-acre  plot 
was  concerned. 

The  judgment  should  be  modified  so  as  to  provide  that 
plaintiff  recover  of  defendant  the  sum  of  $9,800  instead 
of  $5,600  and,  as  thus  modified,  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
McLaughlin  and  Crane,  JJ.,  concur. 

Judgment  accordingly. 


Jonas  Iwanauskas,  Respondent,  v.  Philadelphia  and 
Reading  Coal  and  Iron  Company,  Appellant. 

Master  and  servant  —  statute  of  Pennsylvania  —  negligence 
—  when  a  duty  imposed  upon  a  foreman  involves  the  exercise 
of  judgment  or  discretion  and  he  errs»  the  employer  is  not 
liable  for  injuries  caused  by  the  foreman's  error. 

Where  plaintiff  while  working  as  a  laborer  in  defendant's  coal  mine 
in  the  state  of  Pennsylvania,  in  which  there  was  in  force  a  statute 
requiring  the  foreman  of  every  mine,  or  his  assistant,  to  examine  the 
places  where  the  employees  worked  to  see  if  they  are  safe  and  if  unsafe 
to  make  them  safe,  called  the  attention  of  the  assistant  foreman  of 
the  mine,  and  two  miners  under  whom  he  worked,  to  a  loose  rock 
in  the  roof  of  the  mine  where  he  was  working,  and  the  assistant  fore- 
man after  examining  the  place  said  it  was  safe  and  directed  plaintiff  to 
go  on  with  his  work,  and  shortly  afterward  the  rock  fell  upon  plaintiff 
causing  the  injuries  for  which  this  action  is  brought,  the  question, 
under  the  decisions  of  the  courts  of  Pennsylvania,  whether  the  rock  was 
secure  was  one  that  rested  in  the  judgment  of  the  mine  foreman,  or 
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his  assistant,  and  if  they  determined,  as  a  matter  of  judgment,  that  it 
was  secure,  the  defendant  is  not  responsible  for  that  conclusion,  even  if 
erroneous,  and  it  was  error  for  the  trial  court,  in  an  action  to  recover 
for  injuries  sustained  by  plaintiff  brought  under  the  Pennsylvania 
statute,  to  deny  defendant's  motion  for  a  nonsuit 

Iwanauskaa  v.  P.  &  R.  Coal  &  Iron  Co.,  180  App.  Div.  925,  reversed. 

(Argued  May  29,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  13, 1917,  aflBrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Pierre  M.  Brown  for  appellant.  The  Mining  Law  of 
Pennsylvania,  as  construed  by  the  courts  of  that  state, 
does  not  make  defendant  liable  for  the  mistakes  of 
judgment,  or  even  the  negligence  of  the  mine  foreman, 
when  he  is  acting  as  mme  foreman  and  discharging 
duties  particularly  assigned  to  him  by  the  statute. 
(L.  V.  Coal  Co.  V.  Washko,  231  Fed.  Rep.  42;  Duskin 
V.  Kingston  Coal  Co.,  171  Penn.  St.  193;  Peters  v.  Vesta 
Coal  Co.,  243  Penn  St.  241;  Vagaszki  v.  Consolidation 
Coal  Co.,  225  Fed.  Rep.  913.) 

0.  H.  Droege  for  respondent.  The  accident  was 
caused  by  the  negUgence  of  the  miners  under  whose 
direction  plamtiff  worked,  and  for  whose  negUgence 
defendant  was  responsible.  {Counizzari  v.  Snyder,  97 
Atl.  Rep.  477;  Kelly  v.  Bowers  Co.,  239  Penn.  St.  558; 
Holz  V.  Heinz  Co.,  247  Penn.  St.  259;  Mingak  v.  Vesta 
Coal  Co.,  51  Penn.  Sup.  Ct.  584;  Molesky  v.  S.  F.  Coal 
Co.,  247  Penn.  St.  434;  Reeder  v.  L.  V.  Coal  Co.,  231  Penn. 
St.  563;  Wolcutt  v.  Erie  Coal  Co.,  226  Penn.  St.  204 
P.  &  R.  Coal  Co.  V.  Keslusky,  209  Fed.  Rep.  197 
Andruises  v.    P.   &  R.  Coal  Co.,   172  App.  Div.  350 
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Martinkovics  v.  Lehigh  Coal  Co.,   171   App.  Div.  952; 
Henry  v.  Hudson,  etc.,  Co.,  201  N.  Y.  140.) 

Cuddeback,  J.  The  action  is  brought  under  the 
statute  of  the  state  of  Pennsylvania,  passed  to  provide 
for  the  health  and  safety  of  persons  employed  in  the 
anthracite  coal  mines.  (Anthracite  Act  of  Jime  2,  1891.) 
The  plaintiff  seeks  to  recover  for  personal  injuries  incurred 
while  working  in  the  defendant's  mine  and  alleges 
that  the  injuries  were  caused  through  the  defendant's 
negligence. 

The  plaintiff  was  a  laborer  and  he  worked  with  a  certified 
miner  named  Savicz.  Both  worked  imder  another 
certified  miner  named  Norkiewicz.  Norkiewicz  and 
Savicz  were  the  superiors  of  the  plaintiff  and  could 
direct  him  when  and  where  to  work. 

The  defendant's  mine  in  which  the  plaintiff  was 
employed  is  situated  at  Shenandoah,  Pennsylvania, 
and  is  operated  under  the  statute  by  a  miue  foreman 
and  his  assistants. 

The  statute  relating  to  the  mine  foreman  and  his 
assistants  provides  as  follows: 

"  Rule  12.  The  mine  foreman  or  his  assistant  shall  visit 
and  examine  every  working  place  in  the  mine  at  least 
once  every  alternate  day,  while  the  men  of  such  place 
are  or  should  be  at  work,  and  shall  direct  that  each  and 
every  working  place  is  properly  secured  by  prop  or  tim- 
ber, and  that  safety  in  all  respects  is  assured  by  directing 
that  all  loose  coal  or  rock  shall  be  pulled  down  or  secured 
and  that  no  person  shall  be  permitted  to  work  in  an  imsaf  e 
place  imless  it  be  for  the  purpose  of  making  it  secure.'* 

The  courts  of  Pennsylvania  have  held  in  numerous 
cases  that  where  this  act  places  an  obhgation  upon  the 
mine  foreman  to  see  to  or  to  do  a  particular  thing,  the 
execution  of  which  iuvolves  the  exercise  of  judgment  or 
discretion,  then  his  negligence  in  that  regard  cannot  be 
imputed  to  the  mine  owner.     (Watson  v.  Monongahela 
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River,  etc.,  Co.,  247  Pemx.  St.  469;  Bigm  v.  Lehigh  &  W. 
Coal  Co.,  217  N.  Y,  555.) 

On  the  day  when  the  accident  happened  in  this  case, 
July  14,  1917,  the  plaintiff  and  Savicz  were  engaged  in 
driving  a  gangway  through  a  vein  of  coal.  As  the  gang- 
way went  forward,  timbers  were  placed  to  support  the 
roof  and  sides.  Of  course,  the  excavation  was  always 
somewhat  in  advance  of  the  timber  —  at  this  time 
about  nme  feet.  When  the  plaintiff  and  Savicz  went  to 
work  at  7  o'clock  in  the  morning  they  foimd  that  a  rock 
in  the  roof  of  the  gangway  beyond  the  timber  was 
"  drummy,"  as  they  called  it,  or  somewhat  loose,  and  that 
water  was  running  down  from  the  roof.  All  this  indi- 
cated that  the  rock  would  fall  but  how  soon  it  would  fall 
was  the  question. 

Starr,  the  assistant  mine  foreman,  had  examined 
the  gangway  between  5  and  6  o'clock  in  the  morning 
and  had  marked  it  as  a  safe  place  to  work.  During  the 
forenoon  Starr,  the  assistant  foreman,  visited  the  gangway 
again  and  his  attention  was  called  to  the  rock  in  the 
roof.  He  said  that  in  his  opinion  it  was  safe  eiu)ugh  to 
proceed  with  the  work  until  they  got  the  timber  under, 
that  is,  until  the  timber  reached  a  point  under  the 
rock. 

Norkiewicz  and  Savicz  also  particularly  examined  the 
rock  during  the  forenoon.  They  both  concurred  in  the 
judgment  of  the  assistant  mine  foreman  that  the  rock 
would  not  fall  before  the  timbering  reached  it. 

The  assistant  mine  foreman  directed  Savicz  and  the 

'•  plaintiff  to  go  on  with  the  work.    Norkiewicz  also  directed 

them   to  proceed.    The  plaintiff  accordingly   went   to 

work  imder  the  rock  and  in  the  course  of  the  afternoon 

the  rock  fell  and  the  plaintiff  was  injured. 

The  plaintiff  had  a  recovery  at  the  Trial  Term  which 
was  aflSrmed  at  the  Appellate  Division  by  a  divided 
court. 

The  defendant  moved  at  the  close  of  the  evidence  to 
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dismiss  the  plaintiff's  complaint  on  several  grounds, 
among  others,  that  the  question  whether  the  rock  was 
insecure  or  secure  was  one  which  rested  in  the  judgment 
in  the  mine  foreman  or  his  assistant  and  they  determine, 
as  a  matter  of  judgment,  whether  it  was  secure,  and 
for  that  conclusion,  even  If  erroneous,  the  defendant 
is  not  responsible. 

The  motion  was  denied  and  the  defendant  duly 
excepted. 

It  seems  to  me  that  the  motion  to  dismiss  should  have 
been  granted.  The  situation  disclosed  by  the  testimony 
here  must  be  one  of  frequent  occurrence  in  the  working  of 
mines.  No  defect  was  shown  in  the  fixtures,  machinery  or 
tools  furnished  by  the  employer  or  in  the  eitriea  or 
passageways  of  the  mine,  of  which  the  employer  should  be 
deemed  to  have  notice.  There  was  simply  a  loose  rock 
in  the  roof  which  must  have  been  an  ordinary  incident  in 
a  day's  work  hx  the  mine.  It  was  a  dangerous  condition 
but  the  assistant  mine  foreman  was  the  person  to  decide 
what  to  do  imder  such  circiunstances.  Rule  12  of  the 
statute  (supra)  says  the  mine  foreman  or  his  assistant 
shall  see  that  safety  is  assured  with  regard  to  loose  coal 
or  rock.  It  was  a  case  where  reliance  might  be  placed 
upon  the  assistant  mine  foreman.  {Durkin  v.  Kingston 
Coal  Co.,  171  Penn.  St.  193.) 

The  plaintiff's  counsel  argues  that  notwithstanding  the 
expressed  judgment  of  the  assistant  mine  foreman  that 
it  was  safe  to  proceed  with  the  work  until  the  timbering 
reached  the  rock,  he  qualified  his  judgment  on  cross- 
examination.  He  said  in  effect  on  cross-examination, 
there  can  be  danger  always  when  the  water  comes  down. 
The  water  was  coming  down  in  this  case.  Hence  the 
argument  is  that  the  place  was  dangerous  and  the  direction 
or  permission  given  to  the  plaintiff  by  Norkiewicz  and 
Savicz  to  work  imder  the  rock  was  an  act  of  negUgence 
imputable  to  the  defendant.  I  do  not  think  the  assistant 
mine  foreman  qualified  his  opinion.    Furthermore,  the 
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testimony  of  both  Norkiewicz  and  Savicz  is  that  they 
concurred  in  the  judgment  of  the  assistant  mine  foreman 
that  the  rock  would  not  fall  before  the  timbering  reached 
it.  There  was  no  evidence  to  contradict  their  statement. 
Under  such  circumstances  their  conduct  forms  no  basis 
for  a  charge  of  negligence  and  does  not  deprive  the  defend- 
ant of  the  protection  which  the  directions  of  the  assistant 
mine  foreman  afforded. 

I  recommend  that  the  judgment  be  reversed  and  the 
complaint  dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Chase,  Collin  and  Crane,  JJ., 
concur;  Hogan,  J.,  dissents;  McLaughlin,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Mary  E.  Kelly,  Respondent,  v.  The  Nassau  Electric 
Railroad  Company,  Appellant. 

Negligence — evidence  —  when  jury  could  not  legitimately 
have  inferred  from  the  evidence  facts  essential  to  the  verdict, 
the  verdict  cannot  be  sustained. 

Plaintiff  was  a  musio  teacher,  fifty-eight  years  of  age  at  the  time 
of  the  accident.  She  was  active  on  her  feet  and  went  about  the  city. 
While  waiting  for  a  street  car,  she  walked  up  and  down  and  in  and  out 
of  a  waiting  car.  A  car  starter  employed  by  defendant  called  the 
approaching  car  and  plaintiff  started  towards  it.  The  starter  ^came 
up  behind  and  caught  her  arm.  She  says:  '*  He  helped  me  along 
towards  the  Fifteenth  street  car  when  he  called  out,  *  Look  out  for  the 
car '  and  dropped  my  arm,  and  I  went  down,"  breaking  a  leg.  She 
adds:  '*  He  was  a  kind  of  support  to  me.  I  dex)ended  on  him  as  long 
as  he  took  hold  of  me."  Upon  this  evidence,  while  the  jury  in  an 
action  to  recover  for  injuries  sustained  by  plaintiff  may  have  guessed 
facts  essential  to  the  verdict,  it  could  not  legitimately  have  inferred 
negligence  from  the  evidence;  hence,  the  judgment  for  j)laintiff  can- 
not be  sustained.  {Hanlon  v.  Central  R,  R.  Co,  of  N.  J.,  187  N.  Y. 
73,  distinguished.) 

Kelly  v.  Nassau  EL  R.  R,  Co.,  173  App.  Div.  983,  reversed. 

(Argued  June  3,  1919;  decided  July  15,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  2,  1916,  aflSrming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D.  A.  Marsh  and  George  D.  Yeomans  for  appellant. 
No  actionable  negligence  was  proven.  {Mott  v.  Con- 
sumers Ice  Co.,  73  N.  Y.  543;  Mulligan  v.  N.  Y.  &  R. 
B.  R.  Co.,  129  N.  Y.  506;  Grimes  v.  Young,  51  App.  Div. 
240;  Murphy  v.  Buckley- Newhall  Co.,  151  App.  Div.  520; 
Meehan  v.  Morewood,  52  Hun,  568.)  The  trial  justice 
erred  in  charging  the  jury,  in  effect,  that  if  the  starter 
attempted  to  help  plaintiff  across  the  street  and  then 
suddenly  withdrew  his  arm,  causing  her  to  fall,  the 
defendant  was  liable  as  a  matter  of  law.  {KeUegher  v. 
Twenty-fourth  Street,  etc.,  R.  R.  Co.,  171  N.  Y.  309 
Woods  V.  N.  Y.  &  Q.  C.  R.  R.  Co.,  128  App.  Div.  235 
Johnston  v.  N.  Y.  C.  R.  R.  Co.,  128  App.  Div.  456 
Goodkind  v.  Met.  St.  Ry.  Co.,  93  App.  Div.  153.) 

Vine  H.  Smith  for  respondent.  The  evidence  warranted 
the  conclusion  that  the  defendant's  employee,  stationed 
at  the  point  where  the  plaintiff  was  waiting  to  board  one 
of  defendant's  cars,  acted  within  the  scope  of  his  employ- 
ment in  assisting  her  to  cross  to  the  point  at  which  she 
could  board  the  approaching  car;  it  also  established 
that  he  was  negligent  in  rendering  such  assistance  and 
that  such  negligence  was  the  direct  cause  of  the  accident. 
{Hanlon  v.  C.  R.  R.  of  N.  J.,  187  N.  Y.  73.) 

Pound,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries.  Plaintiff  was  a  music  teacher,  fifty- 
eight  years  of  age  at  the  time  of  the  accident.  She  was 
active  on  her  feet  and  went  about  the  city.  On  the 
evening  of  February  13,  1914,  she  went  to  Ninth  avenue 
and  Nineteenth  street  in  Brooklyn  to  take  a  Fifteenth 
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street  car  on  defendant's  street  railway.  It  was  snowing 
at  the  time.  While  waiting  for  the  car  she  walked  up 
and  down  and  in  and  out  of  a  waiting  car.  A  car  starter 
employed  by  defendant  called  the  approaching  car  and 
plaintiff  started  towards  it.  The  starter  came  up  behind 
and  caught  her  arm.  She  says:  '^  He  helped  me  along 
towards  the  Fifteenth  Street  car  when  he  called  out, 
'  Look  out  for  the  car '  and  dropped  my  arm,  and  I 
went  down,"  breaking  a  leg.  She  adds:  "  He  was  a 
kind  of  support  to  me.  I  depended  on  him  as  long  as 
he  took  hold  of  me." 

No  other  evidence  of  negligence  is  contained  in  the 
record  and  I  think  we  must  reach  the  conclusion  that 
plaintiff  failed  to  make  out  her  cause  of  action.  The 
trial  court  permitted  the  jury  to  find,  in  substance,  that 
plaintiff  was  relying  upon  the  assistance  the  starter  was 
giving  her  in  order  to  remain  in  an  upright  position 
and  that  she  fell,  as  he  should  have  foreseen,  because  his 
assistance  was  withdrawn  suddenly  and  without  wammg. 

In  HanUm  v.  Central  Railroad  Company  of  New  Jersey 
(187  N.  Y.  73),  upon  which  plaintiff  largely  relies,  a 
woman  was  alighting  from  a  car  at  Jersey  City.  The 
last  car  step  was  eighteen  or  twenty  inches  above  the 
platform.  As  she  started  to  go  down  the  car  steps  to 
the  platform  the  conductor  took  her  by  the  arm  to  asrfst 
her.  She  leaned  on  him.  When  she  was  in  the  very  act 
of  stepping  from  the  last  step  to  the  platform  he  with- 
drew his  suplport  without  warning  and  she  fell.  It  was 
held  that  she  could  recover  because  the  conductor  under- 
took to  assist  her  in  alighting  from  the  car  and  assisted 
her  in  a  negligent  manner.  When  the  conductor  suddenly 
withdrew  his  support,  on  which  the  passeiger  had  good 
reason  to  rely,  she  was  imstably  balanced  on  the  bottom 
step  and  her  fall  was  the  natural  result  of  his  inattention. 
But  that  case  is  not  this  case.  Assuming  without  deciding 
that  the  starter  was  acting  within  the  scope  of  his  employ- 
ment, it  appears  that  he  was,  at  the  most,  guiding  plain- 
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tiflf  a  few  steps  in  the  direction  of  the  approaching  car. 
The  plaintiff  does  not  undertake  to  say  that  the  support 
was  suddenly  or  unexpectedly  withdrawn  or  that  she 
fell  because  it  was  withdrawn  and  such  conclusions  are 
a  far  inference  from  what  she  did  say.  She  had  no 
reason  to  expect  that  the  starter  would  put  her  on  the 
car.  Whatever  support  he  gave  her  necessarily  would  be 
withdrawn  at  some  time  before  she  reached  the  car. 
She  was  not  in  a  precarious  position  where  help  was 
needed  nor  was  she  an  infirm  person,  who  needed  help. 
It  does  not  appear  that  she  was  leaning  heavily  on  the 
starter  or  that  he  had  any  reason  to  infer  that  she  would 
fall  if  he  released  her  arm,  or  that  she  had  any  reason  to 
rely  on  further  support  at  the  time  he  let  go  of  her  arm. 
We  are  imable  to  understand  how  it  could  be  found  that 
the  starter  negligently  caused  her  to  fall.  The  jury 
may  have  guessed  the  facts  essential  to  the  verdict,  but 
it  could  not  have  legitimately  inferred  them  from  the 
evidence. 

The  judgments  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo, 
McLaughlin  and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 


Morgan   L.   Starke,   Appellant,   v.   S.   C.   Beckwith 

Special  Agency,  Respondent. 

Service  of  process  —  execution  —  wages  —  personal  service 
must  be  made  upon  employer,  of  execution  directed  against 
wages  of  employee,  to  make  employer  liable  to  the  judgment 
creditor. 

An  execution  directed  against  the  wages  or  salary  of  a  judgment 
debtor  upon  presentation  to  the  employer  becomes  a  lien  to  the 
amount  specified  upon  the  wages  or  salary  of  the  employee  as  they 
become  due.    The  employer  must  then  pay  the  prescribed  amount. 
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and  if  he  fails  to  do  so  he  becomes  liable  to  the  judgment  creditor. 
(Code.  Civ.  Pro.  §  1391.)  Personal  service  of  the  execution  is  clearly 
contemplated.  In  this  action  against  the  employer,  conflicting 
evidence  was  given  upon  this  point  on  behalf  of  the  respective  parties, 
upon  which  a  question  of  fact  arose  which  the  jury  was  entitled  to 
pass  upon.  Hence  it  was  error  to  dismiss  the  complaint. 
Starke  v.  Beckwith  Special  Agency^  176  App.  Div.  910,  reversed. 

(Argued  June  4,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  C!ourt  in  the  first  judicial  department, 
entered  February  5,  1917,  afiinning  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  action  is  brought  under  the  provisions  of  section 
1391  of  the  Code  of  Civil  Procedure  to  recover  a  per- 
centage of  the  salary  of  one  Charles  T.  Logan,  an  employee 
of  the  defendant-respondent. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Mulholland  and  John  H.  Rogan  for  appellant. 
The  court  erred  in  dismissing  the  complaint.  (Wood 
V.  Morehouse,  45  N.  Y.  386;  T.  H.  DepL  v.  Weil,  134 
N.  Y.  Supp.  1062.) 

Franklin  Taylor,  Joseph  J.  Zeiger  and  Morris  Blau 
for  respondent. 

Andrews,  J.  An  execution  directed  against  the  wages 
or  salary  of  a  judgment  debtor  upon  presentation  to  the 
employer  becomes  a  lien  to  the  amount  specified  upon  the 
wages  or  salary  of  the  employee  as  they  become  due. 
The  employer  must  then  pay  the  prescribed  amount; 
and  if  he  fails  to  do  so  he  becomes  liable  to  the  judgment 
creditor.  (Code  of  Civil  Procedure,  section  1391.) 
Mere  knowledge  on  his  part  of  the  existence  of  an  execution 
is  not  enough.  To  fix  his  liability  the  execution  must  be 
presented.  And  "  presentation  "  implies  some  formality 
( Ulster  County  Savings  Institution  v.  Young,  161  N.  Y. 
23,  33;  Niles  v.  Crocker,  88  Hun,  312;  WiUis  v.  Marks, 
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29  Ore.  493),  especially  where  as  here  the  "  presentation  " 
is  to  be  made  "  by  the  officer  to  whom ''  it  is  "  delivered 
for  collection."  Personal  service  of  the  execution  is 
clearly  contemplated. 

A  corporation,  however,  may  be  served  only  through 
its  officers  or  agents.  Often  those  on  whom  service  may 
be  made  are  defined  by  statute.  If  this  is  not  done,  an 
executive  officer  should  be  selected,  or  some  agent  whose 
ordinary  duties  are  such  that  notice  to  him  would  naturally 
insure  knowledge  of  the  process  to  the  corporation. 
( Kansas  City,  Fort  Scott  &  Memphis  R.  R.  v.  Daughbry, 
138  U.  S.  298.) 

In  the  case  before  us  the  complaint  was  dismissed  on 
the  ground  that  the  plaintiff  had  failed  to  give  any 
evidence  of  the  presentation  to  the  defendant  of  an 
execution  against  one  Charles  T.  Logan,  an  employee  of 
the  defendant,  directed  to  be  collected  out  of  his  wages 
and  salary.  In  this  there  was  error.  A  deputy  sheriff 
testified  that  he  went  to  the  office  of  the  defendant  and 
asked  to  see  one  of  its  officers;  this  was  in  the  outer  office; 
he  was  directed  into  an  inner  office  and  there  he  found 
a  gentleman  sitting  at  a  desk;  he  told  him  that  he  was  a 
sheriff's  officer  with  an  execution  against  Mr.  Logan's 
wages  and  he  handed  it  to  him  and  he  accepted  it.  The 
deputy  then  asked  him  who  he  was  and  he  said  he  was 
an  officer  of  the  company.  It  further  appears  that  there 
were  but  three  officers  of  the  defendant;  a  Mr.  James  T. 
Beckwith,  its  president  and  treasurer;  a  Mr.  R.  W. 
Beckwith,  its  vice-president,  whose  office,  however,  was 
in  Chicago  and  who  was  there  at  the  time,  and  a  Mr. 
Flynn,  its  secretary.  Mr.  Flynn  and  Mr.  James  T. 
Beckwith  each  had  private  or  inner  offices  separated  from 
the  outer  or  general  office.  There  was  still  a  third  inner 
office  but  that  was  unoccupied.  No  one  was  allowed  to 
occupy  Mr.  Beckwith's  desk  when  he  was  away.  Mr. 
Beckwith  denies  that  the  execution  was  ever  presented  to 
him.    Mr.  Flynn  was  not  called.     It  further  appears  that 
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after  the  date  of  the  alleged  presentation  of  this  execution 
a  check  for  $40  was  received  by  the  sheriflf  of  New  York 
county,  signed  by  the  defendant  and  made  to  the  sheriflf's 
order.  An  explanation  of  this  check  is  given  by  the 
defendant;  but  it  is  possible  that  this  explanation  might 
have  been  discredited  by  a  jury. 

Under  these  circumstances  there  was  a  question  of  fact 
upon  which  the  jury  was  entitled  to  pass  as  to  the  presenta- 
tion of  the  execution  to  the  defendant. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo  and 
Pound,  JJ.,  concur;  McLaughlin,  J.,  not  sittmg. 

Judgment  reversed,  etc. 


The  People  op  the  State  of  New  York,  Appellant,  v. 

Leroy  T.  Bradford,  Respondent. 

ConserYation  Law — proyision  requiring  all  persons  engaged 
in  hunting  to  have  a  license  —  exception  as  to  persons  hunting 
on  farmland  owned,  leased  or  occupied  by  them  —  complaint 
must  allege  that  defendant  did  not  come  within  exception. 

The  Conservation  Law  (Cons.  Laws,  ch.  65,  §  185,  subd.  1)  requires 
all  persons  engaged  in  hunting  to  procure  a  license.  By  subdivision  8 
of  the  section  an  exception  is  made  as  to  x>ersons  hunting  on  farm  land 
owned  or  leased  and  occupied  by  them.  In  this  action  to  recover  a- 
penalty  for  violation  of  the  statute,  the  complaint  did  not  negative 
the  fact  that  defendant  was  one  of  the  persons  within  the  description 
in  the  latter  provision.  Held,  that  it  was  necessary  for  the  People 
in  the  complaint  to  negative  the  fact  that  defendant  came  within 
the  exception,  but  that  the  burden  will  rest  on  the  defendant  to  prove 
the  existence  or  non-existence  of  the  facts  making  the  exception. 

People  V.  Bradford,  178  App.  Div.  371,  affirmed. 

(Argued  June  4,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  entered  May  7,  1917,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Cburt 
in  the  third  judicial  department,  reversing  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Merton  E.  Lems,  Attorney-General  (W.  T.  Moore  of 
counsel),  for  appellants.  The  court  below  erred  in  dis- 
missing the  complaint.     (Harris  v.  Whitey  81  N.  Y.  532.) 

Frank  Talbot  for  respondent.  The  Appellate  Division 
was  correct  in  its  appUcation  of  the  rule  of  pleading 
resulting  in  a  dismissal  of  the  complaint.  (People  v. 
Luptony  52  Misc.  Rep.  336;  Molloy  v.  Village  of  Briar 
Cliff  Manor y  217  N.  Y.  577;  People  v.  StedekeTy  175  N.  Y. 
57;  RoweU  v.  Janvriny  151  N.  Y.  60;  People  v.  EbeU, 
180  N.  Y.  470;  Harris  v.  Whitey  81  N.  Y.  532;  Dawsony. 
PeopUy  25  N.  Y.  399;  People  v.  Kaney  43  App.  Div.  477; 
People  V.  SpeeSy  18  App.  Div.  620;  People  v.  Storfc,  59 
Hun,  51;  136  N.  Y.  538;  People  v.  Levyy  77  Misc.  Rep. 
556;  Bloodgood  v.  Mohawk  &  H.  R.  R.  R.  Co.,  18  Wend. 
9;  People  v.  Bailey y  103  Misc.  Rep.  366.) 

HiscocK,  Ch.  J.  This  action  was  brought  to  recovCT 
a  penalty  for  the  alleged  violation  of  section  185  of  the 
Conservation  Law  (Cons.  Laws,  ch.  65)  by  defendant 
through  refusal  to  exhibit  a  license  permitting  him  to 
himt. 

The  provisions  of  the  statute  on  which  the  prosecution 
rests  and  imder  which  the  question  presented  to  us  is 
to  be  decided  provide  as  follows :  "  Hunting  and  Trapping 
License.  Subdivision  1.  License  required.  No  person 
or  persons  shall  at  any  time  hunt,  pursue  or  kill  with  a 
gun  any  wild  animals  *  *  *  or  engage  in  hunting 
or  trapping  except  as  herein  provided  without  first  having 
procured  a  Ucense  so  to  do     *     *     *. 

*'  Subdivision  8.  Exception.  Provided  that  the  owner 
or  owners  of  farm  land,  and  their  immediate  family  or 
families  occupying  and   cultivating   the   same,   or   the 
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lessee  or  lessees  thereof  and  their  immediate  family 
or  families  who  are  actually  occupying  and  cultivating 
the  same,  shall  have  the  right  to  hunt,  kill  and  take 
game  *  *  *  on  the  farm  land  of  which  he  or  they  are 
the  bona  fide  owners  or  lessees,  during  the  season  when  it 
is  lawful  to  kill  and  take  the  same,  without  procuring 
such  resident  license." 

The  plaintiff  in  its  pleadings  did  not  negative  the  fact 
that  defendant  was  one  of  the  persons  described  in  the  last 
provision  of  the  statute  and  a  motion  having  been  made  to 
dismiss  the  complaint  as  not  alleging  a  cause  of  action  the 
question  has  been  and  is  presented  whether  with  that  failure 
it  is  sufficient.  The  determinative  inquiry  in  this  connec- 
tion has  been  whether  the  provisions  in  favor  of  the  persons 
described  in  the  last  quoted  provision  of  the  statute  con- 
stitute an  exception  to  the  general  scope  of  the  statute  or  a 
proviso  withdrawing  them  from  the  effect  of  the  statute 
and  thus  constituting  a  defense  to  be  pleaded.  We  think 
that  they  constitute,  as  in  fact  they  are  specifically  labeled, 
an  exception  and  that,  therefore,  it  was  necessary  for  the 
People  in  the  complaint  to  negative  the  fact  that  defend- 
ant came  within  the  exception.  (Rowell  v.  Janvrin, 
151  N.  Y.  60;  PeopU  v.  Stedeker,  175  N.  Y.  57,  67;  U.  S. 
y.  Cook,  17  Wall.  168,  177.)  This  question  has  been  so 
satisfactorily  discussed  in  the  opinion  of  Mr.  Justice 
Woodward  at  the  Appellate  Division  that  we  do  not 
deem  it  necessary  to  consider  it  at  farther  length.  We 
have  deemed  it  useful,  however,  to  consider  the  answer 
which  we  think  may  be  made  to  the  argument  addressed 
to  us  in  behalf  of  the  People  that  if  the  provisions  referred 
to  constitute  an  exception  which  must  be  negatived  by 
the  complaint  and  the  proofs  a  burden  will  be  laid  on  the 
prosecution  which  it  will  be  difficult  for  it  successfully 
to  carry.  It  is  pointed  out  that  the  statute  if  construed 
as  an  exception  names  many  circumstances  as  exempting  a 
defendant  from  its  operation  which  would  be  peculiarly 
within  the  knowledge  of  such  defendant  and  which  it 


48  Seneca  Distributing  Co.  v.  Fulton. 

[227  N.  Y.]  Statement  of  case.  [July, 

would  be  almost  impossible  for  the  People  to  disprove. 
This  is  manifestly  so  and  because  it  is  so  we  do  not  believe 
that  the  plaintiff  is  compelled  to  go  to  the  extent  of  both 
alleging  and  proving  non-existence  of  the  circumstances 
making  the  exception.  On  the  other  hand  the  rule 
seems  to  be  fairly  well  established  that  in  such  a  case  as 
this  while  the  plaintiff  is  obliged  to  plead  non-existence 
of  the  exception  the  burden  will  rest  upon  the  defendant, 
who  has  peculiar  and  almost  exclusive  knowledge  of  the 
existence  or  non-existence  of  the  facts  making  the 
exception,  to  prove  such  facts  if  they  do  exist.  While 
this  rule  is  a  somewhat  arbitrary  one  it  is  practical  and 
based  on  good  sense  and  in  our  opinion  is  applicable  to 
such  a  case  as  the  present  one.  (1  Greenleaf  en  Evidence 
[13th  ed.],  §§  78,  79;  1  PhilUps  on  Evidence  [4th  Am. 
Notes  with  Cowen  &  Hill's  Notes],  p.  821;  Harris  v. 
Whitey  81  N.  Y.  532,  548.)  For  these  reasons  we  think 
the  complaint  was  defective  and  that  without  discussing 
the  other  reasons  urged  therefor  by  the  defendant,  the 
judgment  should  be  affirmed,  with  costs. 

Collin,  CuDDEBACK,  Cardozo,  Pound,  McLaughlin 
and  Andrews,  JJ.,  concur. 

Judgment  aflSrmed. 


Seneca     Distributing     Company,     Respondent,      v. 

Kathleen  Fulton,  Appellant. 

Appeal  —  when  reyersal  by  AppeUate  Diyision  "  upon  the 
facta  "  must  be  presumed  to  have  been  made  upon  the  law. 

Where  the  Appellate  Division  reversed  a  judgment  entered  upon 
findings  made  at  Trial  Term  '*  upon  the  facts "  without  further 
specification,  it  must  be  conclusively  presumed  that  the  reversal 
was  made  upon  the  law  in  accordance  with  section  1338  of  the  Code 
of  Civil  Procedure. 

Seneca  Distributing  Co.  v.  FultoUy  175  App.  Div.  902,  affirmed. 

(Submitted  Juno  4,  1919;  decided  July  15,  1919.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  January  19,  1917,  reversing  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  and  granting 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Joseph  J.  Reiher,  Frank  V.  Smith  and  Peter  P.  Smith 
for  appellant.  There  is  no  statement  in  the  body  of  the 
order  appealed  from  complying  with  section  1338  of  the 
Code  of  Civil  Procedure.  It  is  a  conclusive  presumption, 
therefore,  that  the  reversal  of  the  Appellate  Division  was 
on  a  question  of  law.  {Levy  v.  Louvre  Realty  Co.,  222 
N.  Y.  14;  Moore  v.  V.  P.  Cemerd  Co.,  220  N.  Y.  320.) 

Charles  Goldzier  and  Benjamin  A.  Hartstein  for 
respondent.  Conceding  that  the  order  of  reversal  is  not 
upon  the  facts  within  the  purview  section  1388  of  the  Code 
of  Civil  Procedure,  this  court  would  still  have  jurisdiction 
to  review  the  judgment  for  the  purpose  of  ascertain- 
ing whether  the  findings  are  supported  by  the  evidence. 
(Code  Civ.  Pro.  §  1337;  Perez  v.  Sandromtz,  180  N.  Y. 
397;  Otten  v.  Manhattan  Realty  Co.,  150  N.  Y.  395.) 
The  eighth  finding  of  fact  which  found  Robert  Fulton  to 
be  the  plaintiflf's  agent,  and  the  subsequent  findings  miade 
upon  that  assumption  are  contrary  to  the  imdisputed 
evidence  in  the  case.  (Powers  v.  Clarke,  127  N.  Y.  417; 
Page  v.  Krekey,  137  N.  Y.  307;  W.  N.  Y.  L.  I.  Co.  v. 
Clinton,  66  N.  Y.  326;  Kelly  v.  Chrystal,  16  Hun,  242; 
81  N.  Y.  619;  Dunfrey'v.  Dunfrey,  14  App.  Div.  108.) 

CuDDEBACK,  J.  This  case  was  tried  before  the  court 
without  a  jury  and  the  court  made  findings  of  fact  and 
conclusions  of  law  upon  which  judgment  for  the  defend- 
ant was  entered. 
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The  Appellate  Division  reversed  the  judgment  and 
granted  a  new  trial.  The  reversal  was  "upon  the 
facts''  without  further  specification  in  the  judgment. 

In  its  opinion  the  Appellate  Division  referred  to  certain 
findings  of  the  Special  Term  as  bemg  against  the  evidence. 

This  is  not  in  compliance  with  section  1338  of  the  Code 
of  Civil  Procedure,  which  says  with  regard  to  reversals 
at  the  Appellate  Division:  "it  must  be  conclusively 
presumed  that  the  judgment  was  not  reversed,  or  the 
new  trial  granted,  upon  a  question  of  fact,  unless  the 
particular  question  or  questions  of  fact  upon  which  the 
reversal  was  made  or  the  new  trial  was  granted  are 
specified  and  referred  to  by  number  or  other  adequate 
designation  in  the  body  of  the  judgment  or  order  appealed 
from." 

The  statements  of  fact  referred  to  in  the  opinion 
of  the  Appellate  Division  are  scattered  through  the 
findings  of  the  Special  Term  and  not  designated  as  the 
Code  requires.  We  have  said  that  we  are  not  inclined 
to  extend  our  rulings  farther  than  we  have  already  gone 
in  holding  that  the  findings  of  the  Trial  Term  may  be 
reversed  by  impUcation  at  the  Appellate  Division. 
{Beatty  v.  Guggenheim  Exploration  Co.,  223  N.  Y.  294.) 

Therefore,  we  must  conclusively  presume  that  the 
reversal  in  this  case  was  made  upon  the  law,  which 
involves  the  question  whether  there  was  alny  evidence 
to  support  the  findmgs  of  the  trial  court. 

The  action  was  brought  to  foreclose  a  mortgage  or 
lien  upon  land.  Robert  Fulton,  the  husband  of  the 
defendant,  was  a  salesman  employed  by  the  plaintiff. 
He  was  short,  in  his  accoimts  and  undertook  to  secure 
the  plaintiff  against  loss  by  a  mortgage  from  his  wife 
upon  the  land  in  question,  which  was  her  property. 

By  misrepresentation  he  obtained  from  his  wife  the 
instrument  sued  on,  which  was  delivered  to  the  plaintiff, 
and  the  husband's  time  to  make  good  his  defalcation 
was  extended.  It  was  solely  through  the  husband  that 
the  fraud  upon  the  defendant  was  perpetrated 
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The  trial  court  found  that  m  making  the  misrepresen- 
tation to  the  wife  and  perpetrating  this  fraud  upon  her, 
Fulton,  the  husband,  acted  as  the  plaintiff's  agent.  That 
was  the  vital  point  in  the  defense. 

A  careful  reading  of  the  record  fail^  altogether  to  show 
any  evidence  to  support  the  finding  that  Fulton  was 
the  plaintiff's  agent.  The  conclusion,  therefore,  is  the 
same  as  that  reached  at  the  Appellate  Division.  It 
would  not  be  necessary  for  the  court  to  say  anything 
in  affirming  the  judgment  except  for  the  error  in  practice 
appearing  in  the  judgment  appealed  from. 

I  recommend  that  the  order  appealed  from  be  afl5rmed 
and  that  judgment  absolute  be  granted  against  the 
defendant  upon  her  stipulation,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Judgment  accordingly. 


Benjamin  Salvin  et  al,  as  Executors  of  Harry  Salvin, 
Deceased,  Appellants,  v.  Myles  Realty  Company  et 
al..  Respondents. 

Mortgage  —  guaranty — usury  —  when  mortgage  may  be 
kept  aUye  after  payment  thereof  —  guarantor  of  loan  to  a 
corporation  cannot  raise  defense  of  usury  —  defense  of  usury 
in  action  to  foreclose  mortgage  —  when  facts  do  not  sustain 
such  defense. 

1.  A  mortgage,  when  paid,  may  be  kept  alive  for  other  purposes, 
when  the  rights  of  creditors  and  third  parties  have  not  intervened. 

2.  Where  a  corporation  is  the  primary  debtor  one  who  guarantees 
payment  cannot  interpose  the  defense  of  usury  by  reason  of  the  express 
provision  of  the  statute  (General  Business  Law,  §  374;  Cons.  Laws, 
oh.  20)  since  he  stands  in  no  better  position  than  does  the  corporation. 

3.  This  action  was  brought  to  foreclose  a  mortgage  to  which  the 
defense  of  usury  was  interposed.  On  examination  of  the  evidence, 
held,  that  there  is  no  basis  for  the  conclusion  that  the  loan  was  made 
upon  a  usurious  agreement. 

Salvin  v.  Myles  Realty  Co.,  177  App.  Div.  886,  reversed. 

(Argued  June  5,  1919;  decided  July  15,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  February  16,  1917,  aflSrming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Paul  Armitage  for  appellants.  The  corporation,  the 
Myles  Realty  Company,  was  the  owner  of  the  mortgage. 
It  had  acquired  title  more  than  sixteen  months  before 
the  transaction  in  suit.  The  plaintiff  loaned  to  it  on 
the  faith  of  its  record  title  and  the  assurance  that  it 
owned  the  mortgage.  There  is  no  evidence  that  the 
mortgage  was  held  by  the  corporation  as  a  dummy  for 
defendant  Rieser,  or  that  the  plaintiff,  before  the  loan, 
was  made  cognizant  of  that  fact.  {Morton  v.  Thurbery 
85  N.  Y.  550;  Guggenheimer  v.  Geissler,  81  N.  Y.  293; 
Condit  V.  Baldmn,  21  N.  Y.  219;  Mutual  Loan  Co.  v. 
Lynch,  54  App.  Div.  559;  U.  S.  Mortgage  Co.  v.  Sperry, 
138  U.  S.  313;  Stillman  v.  Northrup,  109  N.  Y.  473; 
Booth  V.  Swezey,  8  N.  Y.  276;  Valentine  v.  Conner,  40 
N.  Y.  248;  Matter  of  Consalus,  95  N.  Y.  340;  Matthews 
V.  Coe,  70  N.  Y.  239;  Morris  v.  Talcott,  96  N.  Y.  100; 
Haughton  v.  Burden,  228  U.  S.  161.)  The  corporation 
is  forbidden  to  plead  usury.  A  loan,  therefore,  to  a 
corporation  in  place  of  an  individual  even  though  done 
with  intent  to  avoid  the  objection  of  usury,  is  valid. 
The  corporation  is  not  used  as  "a  cloak  to  conceal 
usury  "  but  to  legalize  and  validate  the  loan.  If  the 
borrower  takes  advantage  of  the  special  privileges  and 
Umited  UabiUty  conferred  by  law  upon  a  corporation, 
he  cannot  repudiate  the  limitation  against  pleading  usury 
placed  by  law  upon  a  corporation.  {Stewart  v.  BramhaU, 
74  N.  Y.  85;  Rose  v.  Butterfield,  33  N.  Y.  665;  Union 
Estates  Co.  v.  Adlon  Const.  Co.,  221  N.  Y.  183;  De 
Moltke-Huitfeldt  v.  Garner  &  Co.,  145  App.  Div.  766.) 
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There  was  no  usury  in  the  transaction  because  the  loan 
was  part  of  a  larger  contract  whereby  Salvin  advanced 
to  Rieser  $15,000,  surrendered  a  valid  claim  against  him 
for  $2,100  with  accumulated  interest  and  discontinued, 
without  costs,  the  pending  litigation.  {Flagg  v.  Fisk,  93 
App.  Div.  169;  179  N.  Y.  590;  Spain  v.  Takott,  165  App. 
Div.  815;  Stillman  v.  Narthrup,  109  N.  Y.  473;  BooOi  * 
V.  Swezey,  8  N.  Y.  276;  Valentine  v.  Conner,  40  N.  Y. 
248;  Matter  of  Comalus,  95  N.  Y.  340;  Morris  v.  TalcoU, 
96  N.  Y.  100;  White  v.  Benjamin,  138  N.  Y.  623;  Weld 
on  Usury,  99;  Houghton  v.  Burden,  228  U.  S.  161 ;  Boswerts 
V.  Kurghan,  94  App.  Div.  187.) 

Joseph  P.  Segal  and  7.  Gaineburg  for  respondents. 
The  payment  of  usury  was  proven  by  clear  and  satis- 
factory evidence,  and  the  transaction  being  concededly 
a  loan,  the  lender  cannot  avoid  the  statute  of  usury 
by  disguising  the  borrower  and  use  a  corporation  as  the 
dunmiy  borrower,  instead  of  the  real  party.  {Hall  v. 
Eagle  Ins.  Co.,  151  App.  Div.  815;  211  N.  Y.  507;  Grannis 
V.  Stevens,  216  N.  Y.  583;  Scham  v.  Sotscheck,  160  App. 
Div.  798;  167  App.  Div.  202;  Wyeth  v.  Braniff,  84 
N.  Y.  627;  Fiedler  v.  Darrin,  50  N.  Y.  437;  U.  S.  v.  Del. 
&  Hud.  Co.,  213  U.  S.  366;  Booth  v.  Bunce,  33  N.  Y. 
139;  Anthony  v.  American  Glvwse  Co.,  146  N.  Y.  407; 
Cawthra  v.  Stewart,  59  Misc.  Rep.  38;  Gilbert  v.  Warren, 
19  App.  Div.  403;  Schwarz  v.  Sweitzer,  202  N.  Y.  8; 
Bliven  v.  Lydecker,  130  N.  Y.  102;  Spain  v.  Takott, 
165  App.  Div.  815.)  The  defendants  are  not  estopped 
from  setting  up  the  defense  of  usury.  (Jacobus  v  James- 
town  Mantel  Co.,  211  N.  Y.  162;  Baker  v.  Union  Life 
Ins.  Co.,  43  N.  Y.  283;  Bridger  v.  Goldsmith,  143  N.  Y. 
424;  Mervin  v.  Romanelli,  141  App.  Div.  711;  Masten 
V.  Olcott,  111  N.  Y.  153;  Empire  Trust  Co.  v.  Cokman, 
85  Misc.  Rep.  312;  Public  Bank  v.  Landau,  147  N.  Y. 
738;  Scham  v.  Sotscheck,  167  App.  Div.  302;  Silverstein 
V.  Brawn,  153  N.  Y.  677.) 
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McLaughlin,  J.  This  action  was  brought  to  foreclose 
a  mortgage  on  an  interest  in  real  estate  in  the  city  of 
New  York.  The  mortgage  was  for  $15,000,  which  had, 
by  payments,  been  reduced  so  that  at  the  time  the  action 
was  commenced,  there  was  only  claimed  to  be  due  $2,000 
and  interest.  Two  defenses  were  set  up:  (a)  Usury; 
and  (b)  novation.  The  court  at  Special  Term  reached 
the  conclusion  that  defendants  had  failed  to  establish 
the  second  defense,  but  had  succeeded  upon  the  first, 
and  directed  that  the  complaint  be  dismissed  upon  the 
merits.  From  the  judgment  entered  to  this  effect  an 
appeal  was  taken  to  the  Appellate  Division,  where  the 
same  was  aflSrmed,  two  of  the  justices  dissenting.  An 
appeal  was  then  taken  to  this  court. 

The  sole  question  presented  upon  the  apj)eal  is  whether 
there  is  any  evidence  to  sustain  the  finding  that  the 
mortgage  sought  to  be  foreclosed  was  the  result  of  a 
usurious  agreement.  If  so,  the  appellants  must  fail. 
The  decision  of  the  Appellate  Division  not  being  unani- 
mous enables  us  to  examine  the  record  for  the  purpose 
of  ascertaining  that  fact.  {Heskell  v.  Auburn  L.,  H.  & 
P.  Co.,  209  N.  Y.  86;  Hickok  v.  Avbum  L.,  H.  &  P. 
Co.,  200  N.  Y.  464.)  Such  examination  discloses  the 
following  uncontradicted  facts:  That  the  Myles  Realty 
Company  is  a  domestic  corporation,  with  106  shares  of 
stock,  of  which  defendant  Ely  J.  Rieser  owns  104,  his 
wife  one  and  a  third  person  one;  that  the  business  of 
the  corporation,  so  far  as  appears,  was  to  enable  Rieser 
to  take  the  title  to  real  estate  purchased  by  him  in  the 
name  of  the  corporation,  then  to  negotiate  loans  thereon, 
and  otherwise  to  manage  the  same;  that  in  May,  1908, 
Rieser  was  the  owner  of  a  lease  of  real  estate  on  Fifty- 
ninth  street  in  the  city  of  New  York;  that  on  that  day 
he  borrowed  $15,000  from  one  Bates,  for  which  he  gave 
his  bond,  payable  April  30,  1910,  and  as  collateral  security 
for  its  payment,  gave  a  mortgage,  in  which  his  wife 
joined,  on  such  leasehold  interest;  that  when  the  loan  fell 
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due  it  was  paid,  but  the  bond  and  mortgage  were  not 
satisfied,  but  by  agreement  between  the  parties  were  kept 
alive  and  assigned  to  the  Myles  Realty  Company;  that 
the  assignment  was  recorded  and  the  record  title  to  same 
was  in  the  corporation  from  April  29, 1910,  to  September  1, 
1911,  when  it  was  assigned  and  transferred  by  the  realty 
company  to  Harry  Salvin,  plaintiffs'  testator,  as  collateral 
security  for  a  loan  of  $15,000  made  by  him  to  it.  The 
facts  connected  with  the  loan  by  Salvin  were  substantially 
as  follows:  Sometime  prior  to  September  1,  1911,  Rieser 
sold  to  Salvin  the  stock  in  a  corporation  and  guaranteed 
that  its  debts  did  not  exceed  a  certain  amount.  Sub- 
sequently Salvin  claimed  that  the  debts  exceeded,  by 
$2,091.94,  the  amoimt  which  had  been  represented  and 
he,  therefore,  demanded  that  Rieser  pay  him  such  sum. 
The  demand  being  refused,  an  action  was  brought  to 
enforce  the  claim.  After  issue  was  joined,  the  matter 
was  sent  to  a  referee  to  hear  and  determine.  Several 
hearings  were  had,  but  before  the  case  was  finally  closed, 
a  settlement  was  arrived  at  by  the  terms  of  which  Rieser 
paid  $1,000  to  Salvin,  the  fees  of  the  referee  and  stenog- 
rapher, and  Salvin  loaned  to  the  Myles  Realty  Company 
$15,000,  as  collateral  security  for  the  payment  of  which  the 
realty  company  assigned  the  bond  and  mortgage  above 
referred  to,  also  gave  its  bond,  and  Rieser  and  his  wife 
gave  their  bond  conditioned  that  if  the  realty  company  did 
not  make  the  payments  as  provided,  they  would.  Rieser 
also  paid  to  Salvin,  or  to  a  third  party  for  his  benefit, 
$1,000,  for  making  the  loan  to  the  realty  company. 

After  a  careful  consideration  of  the  record  I  am  unable 
to  find  any  evidence  to  sustain  the  following  findings: 

(1)  That  when  Bates  was  paid  the  amount  of  his  loan 
the  bond  and  mortgage,  and  the  indebtedness  covered 
thereby,  were  extinguished. 

On  the  contrary,  the  mortgage  was  kept  alive  by  agree- 
ment between  the  parties.  This  is  clearly  shown  by  the 
fact  that  a  satisfaction  was  not  given,  but  instead  an 
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assignment  to  the  realty  company.  There  is  no  doubt 
that  a  mortgage,  when  paid,  may  be  kept  alive  for  other 
purposes,  when  the  rights  of  creditors  and  third  parties 
have  not  intervened.  {Hoy  v.  BramhaU,  19  N.  J.  Eq. 
563;  James  v.  Morey,  2  Cow.  246;  Bogert  v.  Bliss,  148 
N.  Y.  194.)  The  assignment  to  the  realty  company  put 
the  title  to  the  mortgage  in  it.  The  deUvery  of  the  mort- 
gage, so  assigned,  at  the  instigation  of  the  mortgagor, 
gave  it  a  new  vitality  and  in  equity  estopped  him  from 
asserting  to  the  contrary. 

(2)  That  the  payment  to  Bates  was  made  by  Rieser 
and  not  by  the  realty  company. 

The  fact  that  Rieser  held  nearly  all  the  stock  of  the 
realty  company  did  not  destroy  its  legal  entity  nor 
prevent  its  performing  legal  corporate  acts.  It  could 
make  the  payment  to  Bates  and  then,  instead  of  having 
the  mortgage  satisfied,  take  an  assignment.  The  assign- 
ment itself  recites:  "  That  I,  Charles  F.  Bates  *  *  * 
in  consideration  of  the  sum  of  Fifteen  Thousand  (15,000) 
Dollars  *  *  *  to  me  in  hand  paid  by  Myles  Realty 
Company  *  *  *  the  receipt  whereof  is  hereby 
acknowledged,"  have  sold,  assigned,  etc. 

(3)  That  the  realty  company  was  a  mere  dimamy  and 
held  the  title  for  Rieser. 

The  realty  company  had  held  the  title  for  upwards  of 
a  year.  The  assignment  to  it  had  been  recorded  and 
there  is  not  a  particle  of  evidence  to  indicate  that  it  held 
such  title  other  than  for  itself.  Plaintiffs'  witness, 
Armitage,  testified,  and  his  testimony  was  uncontradicted, 
that  he  told  plaintiffs'  testator,  in  the  presence  of  Rieser, 
"  It  was  an  old  mortgage  on  the  premises;  that  it  had 
existed  there  since  1908;  that  it  had  been  assigned  and 
was  owned  by  the  Myles  Realty  Company  and  that 
there  was  no  question  as  to  its  validity.'' 

(4)  That  the  loan  was  made  to  Rieser  and  not  to  the 
realty  company  under  a  usurious  agreement  by  which  a 
bonus  of  $1,000  was  paid  to  the  lender. 
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The  only  basis  for  this  finding  is  the  fact  that  Rieser 
was  president  of  the  realty  company,  owned  nearly  all 
of  its  stock  and  that  he  paid  to  plaintiffs'  testator  a 
bonus  of  $1,000  for  making  the  loan.  The  fact  that 
Rieser  owned  substantially  all  the  stock  of  the  company 
did  not  prevent  its  doing  business  as  a  corporation. 
It  had  the  right  to  borrow  money  and  if  Rieser  personally 
paid  a  bonus  it  did  not  in  any  way  affect  the  transaction. 
Before  the  loan  was  made,  at  a  stockholders'  meeting 
duly  called,  a  resolution  was  passed  —  two-thirds  of  the 
stockholders  being  present  —  authorizing  the  realty  com- 
pany to  make  the  loan  and  to  assign  the  mortgage  as 
collateral  security  for  its  payment.  The  fact  that 
Rieser  guaranteed  to  pay  the  amount  of  the  loan  if  the 
realty  company  did  not,  and  to  induce  the  making  of  the 
loan  he  paid  $1,000,  did  not,  in  my  opinion,  affect  the 
transaction  in  the  least.  The  realty  company  was  in 
need  of  money.  An  action  was  pending  against  Rieser 
to  recover  upwards  of  $2,000,  which  he  ascertained  could 
be  settled  for  $1,000,  and  in  addition  thereto  a  loan 
could  be  obtained  by  the  realty  company  of  $15,000. 
It  may  very  well  be  he  thought  this  was  a  good  way  to 
end  the  litigation  and  obtain  the  money,  but  whether 
he  did  or  not,  his  acts  and  purposes  did  not  affect  the 
assignment  of  the  mortgage  by  the  realty  company.  It 
received  $15,000.  The  check  which  the  plaintiffs'  testator 
gave  for  the  loan  was  payable  to  the  realty  company's 
order  and  the  same  was  collected  by  it.  There  is  no 
evidence  to  show  that  the  realty  company  was  a  party 
to  any  agreement  by  which  a  bonus  was  agreed  to  be 
paid,  or  that  it  paid  any  part  of  the  bonus.  It  is  well 
settled  that  to  establish  usury,  evidence  must  be  produced 
to  show  a  corrupt  intent  by  both  the  borrower  and  the 
lender.  {Hartley  v.  EagU  Ins.  Co.,  222  N.  Y.  178; 
White  V.  Benjamin,  138  N.  Y.  623.) 

The  loan  was  made  to  the  realty  company.  It  was  the 
primary  debtor.    Rieser  was  a  secondary  debtor,  having 
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guaranteed  to  pay  the  loan  if  the  realty  company  did  not. 
By  express  provision  of  the  statute  the  realty  company 
could  not  interpose  a  defense  of  usury.  (General  Business 
Law,  §  374,  Cons.  Laws,  ch.  20.)  Rieser  stood  in  no 
better  position  than  it  did.  (Stewart  v.  BramhaUj  74 
N.  Y.  85;  Union  Estates  Co.  v.  Adlon  Const.  Co.j  221 
N.  Y.  183.) 

There  being  no  evidence  to  sustain  these  findings 
there  is  no  basis  for  the  conclusions  of  law  that  the  loan 
was  made  upon  a  usurious  agreement,  and,  therefore,  void, 
and  that  the  mortgage  could  not  be  enforced.' 

The  judgments  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide 
event. 

HiSCOCK,     Ch.     J.,     COLUN,     CUDDEBACK,     CaBDOZO, 

Pound  and  Andrews,  JJ.,  concur. 
Judgments  reversed,  etc. 


Globe  Malleable  Iron  and  Steel  Company  et  al., 
Appellants,  v.  New  York  Central  and  Hudson  River 
Railroad  Company,  Respondent. 

Railroads  —  street  crossings  —  negligence  —  action  against 
railroad  to  recover  damages  arising  from  fire  so  far  as  they 
were  enhanced  by  blocking  of  a  street  crossing  by  freight 
train. 

1.  As  to  travelers  upon  streets  a  railway  necessarily  has  the  right  of 
way.  But  an  emergency  may  arise  which  requires  the  temporary 
reversal  of  this  rule.  Knowing  of  such  a  condition  the  railway  should 
yield  what  otherwise  would  be  its  rights.  It  should  so  manage  its 
trains  as  not  to  increase  the  public  hazard.  A  fair  use  of  its  tracks  in 
view  of  its  own  interests  and  those  of  the  public  is  what  it  is  enti- 
tled to.     Nothing  more. 

2.  This  action  is  brought  to  recover  damages  sustained  by  plaintiff 
as  the  result  of  a  fire  so  far  as  such  damages  were  enhanced  by  the  block- 
ing of  the  streets  of  the  city  of  Syracuse  by  defendant's  trains  so  as  to 
prevent  a  part  of  the  fire  department  from  reaching  the  scene  of  the 
fire.  By  reason  of  the  delay,  which  it  is  claimed  could  have  been 
readily  avoided  by  defendant's  servants,  much  greater  damage  was 
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done  by  the  fire  than  would  have  ocourred  had  the  fire  department 
been  able  to  reach  the  fire  promptly.  The  plaintiffs  recovered  at 
Trial  Term.  The  judgment  entered  thereon  was  reversed  by  the 
Appellate  Division.  On  examination  of  the  evidence,  held,  that  the 
question  whether  the  defendant  made  reasonable  use  of  its  rights  in 
the  street  in  view  of  the  situation,  presented  a  question  for  the  jury. 
Globe  Malleable  Iron  &  Steel  Co.  v.  N.  Y,  C  <fc  H,  R,  R.  R.  Co,, 
175  App.  Div.  97,  reversed. 

(Argued  June  5,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  entered  April  16,  1917,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiffs  and  directing  a  dismissal  of  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edward  Schoeneck*  and  Ernest  W.  Lawton  for  appellants. 
The  exclusive  control  of  private  property  is  subordinate 
to  the  exigencies  of  pubUc  safety  and  private  necessity. 
The  railroad  company  owed  to  the  pubUc  in  general 
a  duty  to  so  use  its  own  property  as  not  to  do  unneces- 
sary injury  to  the  property  of  another.  (Phcenix  Ins. 
Co.  V.  N.  Y.  C.  R.  R.  Co.,  122  App.  Div.  113;  196 
N.  Y.  554;  American  Sheet  &  Tin  Co.  v.  Pittsburgh  &  L. 
E.  R.  Co.,  143  Fed.  Rep.  793;  Cleveland,  etc.,  Ry.  Co.  v. 
Taner,  96  N.  E.  Rep.  758;  Houren  v.  Chi.,  M.  &  St. 
P.  R.  Co.,  236  111.  620;  Birmingham,  etc.,  R.  Co.  v. 
WiUiams,  66  So.  Rep.  653;  Erickson  v.  Gt.  Northern  Ry. 
Co.,  117  Minn.  308;  Bodkin  v.  Gt.  Northern  Ry.  Co., 
124  Minn.  219;  Clark  v.  Gr.  Trunk  R.  Co.,  149  Mich. 
400;  Metalic,  etc.,  Co.  v.  Fitchburg  R.  Co.,  109  Mass. 
277;  Little  Rock  Tr.  Co.  v.  McCaskill,  75  Ark.  183.)  The 
judgment  of  the  guilty  party  cannot  be  substituted  for 
the  rule  of  the  reasonably  prudent  man  by  which  all  acts 
in  negligence  law  are  measured.  {Mertz  v.  Connecticut 
Co.,  217  N.  Y.  475;  McGuire  v.  Barrett,  223  N.  Y.  449; 
Hoyt  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  118  N.  Y.  406.) 
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Leroy  B.  Williams  for  respondent.  Defendant  is  not 
liable  for  its  failure  to  stop  a  moving  freight  train,  and 
cut  a  crossing  for  firemen.  {A.  S.  &  T.  P.  Co.  v.  P. 
&  L.  E.  R.  R.  Co.,  143  Fed.  Rep.  789;  L.  &  N.  R.  R.  Co. 
V.  Scruggs,  161  Ala.  97;  Vanderweile  v.  Taylor,  65  N.  Y. 
341;  Bosch  v.  B.  &  M.  R.  R.  Co.,  44  Iowa,  402.) 

Andrews,  J.  Steam  railways  with  tracks  on  or  across 
streets  in  the  city  of  Syracuse  owe  some  duty  to  the 
public.  The  street  is  still  a  street  and  is  still  devoted  to 
street  uses.  Its  legitimate  function  may  not  be  unreason- 
ably impaired.  As  to  travelers  upon  it  the  railway 
necessarily  has  the  right  of  way.  But  an  emergency 
may  arise  which  requires  the  temporary  reversal  of  this 
rule.  Knowing  of  such  a  condition  the  railway  should 
yield  what  otherwise  would  be  its  rights.  It  should 
so  manage  its  trains  as  not  to  increase  the  pubhc  hazard. 
A  fair  use  of  its  tracks  in  view  of  its  own  interests  and 
those  of  the  public  is  what  it  is  entitled  to.    Nothing  more. 

The  tracks  of  the  West  Shore  railroad  enter  Syracuse 
from  the  east.  Parallel  with  th^m  some  fourteen  hundred 
feet  to  the  south  is  the  Erie  canal  and  some  four  hundred 
feet  to  the  north,  also  parallel,  is  Burnet  avenue,  a  paved 
street.  From  the  canal  to  the  north  runs  Greenway 
avenue.  On  its  west  side  immediately  south  of  the 
defendant's  road  is  the  plant  of  the  Globe  Malleable 
Iron  and  Steel  Company.  Seven  hundred  feet  to  the  west 
Teall  avenue  also  runs  north  from  the  canal  and  sixteen 
himdred  feet  further  is  Beach  street  crossing  the  canal 
by  a  bridge.  South  of  the  tracks  a  lane  over  the  fields 
connects  Beach  street  and  Teall  avenue.  From  an 
engine  on  the  railroad  the  view  of  this  lane  is  practically 
unobstructed.  There  is  no  other  communication  between 
the  three  north  and  south  streets  south  of  Burnet  avenue. 
A  traveler  going  towards  the  north,  therefore,  on  either 
Beach  street  or  Teall  avenue  can  reach  Greenway  avenue 
only  by  way  of  Bumet  avenue. 
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At  4:50  A.  M.,  on  the  morning  of  June  23,  1912,  a  fire 
broke  out  in  the  Malleable  Iron  Company's  plant.  At 
this  tune  a  freight  train  consisting  of  fifty-four  cars  and 
2,160  feet  in  length  was  approaching  on  the  West  Shore 
tracks  from  the  west.  The  engineer  of  this  train,  one 
Johnson,  is  now  dead.  But  its  fireman  testified  that  he 
discovered  the  fire  as  he  crossed  James  street  some 
two  miles  away.  When  a  mile  distant  he  could  locate  it. 
Johnson  had  a  regular  train.  On  at  least  five  or  six 
trips  he  had  been  over  the  road  in  this  neighborhood 
with  the  same  fireman.  We  may  assume  that  he  knew 
the  general  situation  and  the  communicating  streets,  for 
the  general  view  towards  the  canal  for  much  of  the  way 
was  not  obstructed  by  buildings  or  other  obstacles.  As 
the  engine  approached  Beach  street  the  tracks  were 
straight  and  the  engineer  could  see  standing  on  the  tracks 
ahead  of  him  150  feet  east  of  Green  way  avenue  another 
freight  train. 

Meanwhile  the  fire  department  of  the  city  of  Syracuse 
was  attempting  to  reach  and  extinguish  the  fire.  One 
hose  cart  crossed  the  canal  and  came  northerly  on  Beach 
street  with  its  gong  clanging.  It  was  a  still  morning. 
There  was  not  much  noise  on  the  engine.  The  gong 
could  be  heard  for  a  distance  of  three  or  four  blocks. 
The  train  was  going  slowly  at  from  two  to  six  miles  an 
hour.  It  could  have  been  stopped  within  thirty  or  forty 
feet.  It  did  not  stop,  however,  and*  the  engine  reached 
the  crossing  as  the  hose  cart  approached  it.  The  firemen 
seeing  that  there  would  be  delay;  knowing  that  they 
could  reach  the  fire  only  by  means  of  Burnet  avenue, 
turned  to  the  right  over  the  fields  and  so  came  to  Teall 
avenue.  Then-  course  could  be  observed  from  the  engine. 
Their  object  could  have  been  divined.  But  when  Teall 
avenue  was  reached  the  engine  had  just  passed  that 
crossing  also  and  the  hose  cart  was  again  blocked. 

A  second  hose  cart  came  south  on  Teall  avenue  to 
Burnet  avenue.    Its  gong  was  also  clanging  as  it  turned 
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easterly  towards  Greenway  avenue.  Between  the  two 
avenues  it  must  have  been  slightly  ahead  of  the  engine, 
for  as  it  turned  south  on  Greenway  avenue  and  came  to 
the  crossing  the  engine  was  just  passing. 

While  between  Teall  avenue  and  Greenway  avenue 
the  engineer  had  been  signaled  from  the  freight  train 
standing  on  the  tracks  ahead  to  stop.  He  shut  off  steam 
but  almost  immediately  the  first  freight  train  began  to 
move  and  he  was  signaled  to  follow.  As  the  engine 
passed  Greenway  avenue  the  captain  of  the  hose  cart 
called  to  someone  on  the  engine  asking  why  they  did 
not  stop  and  let  the  hose  cart  by.  That  person's  lips 
were  seen  to  move  apparently  in  reply  but  what  he  said 
was  not  heard.  Again  when  the  train  was  partly  over 
the  crossing  someone  upon  it  signaled  to  the  engineer 
to  stop,  evidently  with  the  idea  of  cutting  the  train  and 
so  allowing  the  hose  cart  to  pass  through.  This  operation 
would  have  taken  two  minutes.  The  engineer  did  not 
see  or  did  not  heed  this  signal,  although  there  was  not 
much  smoke  over  the  train  to  hide  his  view.  Although 
he  knew  of  the  location  of  the  fire  and  must  have 
appreciated  the  need  of  haste  he  continued  on  slowly 
without  stopping  until  the  crossing  was  clear.  No  train 
was  following  him.  A  delay  of  fifteen  minutes  ensued. 
As  a  result  much  greater  damage  was  done  by  the  fire 
than  would  have  occurred  had  the  hose  carts  been  able 
to  reach  the  scene  promptly.  It  is  for  this  damage  that 
the  action  is  brought. 

With  evidence  in  the  case  which  would  justify  a  jury 
in  finding  such  facts  as  have  been  here  outlined  the 
Appellate  Division  has  held  that  the  complaint  should 
be  dismissed.  In  this  we  think  it  erred.  Whether  the 
defendant  made  reasonable  use  of  its  rights  in  view  of 
the  situation  which  confronted  it  may  well  be  a  matter 
upon  which  men  might  differ.  It  knew  the  fire  was 
serious;  it  knew  of  its  location;  at  least,  as  its  train  neared 
Greenway  avenue  a  conversation  between  the  fireman 
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and  engineer  shows  it  knew  the  fire  department  had  not 
yet  reached  the  scene;  it  knew  that  the  department 
would  attempt  to  do  so  and  that  haste  was  essential; 
it  knew  that  this  could  only  be  accomplished  through  the 
crossing  at  Greenway  avenue  and  that  this  crossing 
could  be  reached  only  from  Burnet  avenue.  It  had  its 
train  under  control;  it  could  have  stopped  in  forty  feet 
or  a  crossing  could  be  cleared  by  cutting  the  train  within 
two  minutes.  The  jury  might  well  say  that  its  servants 
should  have  seen  the  hose  cart  coming  north  on  Beach 
street;  should  have  seen  it  as  it  turned  easterly  over  the 
fields  towards  Teall  avenue;  should  have  realized  what 
this  attempt  meant  and  should  have  left  the  Teall  avenue 
crossing  clear.  They  might  say  that  these  servants 
should  have  heard  the  second  hose  cart  running  easterly 
on  Burnet  avenue  and  realized  that  its  only  mieans  of 
reaching  the  fire  was  by  the  Greenway  avenue  crossing 
and  stopped  before  that  crossing  was  reached.  Or,  if 
not,  that  having  blocked  that  crossing  they  should  have 
cut  the  train  thereby  diminishing  the  delay  from  fifteen 
minutes  to  two.  We  think  that  clearly  here  was  a  ques- 
tion of  fact  upon  which  the  jury  was  entitled  to  pass. 

The  reversal  by  the  Appellate  Division  is  upon  a 
question  of  law.  We  have  examined  the  various  excep- 
tions to  the  admission  or  exclusion  of  testimony  and  to 
the  charge  and  we  find  none  that  are  material  even  if 
well  foimded.  We  do  not  discuss  them  in  detail  as  to 
do  so  would  unnecessarily  lengthen  this  opinion. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Trial  Term  aflSrmed,  with  costs 
in  this  court  and  in  the  Appellate  Division. 

Collin,  Cuddeback,  Cardozo  and  Pound,  JJ.,  concur; 
HiscocK,  Ch.  J.,  concurs  for  reversal  but  votes  for  a 
new  trial  on  the  ground  that  errors  were  committed  in 
rulings  on  the  evidence;  McLaughlin,  J.,  dissents. 

Judgment  accordingly. 


64      People  ex  rel.  Barcalo  Mfg.  Co.  v.  Knapp. 

[227  N.  Y.]  Statement  of  case.  [July, 


The  People  of  the  State  of  New  York  ex  reL 
Barcalo  Manufacturing  Company,  Appellant,  v. 
Walter  H.  Knapp  et  al.,  Constituting  the  State  Tax 
Commission,  Respondents. 

Tax  Law  —  franchiso  tax  —  in  arriving  at  not  incomo  of  a 
manufacturing  corporation  no  deduction  is  to  be  made  on 
account  of  excess  profits  tax  paid  by  the  corporation  to  the 
United  States. 

In  fixing  the  net  income  of  a  manufacturing  corporation  for  the 
purposes  of  the  state  franchise  tax,  "  which  income  is  presumably 
the  same  as  the  income  upon  which  such  corporation  is  required  to 
pay  a  tax  to  the  United  States,"  no  deduction  is  to  be  made  of  any 
excess  profits  tax  which  was  included  by  the  company  in  its  return 
to  the  Federal  government.  (Tax  Jjaw,  art.  9-A;  L.  1917,  ch.  726; 
L.  1918,  ch.  276.)  The  term  "  net  income  *'  as  used  in  the  Federal 
statutes  does  not  exclude  the  excess  profits  tax,  but  simply  allows  its 
deduction,  by  those  who  pay  it,  from  their  net  income  in  arriving  at 
the  amount  upon  which' their  income  tax  is  to  be  assessed.  (Federal 
Statutes  of  1916,  ch.  463;  Federal  Statutes  of  1917,  ch.  63.) 

People  ex  rd.  Barcolo  Mfg,  Co,  v.  Knapp,  187  App.  Div.  89,  affirmed. 

(Argued  June  5,  1919;  decided  July  15,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  April  14,  1919,  which  dismissed  a 
writ  of  certiorari  and  confirmed  a  determmation  of  the 
state  tax  commissioners  in  assessing  a  franchise  tax 
against  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eton  R.  Brown  and  Edward  H.  Letchworth  for  appel- 
lant. If  the  State  Franchise  Tax  Law  is  to  be  applied 
to  the  provisions  of  the  Federal  act  of  October  3,  1917, 
as  indicated  by  the  ruling  of  the  state  tax  commission 
refusing  to  deduct  income  taxes  paid  within  the  year, 
it  follows  that  the  determination  of  the  tax  commission 
refusing  to  credit  the  excess  profits  taxes  assessed  for 
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the  year,  as  required  by  the  same  act,  is  erroneous  and 
must  be  reversed.  {Am.  Printing  Co.  v.  Comm.,  231 
Mass.  .237;  People  ex  rel.  v.  Comrs.  of  Taxes,  95 
N.  Y.  554.)  The  excess  profits  tax  must  be  deducted 
from  the  corporation's  income  in.  fixing  the  net  income 
which  is  the  basis  of  the  state  franchise  tax,  even 
though  the  state  franchise  tax  continue  to  rest  on 
the  Federal  act  of  September  8,  1916;  and  such 
deduction  should  be  for  the  year  for  which  the  excess 
profits  tax  is  assessed.  {Am.  Printing  Co.  v.  Com- 
monwealthj  231  Mass.  237.)  Chapter  726  of  the  Laws 
of  1917,  as  amended,  will  be  interpreted,  so  far  as 
possible,  to  produce  an  equality  of  taxation  on  the 
corporations  affected;  and  this  principle  will  be  applied 
both  as  to  the  terms  of  the  act  itself,  so  far  as  they  are 
independent  of  Federal  legislation,  and  the  relation  of 
the  state  act  to  the  Federal  acts.  {People  ex  rel.  v. 
Commissioners  of  Taxes,  95  N.  Y.  554;  People  ex  rel. 
V.  Lacomhe,  99  N.  Y.  43;  Adee  v.  Nassau  Electric  R.  R. 
Co.,  72  App.  Div.  404;  People  y.  Hilliard,  85  App.  Div. 
507;  Staten  Island  Water  Co.  v.  City  of  New  York,  144 
App.  Div.  318;  Roesenplaenter  v.  Roessle,  54  N.  Y.  262; 
DoTuddson  v.  Wood,  22  Wend.  397;  Osbom  v.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  40  Conn.  491 ;  East  lAvermore  v. 
L.  F.  Trust  &  Banking  Co.,  103  Me.  418;  People  v. 
Roberts,  32  App.  Div.  113.)  The  Appellate  Division  is 
in  error  in  holding  that  the  state  Franchise  Tax  Law 
imposes  a  franchise  tax  based  upon  the  "  enth-e  net 
income ''  of  the  corporation,  instead  of  upon  the  income 
"  upon  which  such  corporation  is  required  to  pay  a  tax 
to  the  United  States."  {People  ex  rel.  v.  Comrs.  of  Taxes, 
95  N.  Y.  555;  Matter  of  Harbeck,  161  N.  Y.  211;  Sarlis 
V.  U.  S.,  152  U.  S.  570;  Matthews  v.  McStea,  91  U.  S. 
7;  Lawrence  v.  People,  188  111.  407;  Endlich  on  Interp.  of 
Statutes,  §§  43,  44,  47;  U.  S.  v.  Freeman,  3  How.  [U.  S.] 
556;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286.) 
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Charles  D.  Newton,  Attomey-General  (C  T.  Dawes  of 
counsel),  for  respondents.  Our  state  legislation  of  1918 
did  not  alter  the  rule  that  the  net  income  taxable  under 
article  9-A  was  the  figure  "  shown  "  or  "  reported  "  as 
net  income  in  the  last  returns  made  to  the  United  States. 
{People  ex  rel  Parr  v.  Parr,  121  N.  Y.  679.)  The  sole 
purpose  of  the  state  legislation  of  1918  amending  article 
9-A  so  as  to  make  the  net  income  taxable  under  our  law 
"  presiunably  "  the  same  as  the  net  income  taxed  by  the 
United  States  and  permitting  corrections  by  the  state 
tax  commission  for  fraud,  evasion  or  errors,  was  not  to 
require  the  state  tax  commission  to  amend  in  every 
instance  as  a  mat.ter  of  law  the  figure  showing  the  net 
income  reported  to  the  United  States  by  deducting  the 
income  taxes  paid  and  crediting  the  excess  profits  taxes 
paid  to  the  Federal  government,  but  simply  to  protect 
the  constitutionaUty  of  our  statute  by  making  the  assess- 
ment of  net  income  under  our  state  law  a  proceeding 
separate  from  the  assessment  of  net  income  under  the 
Federal  laws.  (Stuart  v.  Palmer,  74  N.  Y.  183;  Overing 
V.  Foote,  65  N.  Y.  263;  People  v.  Purdy,  196  N.  Y.  270; 
People  ex  rel.  Scott  v.  Pitt,  169  N.  Y.  521;  Ringlander  v. 
Star  Co.,  98  App.  Div.  101;  181  N.  Y.  531.)  The  amend- 
ments of  1918  did  not  cut  away  the  basis  of  assessment. 
Our  state  franchise  tax  was  still  to  be  computed  on  the 
"  net  income ''  of  the  corporation  for  the  "  preceding  " 
year  as  "  returned  ''  to  the  Federal  government.  Errors 
or  inaccuracies  of  fact  could  be  changed  (such  changes 
as  the  Federal  administrative  authorities  themselves 
could  make),  but  the  underlying  method  of  arriving  at 
net  income  found  in  the  Federal  laws  which  set  forth 
specifically  the  deductions  permitted  from  gross  income, 
was  still  retained  by  our  state  law.  Whatever  was  "  net 
income  "  and  was  reported  as  such  under  Federal  laws 
was  basically  the  "  net  income  "  under  our  state  law. 
{Trustees  of  Village  of  Saratoga  v.  Saratoga  Gas  Co.,  191 
N.  Y.  123;  People  v.  Klinck  Packing  Co.,  214  N.  Y.  131; 
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People  V.  Beakea  Dairy  Co.,  222  N.  Y.  416.)  It  is  not 
the  general  policy  of  the  state  to  permit  the  Reduction  of 
Federal  taxes  before  the  computation  of  a  state  tax. 
(Matter  of  Sherman^  179  App.  Div.  497;  affd.,  222  N.  Y. 
540;  Matter  of  Bierstadt,  178  App.  Div.  836;  Matter  of 
Gihon,  169  N.  Y.  443;  Coe  v.  Errol,  116  U.  S.  517.) 
Chapter  628  of  the  Laws  of  1919  clarified  the  -expression 
"  entire  net  income  "  so  as  to  remove  any  doubt  as  to  its 
meaning.  The  amendment  was  not  a  legislative  declara- 
tion that  the  statute  previous  to  1919  meant  something 
else.  (People  ex  ret  M.  L..  Ins.  Co.  v.  Supervisors,  16 
N.  Y.  424;  Roberts  v.  State  of  New  York,  30  App.  Div. 
106;  Rand  v.  Massachusetts  Benefit  Assn.,  18  Misc.  Rep. 
336;  Weisberg  v.  Weisberg^  112  App.  Div.  231;  Sweet  v. 
City  of  Syracuse,  17  App.  Div.  63.) 

Ernest  G.  Metcalfe  for  William  G.  Wrigley,  Jr.  The 
state  cannot  in  any  manner,  direct  or  indirect,  nor  by  any 
name  it  sees  fit  to  call  the  method,  lay  a  tax  on  that  which 
has  become  the  property  of  or  which  the  United  States  is 
entitled  to  receive  by  way  of  taxes  assessed  and  payable. 
(Van  Brocklin  v.  State  of  Tennessee,  117  U.  S.  151.) 
The  state  uses  the  statement  of  net  income  as  a  basis  or 
means  of  measuring  the  value  of  the  franchise  and  a 
reduction  in  net  income  occurring  after  the  making  of 
the  report  to  the  United  States  or  the  state,  caused  by 
duly  empowered  legal  authority,  reduces  the  basis  of 
computation  of  the  value  of  the  franchise,  and  must 
be  considered  and  allowed  for  in  the  computation  of 
the  tax.  (People  ex  rel.  Union  Trust  Co.  v.  Coleman, 
126  N.  Y.  433.)  The  United  States,  having  prior  to  the 
action  of  the  state  tax  commission,  taken  a  portion  of  what 
was  net  income,  then,  to  the  extent  taken,  the  income 
ceased  to  be  the  property  of  the  corporation,  but  immedi- 
ately vested  in  the  United  States  although  payment 
was  deferred  and  the  state  could  not  thereafter  by  any 
direct  or  indirect  method  tax  the  property  of  the  United 
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States  nor  require  the  corporation  to  pay  a  tax  on  the 
property  of  the  United  States.  (G.  H.  &  S.  A.  Ry. 
Co.  V.  State,  210  U.  S.  217;  People  ex  rel  Mutual  Trust 
Co.  V.  MiUer,  177  N.  Y.  51 ;  People  ex  rel.  J.  W.  S.  Co.  v. 
Tax  Comra.y  196  N.  Y.  39;  People  ex  rel.  M.  Ry.  Co.  v. 
Woodbury,  203  N.  Y.  231.) 

CoLUN,  J.  The  relator,  a  domestic  manufacturing 
corporation,  was  by  statute  (Article  9-A  of  the  Tax  Law; 
Cons.  Laws,  chapter  60)  obligated  to  pay  for  the  tax 
year  b^inning  November  first,  1918,  a  franchise  tax, 
"  for  the  privilege  of  exercising  its  franchises  in  this 
state  in  a  corporate  or  organized  capacity,"  at  the  rate 
of  three  per  centum  of  its  net  income  or  part  thereof 
taxable  within  the  state,  determined  as  provided  in  the 
article  (Sections  209,  215).  Pursuant  to  the  statute  it 
duly  transmitted  to  the  state  tax  commission  the  report 
prescribed  by  the  section  211.  The  report  stated:  "  Net 
income  for  the  calendar  year  ending  December  31,  1917, 
as  determined  by  the  United  States  Treasury  Depart- 
ment, $204,172.75.  ♦  ♦  ♦  The  net  income  of 
$204,172.75,  shown  on  the  attached  return,  is  the  income 
upon  which  such  corporation  is  required  to  pay  a  tax 
to  the  United  States,  and  is  computed  as  follows: 

Total  Net  Income $256,201  75 

Less  Excess  Profits  Tax 52,029  00 

Net  income  subject  to  tax  by  United 
States $204,172  75 


Said  amoimt  of  $204,172.75  is  the  only  income  of  said 
corporation  for  said  year  1917  upon  which  it  is  required 
to  pay  a  tax  to  the  United  States."  The  state  tax  com- 
mission computed  the  tax  to  be  paid  by  the  relator  upon 
the  basis  of  its  net  income  as  being  $256,201.75.  The 
refusal  to  credit  upon  this  amount  of  income  the  amoimt 
of  the  excess  profits  tax  assessed  by  the  United  States, 
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namely^   $52029.00^   constitutes  the  grievance  of  the 
relator. 

On  June  4,  1917)  article  9-A  (Laws  of  1917,  chapter 
726;  entitled  **  An  act  to  amend  the  tax  law,  in  relation 
to  a  franchise  tax  on  manufacturing  and  mercantile 
corporations,  and  making  appropriations  for  administra- 
tion expenses '') 9  ^  its  original  form  took  effect.  On 
April  19,  1918,  chapter  276  of  the  Laws  of  1918,  entitled 
''  An  act  to  amend  the  tax  law,  in  relation  to  a  franchise 
tax  on  manufacturing  and  mercantile  corporations,"  took 
effect.  It  provided  in  effect  that  its  amendments  should 
take  effect  as  of  the  <late  of  the  original  act,  Jime  4, 
1917.  Article  9-A  as  amended  obligated  the  relator  (and 
other  domestic  manufacturing  corporations)  to  pay  the 
annual  franchise  tax,  to  be  computed  by  the  tax  com- 
misfflon  upon  the  basis  of  "  its  net  income "  for  the 
year,  as  thereinafter  provided  "  which  income  is  pre- 
sumably the  same  as  the  income  upon  which  such  cor- 
poration is  required  to  pay  a  tax  to  the  United  States.'' 
(Section  209.)  The  rate  of  the  tax  is  three  per  centum 
"  of  the  net  income  "  "  determined  as  provided  by  this 
article."  (Section  215.)  "  The  corporations  shall  on  or 
before  each  July  first,  or  within  thirty  days  after  the 
making  of  its  report  of  net  income  to  the  United  States 
treasury  department "  for  the  year,  transmit  to  the  tax 
commission  a  verified  report,  of  an  elaborate,  prescribed 
form  and  substance  relative  to  its  net  income,  containing 
as  an  item:  ''  The  amoimt  of  its  net  income  for  its 
preceding  fiscal  or  the  preceding  calendar  year  as  shown 
in  the  last  return  of  annual  net  income  made  by  it  to. 
the  United  States  treasury  department,  and  if  the  cor- 
poration shall  claim  that  such  return  is  inaccurate  the 
amoimt  claimed  by  it  to  be  the  net  income  for  such 
period."  The  oommission  may  require  further  reported 
information  necessary  for  the  computation  of  the  tax. 
(Sections  211,  213.)  "  If  the  entire  business  of  the  cor- 
poration be  transacted  within  the  state,  the  tax  imposed 
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by  this  article  shall  be  based  upon  the  entire  net  income 
of  such  corporation  for  such  fiscal  or  calendar  year  as 
returned  to  the  United  States  treasury  department, 
subject  to  any  correction  thereof  for  fraud,  evasion 
or  error,  ascertained  by  the  state  tax  com  mission." 
(Section  214.)  If  an  obligated  corporation  does  not 
make  the  report  the  commission  may  make  an  esti- 
mate of  its  net  income.  (Section  217.)  On  or  before 
the  first  day  of  November  in  each  year  the  commission 
shall  compute  the  tax  and  notice  the  same  to  the  state 
comptroller  for  collection.  (Section  219-a.)  "  If  the 
amount  of  the  net  income  for  any  year  of  any  cor- 
poration taxable  under  this  article  as  returned  to  the 
United  States  treasury  department  is  changed  or  corrected 
by  *  *  *  competent  authority,  such  corporation, 
within  ten  days  after  the  receipt  of  notice  of  such  change 
or  correction,  shall  make  return  under  oath  or  affirmation 
to  the  tax  commission  of  such  changed  or  corrected  net 
income,  and  shall  concede  the  accuracy  of  such  deter- 
mination or  state  wherein  it  is  erroneous.  The  tax  com- 
mission shall  ascertain,  from  such  return  and  any  other 
information  in  the  possession  of  the  commission,  the  net 
income  of  such  corporation  for  the  fiscal  or  calendar 
year  for  which  such  change  or  correction  has  been  made 
by. such  *  *  *  authority.  *  *  *  The  tax  com- 
mission shall  thereupon  reaudit  and  restate  the  account 
of  such  corporation  for  taxes  based  upon  the  net  income 
for  such  fiscal  or  calendar  year,  such  reaudit  to  be  accord- 
ing to  the  net  income  so  ascertained  by  the  tax  com- 
mission.    *    *    *:'     (Section  219-d.) 

The  language  of  the  statute  expresses  clearly  the 
legislative  intentions  and  enactments:  The  tax  imposed 
was  upon  the  aitire  net  income  of  each  year.  This 
conclusion  is  repetitiously  expressed  and  is  indubitable. 
A  definition  of  the  words  '*  net  income  "  was  not  incor- 
porated in  the  statute.  The  meaning  given  and  char- 
acterizing them  through  and  as  used  in  the  Federal 
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statutes  was  their  meaning  as  u^ed  in  the  state  statute. 
The  conditions  and  limitations,  expressed  in  the  Federal 
statutes,  creating  their  office  and  effect  imder  those 
statutes  are  adopted  by  the  state  statute.  It  used  the 
term  net  income  as  established  by  the  Federal  statutes. 
While  the  net  income  is  declared  by  the  statute  to  be 
presumably  the  same  as  the  income  upon  which  the 
corporation  is  required  to  pay  a  tax  to  the  United  States, 
it  is  clear  and  certain  that  within  the  legislative  intention 
the  net  income  of  the  statute  is  that  returned  or  reported 
to  the  United  States  in  accordance  with  the  Federal 
statutes.  While  the  basis  for  the  computation  of  the 
commission  is  the  returned  net  income  imder  the  Federal 
statutes,  the  commission  is  free  to  fix,  from  the  return 
and  any  other  information,  the  true  and  correct  amoimt 
of  the  net  income,  but  not  to  change  the  nature  or 
definition  of  it.  The  language  of  section  5  of  chapter 
276  of  the  Laws  of  1918,  which  I  have  abeady  stated, 
makes  certain  and  mandatory  the  conclusion  that  the 
relator  is  governed  and  obligated  by  the  provisions  of 
article  9-A  of  the  Tax  Law  existing  and  in  force  on 
November  first,  1918.  It  is  equally  certain  that  those 
provisions  were  to  be  read  and  enforced,  in  so  far  as 
Federal  statutes  were  involved,  with  the  Federal  statutes 
existing  and  in  force  on  that  date.  In  case  section  209 
of  article  9-A  had  originally  read  as  chapter  276  of  the 
Laws  of  1918  framed  it,  the  net  income  returned  to  the 
United  States  in  any  year,  if  true  and  correct,  would, 
in  virtue  of  the  statute,  be  the  net  income  for  that  year 
under  the  state  statute.  The  tax  commission  was  given 
no  power  to  change  or  correct  it  other  than  to  make  it 
as  established  by  the  then  existing  Federal  statute,  true 
and  correct  in  amoimt.  To  hold  otherwise  would  be  to 
pervert  legislative  intention. 

It  remains  for  us  to  determine  whether  or  not  the 
term  net  income,  within  the  meaning  and  effect  of  the 
Federal  statutes,   excludes  the  amount  of  any  excess 
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• 

profits  tax  imposed  by  act  of  Congress  and  assessed  for 
the  year  upon  the  taxpayer.  Under  the  language  of 
those  statutes  the  problem  is  not  difficult;  the  solution 
is  not  imcertain.  It  should  be  borne  in  mind  that  we 
are  to  reach  the  correct  comprehension  of  the  net  income 

which  those  statutes  require  to  be  returned  or  reported 

• 

to  the  United  States  treasury  department,  and  not  of 
the  amoimt  those  statutes  require  the  tax  to  be  paid 
upon.  The  Federal  statutes  define  the  taxable  net 
income  fks  including  gains,  profits  and  incomes  from 
manifold  sources,  subject  only  to  such  exemptions  and 
deductions  as  they  allow.  (Act  of  1916,  ch.  463  [39 
U.  S.  Stat.  756,  757],  §§  1  (a),  2;  act  of  1917,  ch.  63 
[40  U.  S.  Stat.  329],  tit.  12,  §  1200.)  They  state  the 
exemptions  they  allow  (Act  of  1916,  ch.  463  [39  U.  S. 
Stat.  758,  761,  766],  §§  4,  7,  11;  act  of  1917,  ch.  63 
[40  U.  S.  Stat.  329],  tit.  12,  §  1200),  and  the  deductions. 
(Act  of  1916,  ch.  463  [39  U.  S.  Stat.  759,  767],  §§  5,  12; 
act  of  1917,  ch.  63  [40  U.  S.  Stat.  330,  331, 335],  §§  1201, 
1203,  1208.)  Neither  the  exemptions  nor  the  deductions 
include  the  income  taxes  or  the  excess  profits  tax.  "  The 
tax  shall  be  computed  upon  the  jiet  income,  as  thus 
ascertained."  (Chapter  463,  §§  8, 13;  act  of  1917,  ch.  63 
[40  U.  S.  Stat.  331,  335],  §§  1204,  1208.)  The  sections  I 
have  referred  to  have  no  relat'on  to  the  excess  profits, 
tax.  They  relate  to  the  income  tax  or  the  war  income 
tax.  Within  them  or  within  the  other  sections  relating 
to  those  taxes  it  is  not  enacted  that  the  net  income 
to  be  retxmied  is  affected  by  or  dependent  in  any  way 
upon  those  taxes  or  the  excess  profits  tax.  Title  2  of 
chapter  63  of  the  act  of  1917  (40  U.  S.  Stat.  302-308) 
provides  for  the  excess  profits  tax.  The  discussion  does 
not  require  cdhsideration  of  it.  The  act  of  1917  amended 
title  1  of  the  act  of  1916  by  adding  to  part  3,  relating  to 
general  administrative  provisions,  six  new  sections  (Act 
of  1917,  ch.  63  [40  U.  S.  Stat.  336],  §  1211),  of  which  sec- 
tion 29  is:  "  That  in  assessing  income  tax  the  net  income 
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embraced  in  the  return  shall  also  be  credited  with  the 
amount  of  any  excess  profits  tax  imposed  by  act  of 
Congress  and  assessed  for  the  same  calendar  or  fiscal 
year  upon  the  taxpayer,  and,  in  the  case  of  a  member  of 
a  partnership,  with  his  proportionate  share  of  such 
excess  profits  tax  imposed  upon  the  partnership.''  This 
provision  does  not  affect  the  definition  of  the  words 
"  net  income  "  as  established  by  the  statute.  It  pro- 
vides that  in  the  case  of  the  corporation,  partnership 
or  individual  liable  for  the  excess  profits  tax,  the  net 
income  returned  to  the  United  States  shall,  in  assessing 
the  income  tax  upon  that  net  income,  be  credited  with 
the  amount  of  the  excess  profits  tax.  The  net  income 
is  not  changed.  A  part  of  it  equal  to  the  smn  of  the 
excess  profits  tax  is  not,  in  such  case,  taxed.  The  cor- 
porations, partnerships  or  individuals  who  are  not  assessed 
the  excess  profits  tax  are  assessed  upon  the  net  income 
for  the  income  taxes.  The  net  incomes  of  those  who  were 
and  who  were  not  assessed  were  ascertained  under  the  same 
enactments  and  based  upon  identical  specifications. 

The  return  by  the  relator  of  its  annual  net  income 
to  the  United  States  treasury  department  showed  the 
annual  total  net  income  to  be  $256,201.75.  It  was  not 
inaccurate.  The  statute  did  not  authorize  the  state  tax 
commission  to  credit  that  net  income  with  the  sum  of 
the  excess  profits  tax  assessed  upon  the  relator  or  to 
assess  the  franchise  tax  upon  the  sum  of  it  exceeding 
that  tax. 

The  order  should  be  affirmed,  with  costs. 

Cuddeback,  Cardozo,  Pound  and  McLaughlin,  JJ., 
concur;  Hiscock,  Ch.  J.,  and  Andrews,  J.,  dissent. 

Order  afl^rmed. 
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Hans  Karpeles,  by  Jacob  Karpeles,  His  Guardian 
ad  Litem,  Appellant,  v.  Marie  C.  Heine  et  al., 
Respondents. 

EloTatora  —  Labor  Law  —  provision  that  no  child  under 
siztaen  years  shall  be  employed  or  permitted  to  operate  an 
elevator  —  action  to  recover  for  injuries  of  child  injured  while 
running  an  elevator  —  contributory  negligence  of  child  no 
defense,  under  express  provision  of  statute. 

1.  Where  a  statutory  prohibition  is  not  a  mere  regulation  or 
dependent  upon  some  other  fact,  such  as  obtaining  a  certificate  of  the 
capacity  of  an  infant,  but  is  absolute  and  imqualified,  its  violation  is 
in  itself  a  basis  of  liability  by  an  employer  to  a  person  who  is  injured 
as  the  proximate  result  of  his  employment  contrary  to  the  provisions 
thereof;  and  in  a  suit  upon  a  cause  of  action  thus  given  by  statute,  it  is 
not  necessary  for  the  plaintiff  to  prove  negligence  on  the  part  of  the 
defendant,  because  the  failure  to  observe  the  statute  creates  a  liability 
per  se,  or,  as  is  otherwise  and  with  less  accuracy  sometimes  said, 
is  conclusive  evidence  of  negUgence. 

2.  The  Labor  Law  (Cons.  Laws,  ch.  31,  §93)  arbitrarily  declares 
that  *'  No  child  under  the  age  of  sixteen  years  shall  be  employed 
or  permitted  to  have  the  care,  custody  or  management  of  or  to  operate 
an  elevator  either  for  freight  or  passengers."  In  the  case  of  an  infant 
employed  in  violation  of  the  direct  and  imqualified  prohibition  of 
the  statute  public  poUcy  requires  that  a  recovery  for  injuries  received 
by  such  a  child  in  the  course  of  his  unlawful  employment  shall  not  be 
defeated  by  the  very  negligence,  lack  of  care  and  caution  that  the 
statute  was  designed  to  prevent  and  make  impossible,  by  prohibiting 
the  employment  of  such  a  child  in  such  a  capacity.  Hence  con- 
tributory negligence  on  the  part  of  the  infant  does  not  relieve  the 
employer  from  liability. 

3.  Plaintiflf,  a  boy  less  than  fourteen  years  of  age,  living  in  a 
tenement  house  having  an  elevator,  was  permitted  and  directed  by  the 
superintendent  of  the  building,  in  the  place  of  the  regular  operator 
who  was  about  to  leave,  to  run  the  elevator  to  carry  a  workman  to  an 
upper  floor  where  he  was  going  to  work.  Upon  the  way  back,  plain- 
tiff stopped  at  the  second  floor  and  left  the  elevator  for  some  purpose, 
leaving  the  elevator  door  open.  While  he  was  absent  the  elevator 
moved  upward  and  when  plaintiff  returned  he  walked  through  the 
open  door,  fell  down  the  shaft  and  received  the  injuries  for  which 
the  action  is  brought.     The  trial  court  left  to  the  jury  the  question 
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of  the  defendants'  negligence,  including  their  negligence  arising  from 
the  violation  of  the  Labor  Law,  and  also  the  question  whether  the 
plaintiff  was  guilty  of  contributory  negUgence,  charging  the  jury 
in  substance  that  if  the  plaintiff  was  guilty  of  negligence  materially 
contributing  to  the  injuries  received  by  him,  he  could  not  recover 
against  the  defendants.  Held,  error;  that  the  plaintiff  having  been 
employed  or  permitted  to  run  an  elevator  contrary  to  the  express  and 
unquahfied  prohibition  of  the  statute  an  action  for  injuries  arising 
in  the  course  of  such  employment  and  as  the  proximate  result  thereof 
cannot  be  defeated  by  his  contributory  negligence. 
Karpeles  v.  Heine,  180  App.  Div.  375,  reversed. 

(Argued  May  28.  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  7,  1918,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  Caldwell  for  appellant.  The  court  erred  in 
charging  that  if  the  infant  plaintiff  was  guilty  of  con- 
tributory negligence  he  could  not  recover.  {GaUen- 
kamp  V.  Garvin  Machine  Co.,  91  App.  Div.  147;  179  N.  Y. 
588;  Kircher  v.  /.  C.  Mfg.  Co.,  134  App.  Div.  144;  200 
N.  Y.  587;  Lee  v.  S.  S.  Mfg.  Co.,  134  App.  Div.  123; 
Lowry  v.  Anderson  Co.,  96  App.  Div.  465;  Marino  v. 
Lehrmier,  173  N.  Y.  534;  Koester  v.  R.  C.  Works,  194 
N.  Y.  95;  Grady  v.  N.  C.  &  C.  Co.,  153  App.  Div  405; 
Welch  v.  Waterbury  Co.,  206  N.  Y.  522;  Fitzwater  v. 
Warren,  206  N.  Y.  358;  Johnson  v.  Fargo,  184  N.  Y.  379.) 

Lawrence  B.  Cohen  and  Jacob  Schientag  for  respondents. 
The  court  correctly  charged  the  jury  that  if  the  infant 
plaintiff  was  guilty  of  contributory  neghgence  he  could 
not  recover.  {Marino  v.  Lehmaier,  173  N.  Y.  534; 
Koester  v.  Rochester  Candy  Works,  194  N.  Y.  95;  Stenson 
V.  Flick  Const.  Co.,  146  App.  Div.  68;  Gelder  v.  Inter. 
O.  T.  Co.,  150  App.  Div.  184;  Bachman  v.  Little,  152 
App.  Div.  811;  Orr  v.  Baltimore  &  Ohio  R.  R.  Co.,  168 
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App.  Div.  548;  Levberg  v.  Schumacher y  173  App.  Div. 
640.) 

Chase,  J.  The  plaintiff  at  the  tunes  herein  motioned 
was  a  boy  about  two  months  less  than  fourteen  years 
of  age,  living  with  his  father  and  mother  on  the  sixth 
floor  of  a  tenement  house,  and  is  described  as  "  very 
healthy  and  very  smart."  The  house  contained  twenty- 
four  apartments  and  the  owners  maintained  therein  an 
elevator  for  the  use  of  the  tenants.  They  also  employed 
a  superintendent  who  had  authority  to  employ  a  person 
to  run  the  elevator  for  them.  The  plaintiff  frequently 
rode  on  the  elevator,  and  at  times  sought  to  manipulate 
the  crank  constituting  the  controller  thereof.  Oto  the 
.  night  before  the  day  of  the  accident  the  boy  employed 
by  the  superintendent,  and  in  charge  of  the  elevator, 
notified  him  that  he  was  going  to  leave,  but  his  services 
were  continued  imtil  noon  of  the  day  of  the  accident. 

About  eleven  o'clock  on  that  day  there  was  about 
and  near  the  elevator,  which  was  standing  with  open 
door  at  the  ground  floor  of  the  building,  the  superin- 
tendent, the  boy  who  was  about  to  leave  the  employ 
of  the  defendants,  a  boy  who  had  called  to  make  appli- 
cation for  employment  to  run  the  elevator,  and  the 
plaintiff.  While  they  were  so  in  the  hallway  of  the  ground 
floor,  a  man  who  had  for  a  long  time  prior  thereto  been 
employed  by  the  tenants  in  the  building  as  a  window 
cleaner  came  in  and  entered  the  elevator.  The  plaintiff 
ran  into  the  elevator  and  said  that  he  would  take  the 
mian  up  to  the  floor  to  which  he  was  going,  but  the  man 
refused  to  go  with  him.  The  superintendent  then, 
referring  to  the  plaintiff  and  his  running  the  elevator, 
said  that  it  was  all  right,  and  the  jury  could  have  foimd 
that  he  had  that  morning  expressly  told  the  plaintiff  to 
take  charge  of  the  elevator.  What  occurred  thereafter 
IB  shown  by  the  statements  of  the  appellant's  counsel 
made  at  the  opening  of  the  trial  as  follows: 
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"  He  took  the  window  cleaner  up  to  the  thkd  floor 
and  evidently  must  have  come  back  to  the  second  floor 
and  gotten  out  of  the  elevator  for  some  purpose  and 
then  when  he  went  back  into  the  elevator,  the  elevator 
having  left  in  the  meantime,  he  fell  down  the  elevator 
shaft  two  flights  to  the  basement." 

The  window  cleaner  testified  that  the  plaintiff  took 
him  to  the  third  floor  and  opened  the  door  and  that 
he  (the  window  cleaner)  immediately  left  the  elevator 
and  entered  an  apartment  and  did  not  know  of  the 
accident  until  some  time  thereafter.  While  those  remain- 
ing in  the  ground  floor  hallway  were  waiting,  they  heard 
a  noise  and  thereupon  investigated  and  found  that  the 
elevator  shaft  doorway  on  the  second  floor  was  open 
and  that  the  elevator  was  slowly  moving  upwards  on 
its  way  to  the  top  of  the  building.  The  plaintiff  was 
foimd  on  the  floor  of  the  basement  seriously  injured. 
The  elevator  was  subsequently  found  at  the  sixth  (top) 
floor.  The  door  leading  from  the  elevator  shaft  to  the 
hallway  on  the  sixth  floor  and  all  other  doors  except 
that  on  the  second  floor  were  closed.  There  is  evidence 
that  the  elevator  had  for  some  reason  from  time  to  time 
slowly  moved  upwards  from  the  position  in  which  it 
had  been  left,  the  same  as  it  did  on  the  day  of  the  accident 
to  the  plaintiff. 

The  plaintiff  testified  that  he  did  not  remember  about 
the  accident  except  that  he  remembers  opening  the 
elevator  door  and  going  out. 

The  question  of  the  defendants'  negligence,  including 
their  negligence  arising  from  the  violation  of  section  93 
of  the  Labor  Law  (Chapter  31  of  the  Consolidated  Laws), 
and  also  the  question  whether  the  plaintiff  was  guilty 
of  contributory  negligence,  were  left  to  the  jury  and  it 
foimd  a  verdict  for  the  defendants. 

The  question  is  presented  on  this  appeal  whether  it 
was  error  for  the  court  to  charge  the  jury  in  substance 
that  if  the  plaintiff  was  guilty  of  negligence  materially 
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contributing  to  the  injuries  received  by  him,  he  cannot 
recover  against  the  defendants. 

Apart  from  recent  statutes  the  rule  is  quite  universal 
that  one  cannot  recover  for  perssonal  injuries  arising  from 
the  negligence  of  a  third  person  where  they  were  caused 
in  part  by  the  negligence  of  the  person  injured.  At 
common  law  contributory  negUgence  of  a  person  injured 
is  a  bar  to  a  recovery  of  damages  alleged  to  have  been 
caused  by  the  negUgence  of  another. 

Except  where  a  child  is  so  yoimg  as  to  be  incapable 
of  exercising  judgment  or  discretion  the  law  of  con- 
tributory negligence  applies  when  the  person  injured  is 
an  infant  the  same  as  when  he  is  an  adult,  although 
the  age,  judgment,  intelligence  and  experience  of  the 
child  must  be  taken  into  account  in  determining  whether 
he  was  negligent.  {Ihl  v.  Forty-second  Street,  etc.,  R, 
R.  Co.,  47  N.  Y.  317;  Honegsberger  v.  Second  Ave.  R.  R. 
Co.,  1  Keyes,  570.) 

A  person  \mder  the  age  of  sixteen  years  has  not  the 
experience  or  mature  judgment  of  an  older  person.  The 
statute  arbitrarily  declares  that  "  No  child  \mder  the 
age  of  sixteen  years  shall  be  employed  or  permitted  to 
have  the  care,  custody  or  management  of  or  to  operate  an 
elevator  either  for  freight  or  passengers."  (Sec.  93.) 
The  prohibition  is  without  quaUfication  or  condition.  It 
was  enacted  to  wholly  prevent  a  person  of  such  immature 
age  from  running  an  elevator  and  exposing  himself  to 
the  danger  incident  thereto  and  at  the  same  time  to 
reUeve  persons  who  are  carried  on  an  elevator  from  the 
danger  which  would  result  from  committing  the  care, 
custody,  mianagement  or  operation  of  the  elevator  to  a 
person  under  sixteen  years  of  age. 

It  is  based  upon  the  legislative  determination  that  a 
person  under  sixteen  years  of  age  has  not  the  experience, 
judgment  or  caution  required  of  one  who  is  to  assume 
the  care,  custody,  management  or  operation  of  an  elevator. 

The  employment  of  a  person  under  sixteen  years  of 
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age  to  run  an  elevator  is  unlawful.  Where  a  statutory 
prohibiticoi  is  not  a  mere  regulation  or  dependent  upon 
some  other  fact,  such  as  obtaining  a  certificate  of  the 
capacity  of  an  infant,  but  is  absolute  and  unqualified, 
its  violation  is  in  itself  a  basis  of  liability  by  the  employer 
to  a  person  who  is  injured  as  the  proximate  result  of  his 
employment  contrary  to  the  provisions  thereof.  In  such 
a  case  the  liabiUty  is  per  se.  {Amberg  v.  KirUeyy  214 
N.  Y.  531;  Koester  v.  Rochester  Candy  Co.,  194  N.  Y.  92.) 

"  In  a  suit  upon  a  cause  of  action  thus  given  by 
statute,  it  is  not  necessary  for  the  plaintiff  to  prove 
negligence  on  the  part  of  the  defendant,  because  the 
failure  to  observe  the  statute  creates  a  liabiUty  per  se, 
or,  as  is  otherwise  and  with  less  accuracy  sometimes 
said,  is  conclusive  evidence  of  negligence.  (Jetter  v. 
N.  Y.  &  H.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  458;  ftaciTie 
V.  Morris,  201  N.  Y.  240;  Woikins  v.  Naval  CoUiery  Co., 
L.  R.  [1912]  App.  Cas.  693;  27  Halsbury's  Laws  of 
England,  192.) 

'*  Whether  a  statute  gives  a  cause  of  action  to  a  p^'son 
injured  by  its  violation,  or  whether  it  is  intended  as  a 
general  police  regulation  and  the  violation  made  punish- 
able solely  as  a  public  offense,  '  must  to  a  great  extent 
depend  on  the  purview  of  the  legislature  in  the  particular 
statute  and  the  language  which  they  have  there  employed.' 
(Atkinson  v.  New  Castle  &  Gateshead  W.  W.  Co.,  L.  R., 
2  Exch.  Div.,  441;  Taylixr  v.  L.  S.  &  M.  S.  R.  R.  Co., 
45  Mich.  74.) 

"  Actions  to  recover  damages  for  the  breach  of  a 
statutory  duty  are  not  to  be  confoimded  with  those  based 
solely  on  negligence.  In  the  latter  class  of  cases  the 
violation  of  a  statute  or  an  ordinance,  if  it  has  some 
connection  with  the  injuries  complained  of,  is  evidence 
more  or  less  cogent,  of  negligence  which  the  jiuy  may 
considel-  with  all  the  facts  proved.''  {Amberg  v.  Kinley, 
supra,  p.  535.) 

Liability  for  injuries  to  a  child  in  the*  course  of  his 
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employment  contrary  to  the  provisions  of  a  statute  which 
says  in  substance  that  he  shall  not  under  any  circum- 
stances be  so  employed  arises  from  the  disobedience  of 
the  statute  and  the  purpose  and  intent  thereof.  ( Koester 
V.  Rochester  Candy  Co.,  supra.) 

In  the  case  of  an  infant  employed  in  violation  of  the 
direct  unqualified  prohibition  of  the  statute  public  policy 
requires  that  a  recovery  for  injuries  received  by  such  a 
child  in  the  course  of  his  unlawful  employment  shall  not 
be  defeated  by  the  very  negligence,  lack  of  care  and 
caution  that  the  statute  was  designed  to  prevent  and 
make  impossible,  by  prohibiting  the  employment  of  such 
a  child  in  such  a  capacity.  (Strafford  v.  Republic  Iron 
&  Steel  Co.,  238  111.  371;  Stehle  v.  Jaeger  Automatic 
Machine  Co.,  220  Penn.  St.  617;  S.  C,  225  Penn.  St.  348; 
Inland  Steel  Co.  v.  Yedinak,  172  Ind.  423.) 

The  statements  made  herein  as  to  the  liability  of  the 
employer  rest  upon  the  unqualified  prohibition  of  the 
statute  against  employing  a  person  under  sixteen  years 
of  age  and  are  not  intended  to  extend  to  other  cases  to 
which  the  reasoning  herein  does  not  fairly  apply. 

Where  a  person  imder  sixteen  and  over  fourteen  years 
of  age  is  employed  for  certain  purposes  without  the 
certificate  required  by  statute  (Labor  Law,  sees.  162  and 
163)  it  has  been  held  that  his  contributory  n^ligence 
will  defeat  a  recovery  for  injuries  incurred  while  so 
employed.  (Fortune  v.  Hall,  122  App.  Div.  250;  aflfd., 
195  N.  Y.  578.) 

The  failure  of  an  employee  to  obey  the  statute  directing 
in  regard  to  machines  and  machinery  and  the  emplojonent 
of  labor,  while  some  evidence  to  go  to  a  jury  on  the 
ground  of  negligence,  does  not  preclude  evidence  of  con- 
tributory negligence  on  the  part  of  the  person  injured. 

In  Amber g  v.  Kinley  (supra)  this  court  held  that  the 
failure  to  put  fire  escapes  on  a  factory  is  conclusive 
evidence  of  negUgence  on  the  part  of  the  employee  who 
was  lawfully  employed.    Yet  if  an  employee  was  negligent 
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and  such  negligence  contributed  to  his  mjurieS;  he  could 
not  recover  because  of  the  violation  of  the  statute  relating 
to  fire  escapes.  The  employment  m  that  case  was  not 
in  itself  iUegal  or  contrary  to  express  prohibition.  In 
no  case  is  the  negligence  of  the  employer  necessarily 
sufl5cient  to  sustain  a  recovery  for  there  always  remains 
the  question  whether  the  employment  was  the  proximate 
cause  of  the  injiuy.  It  is  claimed  by  both  parties  hereto 
that  this  court  has  decided  in  accordance  with  their 
claims  respectively  in  regard  to  contributory  negligence 
of  a  child  employed  in  violation  of  the  statute.  The 
principal  cases  in  this  court  cited  by  the  parties  are  as 
follows:  Marino  v.  Lehmaier  (173  N.  Y.  530) ;  GaUenJcamp 
V.  Garvin  Machine  Co.  (91  App.  Div.  141;  reversed,  on 
dissenting  opinion  in  Appellate  Division,  179  N.  Y.  588) ; 
Koester  v.  Rochester  Candy  Co.  (194  N.  Y.  92,  95) ;  Kircher 
V.  Irmdad  Mfg.  Co.  (134  App.  Div.  144;  aflfd.,  200 
N.  Y.  587). 

In  Marino  v.  Lehmaier  (173  N.  Y.  531)  the  plaintiff 
was  employed  in  violation  of  a  statute.  (Laws  of  1897, 
chap.  415,  sec.  70.)  He  was  injured  while  engaged  in 
cleaning  a  feeder  of  a  printing  press.  He  brought  an 
action  to  recover  his  damages  but  was  nonsuited.  On 
appeal  the  Appellate  Division  reversed  the  judgment  of 
the  trial  court  and  granted  a  new  trial.  On  appeal  to 
this  court  therefrom  judgment  was  ordered  for  the  plain- 
tiff on  the  stipulation  given  on  taking  the  appeal.  In 
the  prevailing  opinion  in  this  coml;  it  is  said : 

"  That  a  child  imder  the  age  specified  presumably 
does  not  possess  the  judgment,  discretion,  care  and 
caution  necessary  for  the  engagement  in  such  a  dangerous 
avocation  and  is,  therefore,  not  as  a  matter  of  law  charge- 
able with  contributory  negligence  or  with  having  assumed 
the  risks  of  the  employment  in  such  occupation."  (p. 
534.) 

Whether  a  finding  of  fact  by  a  jiury  that  the  plaintiff 
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was  guilty  of  contributory  negligence  in  connection  with 
the  accident  would  have  defeated  his  recovery  was  not 
involved  in  the  Appellate  Division  or  in  this  court. 

In  Gallenkamp  v.  Garvin  Machine  Co.  (91  App.  Div. 
141)  the  plaintiff  was  over  fifteen  and  under  sixteen  years 
of  age  and  was  injured  while  engaged  in  putting  tools 
into  a  conveyor  consisting  of  an  endless  chain  carrying 
metallic  pans  upon  whi^h  the  tools  were  placed.  He 
brought  an  action  for  his  damages.  His  complaint  was 
dismissed  at  the  Trial  Term.  At  the  Appellate  Division 
it  was  held  that  the  question  whether  the  conveyor  was 
a  dangerous  machine  and  whether  the  plaintiff  was  guilty 
of  contributory  negUgence  were  for  the  jury  and  reversed 
the  judgment  of  the  Trial  Term  and  granted  a  new  trial. 
In  the  Appellate  Division  two  of  the  judges  dissent^ 
and  in  the  dissenting  opinion  it  was  held  that  the  plaintiff 
being  over  fifteen  years  of  age  was  not  employed  in 
violation  of  the  statute  unless  the  plaintiff  was  at  the 
time  of  the  accident  engaged  in  operating  a  dangerous 
machine.  The  dissenting  judges  further  held  that  the 
accident  happened,  not  because  of  a  violation  by  the 
defendant  of  any  duty  which  it  owed  the  plaintiff  either 
under  the  Labor  Law  or  otherwise,  but  by  a  voluntary  and 
unnecessary  exposure  by  the  plaintiff.  On  appeal  to  this 
court  {Gallenkamp  v.  Garvin  Machine  Co.,  91  App.  Div.  141 ; 
179  N.  Y.  588)  the  judgment  of  the  Appellate  Division 
was  reversed  and  the  judgment  of  the  Trial  Term  affirmed 
on  the  dissenting  opinion  in  the  court  below.  In  that 
opinion  it  was  said:  '^  In  relation  to  the  employment 
of  minors,  section  70  provides  that  '  A  child  imder  the 
age  of  fourteen  years  shall  not  be  employed  in  any  factory 
in  this  state.'  This  is  a  positive  prohibition  a  violation  of 
which  is  a  misdemeanor  (Penal  Code,  §  3841,  now  §  1275) 
and  is  evidently  based  upon  the  assumption  that  no  child 
under  the  age  of  fourteen  years  is  competent  to  work 
in  a  factory  without  danger  to  the  child  or  the  co-em- 
ployees    *     *     *    and   in   such   case   negligence   of   the 
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child  in  operating  machinery  which  caused  the  injury  would 
not  defeat  the  cause  of  action.  It  is  the  employment  of  a 
child  in  a  factory  in  violation  of  the  statute  that  is  the 
wrongful  act  which  imposes  the  liability;  and  imless  the 
minor  can  be  said  by  his  negligence  to  have  contributed 
to  the  act  of  employment  the  question  of  contributory 
negligence  is  not  involved."    (p.  147.) 

In  Koester  v.  Rochester  Candy  Works  (194  N.  Y.  92) 
the  plaintiff  was  an  infant  imder  the  age  of  fourteen 
years  and  it  was  claimed  that  he  had  been  employed 
in  violation  of  section  70  of  the  Labor  Law  and  had 
been  injured  while  so  employed.  He  brought  an  action 
for  damages  and  recovered  in  the  trial  court.  The  judg- 
ment thereon  was  aflSrmed  in  the  Appellate  Division. 
On  appeal  to  this  court  it  is  said  the  Labor  Law  makes 
a  violation  of  its  provisions  a  misdemeanor  nevertheless 
a  violation  of  the  statute  is  per  se  evidence  of  n^ligence 
for  which  a  jury  may  find  the  defendant  liable.  It  does 
not  appear  that  the  question  of  contributory  negligence 
was  considered,  but  the  court  held  that  the  judgment 
should  be  reversed  because  of  error  in  the  refusal  of  the 
court  to  charge  that  if  the  plaintiff  falsely  stated  his 
age  to  the  oflBicers  of  the  defendant  and  led  them  to 
believe  that  he  was  actually  over  fourteen  years  of  age 
at  the  time  he  was  hired  and  they  were  justified  in  that 
belief  they  were  not  guilty  of  negligence  in  hiring  him. 

In  Kircher  v.  Ironclad  Mfg.  Co..  (134  App.  Div.  144; 
affirmed  without  opinion,  200  N.  Y.  587)  the  plaintiff 
was  between  fourteen  and  fifteen  years  of  age  and  was 
employed  in  a  mercantile  establishment  without  procuring 
a  certificate  from  the  health  authorities  as  provided  by 
section  162  of  the  Labor  Law.  He  was  killed  and  an 
action  was  brought  by  his  administrator  which  resulted 
in  a  verdict  for  the  plamtiff  which  was  affumed  by  the 
Appellate  Division  and  by  this  court.  In  the  prevailing 
opinion  it  is  said  that  it  is  strongly  urged  by  the  defendant 
that  a  nonsuit  should  have  been  granted  for  the  reason 
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that  there  was  no  evid^ice  showing  that  the  deceased 
was  free  from  contributory  negUgence,  and  in  a  dissenting 
opinion  it  is  said:  "  To  aflSrm  the  order  denying  a  motion 
for  a  new  trial  in  this  case  we  must  be  prepared  to  hold 
that  the  mere  fact  of  employment  contrary  to  the  pro- 
visions of  the  Labot  Law  is  conclusive  evidence  both  of 
defendant's  neglig^ice  and  the  freedom  from  contributory 
negligence  of  plaintiff's  intestate."  (p.  148.)  In  con- 
sidering that  case  it  must  be  borne  in  mind  also  that 
the  plaintiff's  intestate  was  not  employed  in  violation  of 
an  unqualified  prohibition  against  ^e  employment. 

The  exact  question  now  before  us,  although  several 
times  presented  in  the  Appellate  Division,  has  never  been 
directly  or  necessarily  decided  by  this  coiuli.  It  is  open 
for  an  authoritative  statem^it  at  this  time  and  we  hold 
that  the  plaintiff  having  been  employed  or  permitted 
to  run  an  elevator  contrary  to  the  express  and  imqualified 
prohibition  of  the  statute  an  action  for  injuries  arising 
in  the  course  of  such  employment  and  as  the  proximate 
result  thereof  cannot  be  defeated  by  his  contributory 
negligence. 

The  judgments  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Hogan, 
McLaughlin  and  Crane,  JJ.,  t5oncur. 

Judgments  reversed,  etc. 
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In  the  Matter  of  the  Accounting  of  Eugene  L.  Bushe 
et  al.,  as  Surviving  Trustees  under  the  Will  of 
Frederick  T.  Adams,  Deceased,  Appellants. 

Thomas   H.  Low   et  al.,   as  Executors   of  Alphbus  C. 
DwiGHT,  Deceased,  et  al..  Respondents. 

Surrogates'  Courts  —  testamentary  trustees  —  commissions 
of  deceased  trustee  —  surrogate  or  Supreme  Court  has  discre- 
tionary power  to  award  or  withhold  commissions  for  serrices 
rendered  by  trustee  before  his  death. 

1.  No  dJstiiiction  should  be  made  between  the  powers  of  the 
Supreme  Court  and  those  of  the  suirogate  in  deaUng  wjth  the  com- 
pensation of  a  testamentary  trustee. 

2.  The  surrogate  in  settling  the  aooounts  of  trustees  of  an  estate 
allowed  the  executors  of  the  will  of  a  deceased  trustee  compensation 
for  his  services  up  to  the  time  of  his  death  as  a  co-trustee.  A  modifica- 
tion by  the  Appellate  Division  consisted  in  increasing  the  allowance 
to  the  full  amount  of  commissions  for  receiving  trust  property  as  fixed 
by  section  2753  of  the  Code  of  Civil  Procedure.  The  order  states  that 
the  estate  of  the  deceased  trustee  was  entitled  to  this  modification  as  a 
matter  of  right  and  not  as  a  matter  of  discretion.  Held,  that  the 
surrogate  or  Supreme  Court  has  discretionary  power  and  may  award 
or  withhold  commissions  in  certain  cases;  and  under  circumstances 
such  as  htt«  existing,  may  allow  such  stun  as  is  reasonable  for  the 
services  of  a  deceased  trustee,  not  exceeding  the  statutory  percentage. 

Matter  of  Bushe,  183  App.  Div.  834,  reversed. 

(Argued  May  26,  1919;  decided  July  15,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  13,  1918,  which  modified  .a  decree  of  the 
Greene  County  Surrogate's  Court  settling  the  accounts 
of  the  surviving  trustees  imder  the  will  of  Alpheus  C. 
D wight,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  H.  Osbom  for  appellants.  It  was  error  for  the 
Appellate  Division  to  hold  that  the  representatives  of  the 
deceased  trustee  were  entitled,   as  matter  of  law,   to 
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statutory  commissions.  {Matter  of  Ingraham,  60  Misc. 
Rep.  46;  Matter  of  RuOedge,  162  N.  Y.  31 ;  Flynn  v.  Jvdge, 
149  App.  Div.  278;  Whitehead  v.  Draper,  132  App.  Div. 
799;  Matter  of  barker,  186  App.  Div.  318;  Matter  of 
McCormick,  46  Misc.  Rep.  386;  Matter  of  Allen,  29 
Hun,  9;  96  N.  Y.  327;  Matter  of  Hay  den,  54  Hun,  197; 
Whitehead  v.  Draper,  132  App.  Div.  799;  Matter  of 
Willets,  112  N.  Y.  289;  Robertson  v.  de  BnUatour,  188 
N.  Y.  301 ;  Okott  v.  Baldwin,  190  N.  Y.  99.) 

Thomas  H.  Low  and  Fred  P.  Harrington  for  respondents. 
The  order  of  the  Appellate  Division  modifying  the  decree 
of  the  Surrogate's  Court  so  as  to  award  to  the  estate  of 
Alpheus  C.  Dwight  one-half  of  the  full  statutory  com- 
missions for  receiving  so  much  of  the  principal  and 
income  of  the  estate  of  Adams  as  were  received  during 
said  Dwight's  lifetime,  and  also  one-half  of  the  full 
statutory  commissions  on  such  amounts  as  were  paid  out 
of  principal  and  income  to  the  date  of  said  Dwight's 
death  is  correct  and  should  be  affirmed.  {Matter  of 
Kellogg,  7  Paige,  265;  Palmer  v.  Dunham,  53  Hun; 
125  N.  Y.  68;  Matter  of  Todd,  64  App.  Div.  435;  Matter 
of  WiJlets,  112  N.  Y.  289;  Beard  v.  Beard,  140  N.  Y.  260; 
Okott  V.  Baldwin,  190  N.  Y.  99;  Matter  of  Smith's  Will, 
86  Misc.  Rep.  136;  Matter  of  Johnson,  57  App.  Div.  494; 
170  N.  Y.  139;  Matter  ofFiske,  45  Misc.  Rep.  298;  lAnsley 
V.  Bogart,  152  N.  Y.  646.)  The  surrogate  erred  in 
determining  that  Dwight's  compensation  should  be  based 
upon  the  length  of  time  he  had  been  in  office.  {Halsey  v. 
Van  Amringe,  6  Paige,  12;  Collier  v.  Munn,  41  N.  Y.  143; 
Robertson  v.  de  Brvlatour,  111  App.  Div.  882;  188  N.  Y. 
301 ;  Matter  of  Roberts,  3  Johns.  Ch.  43;  Olcott  v.  Baldwin, 
190  N.  Y.  99;  Matter  of  Fisk,  45  Misc.  Rep.  298;  Matter 
of  Roosevelt,  5  Redf.  601.) 

Crane,  J.    On  December  21st,   1910,   letters  testa- 
mentary upon  the  last  will  and  testament  of  Frederick  P. 
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Adams  of  the  town  of  Coxsackie,  Greene  county,  New 
York,  deceased,  were  issued  to  Eugene  L.  Bushe,  Edward 
P.  Dwyer  and  Alpheus  C.  Dwight.  The  three  executors 
subsequently  filed  an  account  of  their  proceeding  to 
December  31st,  1912,  and  by  a  decree  judicially  settling 
their  accoimts  they  paid  over  to  themselves  as  trustees 
about  $800,000  of  personal  property,  after  having  been 
granted  $32,297.76  for  commissions  and  allowances.  The 
three  trustees  continued  to  act  until  August  5th,  1914, 
when  Alpheus  C.  Dwight  died,  and  thereafter  the 
remaining  two  trustees  carried  on  the  work  of  the  trust. 
In  January  of  1917  Bushe  and  Dwy^,  the  surviving 
trustees,  filed  their  accounts  from  December  31st,  1912, 
to  December  31st,  1915,  and  cited  Harriet  M.  Dwight  and 
Thomas  H.  Low,  as  executors  of  the  last  will  and  testa- 
ment of  Alpheus  C.  Dwight,  as  parties  to  the  proceeding. 
The  surrogate  decided  that  the  estate  of  Alpheus  C. 
Dwight  was  not  entitled  to  full  commissions  for  receiving 
the  amount  above  stated  and  that  he  had  a  discretionary 
power  to  fix  this  trustee's  compensation  according  to  the 
value  of  the  services  which  he  had  performed.  In  his 
memorandum  opinion  he  said :  "  The  legal  representatives 
of  the  estate  of  Alpheus  C.  Dwight,  deceased,  are  entitled 
to  an  allowance  for  services  actually  performed  for  the 
benefit  of  the  estate  by  the  deceased  executor  and  trustee 
of  Alpheus  C.  Dwight,  not  by  way  of  commissions  but  as 
payment  for  such  services.  *  *  *  j  have  not  com- 
puted the  value  of  services  of  the  deceased  executor  and 
trustee  at  full  one-half  commissions  for  receiving,  where 
the  amoimt  has  not  been  paid  out,  for  the  reason  that  the 
law  does  not  contemplate  that  an  executor  or  trustee 
shall  be  entitled  to  commissions  for  the  mere  act  of 
receiving  property.  Such  commissions  are  allowed  for 
the  services  of  legal  representatives  in  taking  care  of, 
investing  and  reinvesting  such  property  and  for  the 
responsibility  connected  therewith.  He  having  served 
after  the  accounting  in  1913,  to  the  time  of  his  death. 
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approximately  one-half  the  time  that  the  surviving 
executors  and  trustees  have  served  to  the  time  of  the 
accoimting,  I  have  computed  such  services  to  be  of  the 
value  of  one-half  the  legal  commissions  due  the  sur- 
viving executors  and  trustees,  believing  this  to  be  the 
fair  and  just  compensation  for  such  receiving." 

On  appeal  the  Appellate  Division  reversed  the  surrogate 
regarding  these  commissions  and  held  that  as  a  matter  of 
law  the  estate  of  Alpheus  C.  Dwight  was  entitled  to 
receive  one-half  commissions  on  all  the  principal  received 
and  on  aU  the  principal  paid  out  and  on  the  mcome 
received  and  paid  out  during  his  lifetime.  The  order 
of  the  Appellate  Division  states  that  this  modification 
is  made  as  a  matter  of  law  and  not  in  the  exercise  of  the 
court's  discretion.  The  trustees  of  the  Adams  estate 
having  appealed  to  this  court  we  must  decide  what  right 
the  estate  of  a  testamentary  trustee  dying  before  a 
judicial  settlement  of  his  accounts  has  to  compensation. 

It  is  urged  that  such  a  trustee  who  does  not  continue 
imtil  judicial  accoimting  is  entitled  to  no  compensation; 
that  commissions  are  a  matter  of  statute  and  that  no 
provision  has  been  made  by  the  law  for  such  a  case. 
Section  2753  of  the  Code  of  Civil  Procedm-e,  as  amended 
by  chapter  443  of  the  Laws  of  1914  and  by  chapter  596 
of  the  Laws  of  1916,  reads:  "  On  the  settlement  of  the 
accoimt  of  any  executor,  administrator,  guardian  or 
testamentary  trustee  the  surrogate  must  allow  to  him  " 
the  rates  of  commissions  therein  fixed.  These  words 
indicate  that  commissions  as  a  matter  of  right  can  only 
be  allowed  to  an  accoimting  testamentary  trustee.  There 
is  nothing  in  the  Code  provisions  fixing  the  compensation 
of  a  testamentary  trustee  who  dies  before  a  judicial 
settlement  of  his  accounts  or  whose  estate,  he  having 
died,  is  made  a  party  to  the  accounting  proceedings  of  a 
substituted  or  surviving  trustee.  As  it  has  been  held 
that  a  trustee  is  not  entitled  to  any  commissions  until 
allowed  by  the  court  (Matter  of  WorthingtoUy  141  N.  Y.  9; 
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Beard  v.  Beard,  140  N.  Y.  260;  Matter  of  Ziegler,  168 
App.  Div.  735;  218  N.  Y.  544)  and  the  statute  gives  the 
surrogate  power  to  allow  commissions  only  on  the  settle- 
ment of  the  account  of  a  testamentary  trustee,  there 
may  be  some  force  in  this  view  that  the  estate  of  Alpheus 
C.  Dwight,  imder  these  circumstances,  was  entitled  to 
no  commissions. 

On  the  other  hand,  it  is  said  that  where  a  testamentary 
trustee  dies  after  having  received  the  estate  and  before 
final  accounting  his  estate  is  entitled  as  a  matter  of  right 
to  one-half  the  statutory  conmiissions  fixed  for  receiving 
but  nothing  for  turning  over  the  property  to  his  successor 
or  survivor.  This  reasoning  is  based  upon  that  line  of 
authorities  which  hold  that  executors,  administrators 
and  trustees  are  entitled  to  one-half  commissions  for 
receiving  fimds  and  the  other  half  for  paying  them  out 
(Matter  of  WUUts,  112  N.  Y.  289),  and  to  a  practice, 
which  is  said  to  exist,  of  allowing  such  half  commissions 
for  receiving  where  the  executor  or  trustee  has  died  before 
an  accounting.  {Palmer  v.  Dunham,  6  N.  Y.  Supp.  262; 
aflfd.,  125N.  Y.  68.) 

Still  another  view  is  that  the  surrogate  or  Supreme  Court 
has  discretionary  power  and  may  award  or  withhold  com- 
missions in  certain  cases;  and  under  circumstances  such 
as  here  existing,  may  allow  such  sum  as  is  reasonable  for 
the  services  of  a  deceased  trustee,  not  exceeding  the 
statutory  percentage. 

The  reasoning  to  sustain  this  view  is  that  the  testator 
in  selecting  a  trustee  intended  to  pay  him,  and  that  he 
is  entitled  to  compensation,  and  that  commissions  are 
allowed  for  the  care  and  management  of  the  estate  and 
not  for  the  simple  act  of  receiving  and  paying  out. 
(Wagstaff  v.  Lowerre,  23  Barb.  209.) 

All  of  these  views  have  some  reason  to  support  them 
and  perhaps  some  authorities,  but  the  latter  view,  in  our 
opinion,  has  been  the  general  practice  adopted  by  the 
courts  and  finds  support  in  the  decisions. 
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It  is  fully  established  that  a  surrogate  may,  in  his: 
discretion,  refuse  conunissions  altogether  by  reason  of  an 
executor's  or  trustee's  misconduct  {Matter  of  Rutledge, 
162  N.  Y.  31),  and  yet  no  such  power  is  given  by 
statute. 

In  Matter  of  Allen  (96  N.  Y.  327)  a  testamentary  trustee 
had  resigned  and  his  successor  had  been  appointed.  A 
dispute  arose  over  his  right  to  compensation.  This  court 
said: 

"  The  testator  thought  proper  not  only  to  create  the 
trust,  but  to  require  for  its  execution  three  trustees,  and 
the  law  now  permits  compensation  to  persons  placed  in 
that  situation,  and  who  serve  to  the  end  of  the  trust 
without  regard  to  the  actual  trouble  or  labor  to  which 
they  have  been  put.  {Collier  v.  Munn,  41  N.  Y.  143.) 
It  is  true  the  petitioner  cannot  claim  on  that  ground. 
He  does  not  intend  to  continue.  For  reasons  involving 
no  blame,  he  resigns,  leaving  the  trust  still  existing  and 
to  be  further  executed  by  another  person.  Compensation, 
therefore,  cannot  be  claimed  as  of  course,  and  if  allowed 
must  also  be  measiu-ed  by  a.  different  rule  from  that 
which  the  law  applies  when  the  trusts  created  by  the 
terms  of  a  will,  or  otherwise,  have  been  fully  executed. 
He  takes  it,  if  at  all,  as  one  of  the  terms  or  conditions  of 
his  discharge.  The  court  has  power  to  award  it,  and 
withm  the  statutory  limit  by  which  fees  are  allowed  to 
executors  and  trustees,  its  amount  is  discretionary  J^     (330.) 

In  Matter  of  Welling  (51  App.  Div.  355,  358)  it  was 
said:  "  In  Matter  of  Rutledge  (132  N.  Y.  31)  the  Court  of 
Appeals  held  that  the  language  of  section  2730  of  the 
Code  of  Civil  Procedure  is  '  not  necessarily  exclusive 
of  all  discretion  in  the  surrogate  and  that  its  exercise 
should  be  left  to  him  upon  all  the  facts,  in  the  review  of 
which  by  the  Appellate  Division  ample  opportunity  for 
correction  is  afforded.'  These  executors  stand  in  the 
shoes  of  their  testator.  {Matter  of  Wiley ^  119  N.  Y.  642; 
Code  Civ.  Proc.  §  2606.)     Commissions  are  allowed  to 
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trustees  as  compensation  for  services  in  the  execution  of 
a  trusty  and  in  the  case  of  gross  neglect  and  unfaithfuhiess 
the  court  may  properly  disallow  them."  [§  2730  referred 
to  is  now  §  2753.] 

Matter  of  Douglas  (60  App.  Div.  64,  68)  determined  the 
right  of  an  executor  to  compensation  where  he  was  dis- 
charged upon  his  own  motion  before  the  complete  execu- 
tion of  his  trust.    The  court  said  this: 

"  As  to  commissions,  we  are  of  the  opinion  that  the 
surrogate  was  right  in  holding  that  the  executor  was  not 
entitled  to  full  commissions.  Upon  his  own  motion 
he  was  discharged  before  the  final  completion  of  the 
trust  created  in  the  will.  Under  such  circimistances, 
he  ought  not  to  have  full  commissions,  that  is,  com- 
missions for  receiving  and  disbursing  the  money  which 
came  into  his  hands.  The  surrogate  allowed  him  one- 
half  commissions,  and  this  is  all  he  was  entitled  to. 
In  any  view,  the  amoimt  to  be  awarded,  he  having  asked 
to  be  discharged  before  the  final  completion  of  the  trust, 
was  in  the  discretion  of  the  surrogate.^^ 

Whitehead  v.  Draper  (132  App.  Div.  799,  SOl)  deter- 
mined that,  a  substituted  trustee  having  died,  his  estate 
was  entitled  to  reasonable  compensation: 

"  The  law  does  not  contemplate  that  an  estate  is  to  be 
charged  with  full  commissions  by  every  person  who  shall 
be  called  in  to  administer  a  trust,  nor  that  such  persons 
are  to  perform  their  part  of  the  duties  without  any  com- 
pensation whatever;  but  sections  2730,  2802  and  3320 
of  the  Code  of  Civil  Procedure  clearly  contemplate 
that  an  estate  shall  be  charged  certain  fees  for  the 
receiving  and  paying  out  of  moneys  coming  into  the 
hands  of  persons  administering  a  trust.  *  *  *  Upon 
the  death  of  the  original  trustees  the  execution  of  the 
trust  devolved  upon  the  Supreme  Cowrt  and  thereafter 
it  became  its  duty  to  appoint  some  one  to  execute  the 
trust  and  invest  the  appointee  with  all  or  any  of  the 
powers    and    duties    of    the   original  trustee    *     *     *. 
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The  court  appointed  Jarvis  and  he  thereupon  became  its 
agent  to  execute  the  trust  so  far  as  it  then  remamed 
imexecuted.  {Wetmore  v.  Wetmore,  41  App.  Div.  52.) 
He  died  before  the  trust  was  fully  executed  and  then 
he  had  received  neither  commissions  on  receiving  the 
property  nor  on  paying  it  out.  The  court  having 
appointed  him  as  its  agent,  he  should  be  allowed  some 
compensation  for  the  services  which  it  is  conceded 
were  faithfully  and  efficiently  rendered." 

No  distinction  should  be  made  between  the  powers  of 
the  Supreme  Court  and  those  of  the  surrogate  in  dealing 
with  the  compensation  of  a  testamentary  trustee.  It 
was  held  in  Maiter  of  Runk  (200  N.  Y.  447)  that  a  Sur- 
rogate's Court  has  power  to  entertain  a  proceeding  for 
the  judicial  settlement  of  the  accoimts  of  a  trustee 
appointed  by  the  Supreme  Court  as  the  successor  of  a 
deceased  testamentary  trustee,  and  that  any  trustee 
appointed  by  will  or  other  competent  authority  is  now 
authorized  by  express  legislative  enactment  to  render 
his  accounts  to  that  court. 

Section  2490  of  the  Code  of  Civil  Procedure  says  of  the 
incidental  powers  of  the  surrogate  that  he  may  proceed 
in  all  matters  subject  to  the  cognizance  of  his  court 
according  to  the  course  and  practice  of  a  court  having 
by  the  common  law  jurisdiction  of  such  matters. 

If,  therefore,  the  Supreme  Court  may,  in  its  discretion, 
j&x  the  compensation  of  a  substituted  testamentary  trustee 
such  discretion  must  also  rest  with  the  surrogate. 

There  is  no  apparent  reason  for  a  discretionary  power 
existing  for  a  substituted  testamentary  trustee  and  not  for 
a  testamentary  trustee  who  has  died  before  completing 
his  work  and  judicial  accoimting.  In  this  particular 
executors,  administrators,  testamentary  trustees  and 
substituted  trustees  must  all  be  treated  alike.  If  the 
law  is  to  approximate  a  science  it  must  be  uniform  in 
similar  cases. 

Matter  of  Barker  (186  App.  Div.  317,  325)  has  recently 
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passed  upon  this  very  point.    After  giving  the  authorities 
it  is  stated: 

"  There  has,  however,  grown  up  in  this  State  the 
judicial  rule  that,  when  a  trustee  ceases  the  performance 
of  his  duties  as  such,  prior  to  complete  administration  of 
the  trust  estate,  he  is,  in  the  discretion  of  the  court, 
entitled  to  reasonable  compensation  for  the  services 
performed." 

We  do  not  consider  Matter  of  Todd  (64  App.  Div.  435), 
Linsly  v.  Bogart  (67  N.  Y.  S.  R.  653)  and  Olcott  v.  Baldwin 
(190  N.  Y.  99)  as  authorities  to  the  contrary  of  the 
proposition  we  are  here  stating.  The  question  of  the 
surrogate's  authority  to  allow  less  than  the  statutory 
compensation  was  not  up  for  decision.  The  fact  that 
the  statutory  allowance  in  these  and  other  cases  was 
given  is  not  the  same  as  holding  that  the  surrogate  had 
no  authority  to  allow  a  less  amoimt  in  a  proper  case. 

In  this  matter  before  us  we  do  not  say  that  it  would 
have  been  improper  for  the  surrogate  to  have  allowed 
in  his  discretion  all  that  has  been  given  by  the  Appellate 
Division.  The  facts  are  not  before  us  and  we  could  not 
pass  upon  them  if  they  were.  We  do  hold,  however,  that 
as  to  the  compensation  to  the  estate  of  Alpheus  C.  D  wight, 
the  surrogate  had  a  discretion  to  be  reasonably  exercised 
in  view  of  all  the  circumstances  and  the  services  rendered 
by  the  said  Dwight,  and  that  having  fixed  the  amount 
within  the  statutory  limits  he  did  not  err  as  a  matter  of 
law. 

The  order  of  the  Appellate  Division  should,  therefore, 
be  reversed,  and  the  decree  of  the  surrogate  affirmed,  with 
costs  to  the  appellant  in  this  court  and  in  the  Appellate 
Division. 

Chase,  Colun  and  Cuddeback,  JJ.,  concur;  Hiscock, 
Ch.  J.,  HoGAN  and  McLaughlin,  JJ.,  dissent. 

Order  reversed,  etc. 
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The  People  op  the  State  op  New  York,  Respondent, 

V.  Max  Minsky,  Appellant. 

Trial  —  witness  —  party  may  not  be  permitted  to  impeach  his 
own  witness  although  disreputable  and  unsatisfactory  —  claim 
of  privilege  sustained  by  court  does  not  correct  erroneous  ruling 
on  admissibility  of  evidence. 

1 .  When  the  refusal  of  a  witness  to  identify  the  defendant  as  the  other 
party  to  a  conversation  testified  to  by  the  witness  is  not  positive  but 
equivocal  and  circumstances  suggest  that  the  conversation  was  with 
defendant,  the  question  as  to  whom  his  testimony  refers  is  one  of 
fact  for  the  juryi 

2.  A  party  should  not  be  permitted  to  impeach  his  own  witness. 
After  having  unsuccessfully  taken  a  chance  to  secure  favorable  testi- 
mony, he  may  not  attack  the  character  of  such  witness  and  ask  the 
jury  to  infer  the  contrary  of  what  has  been  sworn  to,  because  the 
falsity  of  the  evidence  is  to  be  presumed  when  the  character  of  the 
witness  is  disclosed. 

3.  When  a  disreputable  witness  is  called  and  frankly  presented  to 
the  jury  as  such,  the  party  calling  him  represents  him  for  the  occasion 
and  the  purposes  of  the  trial  as  worthy  of  belief.  In  the  search  for 
truth  he  may  have  to  press  the  witness  severely.  But  he  must  not 
thereafter,  when  disappointed  in  the  testimony  given,  attack  the 
credibility  of  the  witness  by  asking  questions  tending  solely  to 
show  him  to  be  unworthy  of  belief,  and  where  the  only  effect  of  an 
affirmative  answer  to  a  question  asked  by  a  party  to  his  own  witness 
for  such  purpose  will  be  to  discredit  the  witness,  the  question  is 
objectionable.  Error  in  this  respect  is  not  cured  by  permitting  a 
witness  to  refuse  to  answer  on  the  ground  that  the  answer  would 
disgrace  him.  Such  ruling  protects  the  witness  but  the  result  is  as 
prejudicial  to  the  rights  of  the  party  as  an  affirmative  answer. 

People  V.  Minsky,  173  App.  Div.  938,  reversed. 

(Aligned  June  5,  1919;  decided  July  15.  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  28,  1916,  which  affirmed  a  judgment  of  the  Court  of 
General  Sesrions  of  the  Peace  in  the  county  of  New 
York  rendered  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Karl  W.  Kirchwey  for  appellant.  Permitting  the 
district  attorney  to  impeach  and  cross-examine  his  own 
witness,  Florence  Horowitz,  was  reversible  error.  {Bray- 
man  V.  Grant,  130  App.  Div.  272;  People  v.  Dixon,  118 
App.  Div.  593;  Lavrrence  v.  Barker,  5  Wend.  301;  Thomp- 
son V.  Blanchard,  4  N.  Y.  303;  BuUard  v.  Pearsall,  53 
N.  Y.  230;  CouUer  v.  A.M.  U.  Express  Co.,  56  N.  Y.  585; 
Sanchez  v.  People,  22  N.  Y.  147;  Morris  v.  Wells,  7  N.  Y. 
Supp.  61;  Tice  v.  DromgooU,  33  Hun,  365;  Sisson  v. 
Cmger,  1  T.  &  C.  564;  Conklan  v.  M.  S.  Ry.  Co.,  40 
Misc.  Rep.  619.)  The  trial  court  erred  in  permitting 
evidence  of  transactions  between  the  witness  Florence 
Horowitz  and  a  person  other  than  the  defendant  to  go 
to  the  jury.  ( Kirby  v.  D.  &  H.  C.  Co.,  20  App .  Div.  473; 
Barr  v.  Sofranski,  130  App.  Div.  783;  Voorhees  v.  linger, 
151  App.  Div.  35;  Hankinson  v.  Vantine,  152  N.  Y.  20; 
Agate  v.  Richards,  5  Bosw.  456;  Fink  v.  Manhattan  R.  R. 
Co.,  15  Daly,  479;  Jackson  v.  King,  5  Cow.  237;  Jackson 
V.  Cody,  9  Cow.  140;  Hatcher  v.  Rocheleau,  18  N.  Y.  86; 
People  V.  Snyder,  41  N.  Y.  397;  People  v.  Smith,  45 
N.  Y.  772;  Hoffman  v.  Met.  Life  Ins.  Co.,  135  App. 
Div.  739;  141  App.  Div.  713;  Douler^.  Prudential  Ins. 
Co.,  143  App.  Div.  537;  Bloomingdale  v.  Keller,  68  Misc. 
Rep.  337;  Matter  of  Kennedy,  82  Misc.  Rep.  214.) 

Edward  Swann,  District  Attorney  {Robert  C.  Taylor  of 
counsel),  for  respondent.  The  claim  that  the  witness 
"  Flo  ''  was  improperly  impeached  by  the  district  attorney 
cannot  be  sustained.  (J^eople  v.  Sherman,  133  N.  Y.  349; 
People  V.  Sexton,  187  N.  Y.  495;  BuUard  v.  Pearsall, 
53  N.  Y.  231;  People  v.  KeUy,  113  N.  Y.  647;  Voll- 
kommer  v.  Cody,  177  N.  Y.  124;  Wigm.  on  Ev.  1030, 
§  1904;  People  v.  De  Martini,  213  N.  Y.  203;  People  v. 
Taylor,  3  N.  Y.  Cr.  Rep.  297;  101  N.  Y.  608;  People  v. 
Laudiero,  192  N.  Y.  304.)  "Flo's"  testimony  as  to 
"  Shuey's "  conduct  was  properly  admitted.  {Dolan 
Case,  186  N.  Y.  4;  Dunbar  Const.  Co.  Case,  215  N.  Y.  416; 
Bruno  Case,  220  N.  Y.  702.) 
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Pound,  J.  Defendant,  Max  Minsky,  also  known  as 
Max  Harris  and  by  the  nickname  Shuey,  was  indicted 
for  murder  in  the  first  degree  with  Moe  Horowitz,  Louis 
Penitsky  and  Terry  Davis  for  the  killing  of  Max  Levine. 
Defendant  was  tried  separately  and  convicted  of  murder 
in  the  second  degree.  The  judgment  of  conviction  was 
imanimously  affirmed  by  the  Appellate  Division  and  the 
only  question  before  us  is  whether  the  trial  court  made 
erroneous  rulings  on  the  admissibility  of  evidence  which 
were  properly  excepted  to  by  the  defendant. 

In  opening  on  behalf  of  the  People,  the  assistant 
district  attorney  candidly  said:  "that  outside  of  the 
doctor  and  the  police  officers  and  those  of  the  district 
attorney's  staff  who  are  going  to  testify  here,  I  do  not 
believe  there  is  a  reputable  witness  in  the  case." 

Levine  was  killed  on  the  12th  day  of  April,  1913,  in 
a  small  three-room  flat  occupied  by  the  co-defendant 
Moe  Horowitz  and  His  wife  Flo  in  the  rear  of  a  building 
at  No.  207  East  Fourteenth  street.  He  was  a  yoimg 
man,  recently  from  Elmira  Reformatory.  The  height 
of  his  offending  seems  to  have  been  that  he  was  ambitious 
to  be  tough  and  a  leader  of  toughs  and  that  he  had  turned 
his  back  on  the  friends  who  had  been  good  to  him  when 
he  came  out  of  jail.  He  came  to  the  flat  on  the  night  of 
the  murder.  The  co-defendant  Penitsky  was  there.  A 
man  named  Perlmutter  who  was  at  the  flat,  hiding  from 
arrest  for  a  shooting  up  in  Harlem,  came  in  next.  Then 
came  this  defendant  with  Horowitz  and  the  co-defendant 
Davis.  Perlmutter  was  the  People's  witness.  He  said 
that  Le\'ine  took  out  a  pistol  and  asked  Jor  some  lead; 
Terry,  Moe  and  defendant  drew  pistols  and  said  they 
had  plenty  of  lead  and  put  up  their  pistols  again ;  Levine 
attempted  to  fix  his  pistol.  The  meaning  of  this  dramatic 
flourish  is  conjectural  but  the  judicious  Perlmutter  says 
he  then  decided  to  leave  the  place.  As  he  was  leaving, 
three  pistol  shots  were  fired.  Levine  was  killed  as  he 
was  fixing  his  pistol  and  they  all  ran  out.     Perlmutter's 
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story  is  obviously  incomplete.  He  says  he  saw  the  three, 
surrounding  Levine,  and  saw  Terry  Davis  put  a  bullet 
into  Levine,  but  he  gives  no  adequate  explanation  for 
the  assault  of  the  three  men  upon  the  dead  man.  One 
Wechsler  was  also  there,  but  Perlmutter  did  not  disclose 
that  fact  at  first. 

The  defendant  made  a  statement  before  the  trial  in 
which  he  denied  all  connection  with  the  crime,  but  he 
admitted  that  he  came  to  the  place  after  the  shooting 
and  talked  with  Flo  Horowitz  and  a  girl  called  Nookie 
who  had  a  dog.  He  said  that  the  killing  of  Levine  was 
not  mentioned  in  the  interview. 

Then  came  Flo  Horowitz  as  a  witness  for  the  People, 
and  she  testified  that  she  saw  a  man  known  to  her  only 
by  the  name  of  Shuey,  who  was  not  the  defendant,  and 
the  girl  Nookie,  on  the  sidewalk  at  the  flat  after  the 
killing  and  that  the  Shuey  she  saw  said  and  did  various 
things  from  which  a  guilty  knowledge  of  the  crime  might 
be  inferred  and  which  tended  to  corroborate  Perlmutter's 
narrative.  The  witness  was  neither  consistent  nor  wholly 
convincing  in  her  denial  that  the  Shuey  she  saw  on  this 
occasion  was  the  defendant.  During  the  course  of  her 
examination  she  said  that  she  knew  only  one  Shuey; 
that  the  Shuey  she  talked  with  was  known  as  Max  Harris 
and  that  she  knew  the  defendant  as  Max  Harris.  She 
said  she  had  never  seen  defendant  before  she  saw  him 
in  the  Tombs  after  his  arrest  and  she  also  said  that  she 
knew  him,  but  not  to  speak  to,  before  she  saw  him  in 
the  Tombs. 

The  trial  court  received  her  evidence  over  defendant's 
objection  and  exception;  submitted  to  the  jury  the  ques- 
tion whether  Perlmutter  was  an  accomplice;  and  finally 
directed  the  jury  to  acquit  if  they  believed  that  the 
Shuey  referred  to  by  her  was  not  the  defendant. 

The  evidence  was  competent  in  view  of  the  statement 
of  the  defendant  that  he  had  talked  with  Flo  Horowitz 
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after  the  killing  and  the  witness's  own  equivocal  denial 
of  the  identity  of  the  defendant  and  the  man  of  the  same 
name  that  she  saw.  Shuey  is  a  common  nickname  among 
these  people,  but  the  case  for  identity  is  much  stronger 
than  mere  identity  of  name,  on  the  one  hand,  against 
positive  denial  of  identity  on  the  other.  The  circum- 
stances were  for  the  jury  to  pass  upon  and  it  was  for 
it  to  say  whether  the  two  Shueys  were  or  were  not 
identical. 

The  witness  was,  however,  a  necessary  and  material 
witness  for  the  People  and  the  defendant  complains  that 
the  assistant  district  attorney  was  allowed  to  impeach 
her.  The  witness  proved  adverse,  if  not  disappointing. 
The  court,  in  the  exercise  of  its  discretion,  properly 
allowed  the  district  attorney  to  cross-examine  her  {People 
V.  Sexton,  187  N.  Y.  495,  509),  athough  it  does  not  appear 
that,  he  was  surprised  by  her  failure  on  the  witness  stand 
positively  to  identify  her  friend  Shuey  as  the  defendant. 
The  testimony  was  adverse  but  perhaps  not  unexpectedly 
.adYer5g:^yThe  district  attorney  put  her  on  the  stand 
as  a  hostile  witness  to  get  what  he  could  from  her.  By 
so  doing  he  did  not  necessarily  present  her  as  a  witness 
of  good  moral  character.  The  law  does  not  limit  a  party 
to  witnesses  of  good  character,  nor  does  it  compel  a 
party  to  conceal  the  bad  record  of  his  witnesses  from 
the  jury,  to  have  it  afterwards  revealed  by  the  opposing 
party  with  telling  effect.  Such  a  rule  would  be  unfair 
alike  to  the  party  calling  the  witness  and  the  jiiry.  Men 
have  been  convicted  of  murder  in  the  first  degree  by  the 
evidence  of  admittedly  dangerous  and  degenerate  wit- 
nesses, law  breakers  and  professional  criminals.  (People 
V.  Becker,  215  N.  Y.  126;  210  N.  Y.  274.)  But  when  a 
/  disreputable  witness  is  called  and  frankly  presaited  to 
/  the  jury  as  such,  the  party  calling  him  represents  him 
for  the  etccasion  and  the  purposes  of  the  trial  as  worthy 
>f  beliefj>  In  the  search  for  truth  he  may  have  to  press 
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imwilling  witness.  But  he  must  not  thereafter  attack 
the  credibility  of  the  witness  by  general  character  evidence 
tendhxg  solely  to  show  him  to  be  imtruthful  and  imworthy 
of  belief.  Where  the  only  effect  of  an  affirmative  answer 
to  a  question  asked  by  a  party  to  his  own  witness  for 
such  purpose  will  be  to  discredit  the  witness,  the  question 
is  objectionable.  {BuUard  v.  PearsaU,  53  N.  Y.  230;, 
Pollock  V.  Pollock,  71  N.  Y.  137,  152.)  In  this  case,  the 
assistant  district  attorney  presented  this  woman  not  as 
a  reputable  witness,  generally  speaking,  but  as  one  whose 
evidence  might  be  believed.  When  he  was  disappointed, 
he  not  only  cross-examined  her  sharply  but  also  asked 
her  if  she  was  not  at  the  time  of  the  killing  a  prostitute; 
soliciting  men  on  the  street;  having  several  venereal 
diseases.  To  those  questions  timely  objection  was  made 
and  overruled  and  exception  taken.  The  court  did  not 
compel  the  witness  to  answer,  and  the  witness  did  not 
answer  because  she  said  the  answers  would  disgrace  her. 

The  court  erroneously  permitted  the  assistant  district 
attorney  to  ask  these  questions,  not  by  way  of  intro- 
ducing a  willing  witness  with  an  unfortunate  past,  but 
for  the  purpose  of  discreditmg  his  own  witness.  The 
error  was  not  cured  by  permittmg  her  to  refuse  to  answer. 
The  questions  were  objectionable  and  the  objection 
should  have  been  sustained.  That  was  the  right  of  the 
defendant.  The  privilege  of  the  witness  is  solely  for  the 
protection  of  the  witness.  It  may  be  claimed  or  waived 
as  the  witness  sees  fit  and  the  party  cannot  complain. 
{Gt.  W.  Turnpike  Co.  v.  LoomiSy  32  N.  Y.  127,  138.)  To 
the  defendant,  the  claim  of  privilege  was  as  prejudicial 
as  an  affirmative  answer  would  have  been. 

The  district  attorney  put  the  witness  on  the  stand 
with  the  power  to  destroy  her  standing  for  veracity 
if  she  spoke  against  him  and  to  present  her  testimony 
as  trustworthy  if  she  spoke  for  him.  A  party  should 
not  be  permitted,  after  having  unsuccessfully  taken  a 
chance  to  secure  favorable  testimony,  to  attack  his  own 
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witness  and  ask  the  jury  to  infer  the  contrary  of  what 
has  been  sworn  to,  because  the  falsity  of  the  evidence  is 
to  be  presumed  from  the  general  character  of  the  witness. 
A  witness  of  bad  character  has  enough  to  fear  from  the 
adverse  party  without  being  intimidated  by  the  party 
calling  him.  The  power  to  coerce  a  witness  may  as  rea- 
sonably be  expected  to  beget  a  lie  as  to  force  the  truth 
from  unwilling  hps. 

The  jury  may  have  been  led  to  infer  that  because  the 
People's  witness  was  a  bad  woman,  she  saw  defendant 
after  Levine  was  killed,  although  she  denied  it.  The 
error,  therefore,  went  to  the  heart  of  the  People's  case. 
The  People  were  not  bound  by  her  denial.  They  could, 
without  impeaching  the  witness,  ask  the  jury  to  infer 
that  she  did  not  tell  the  whole  truth  and  nothing  but  the 
truth.  They  might  have  resorted  to  other  proof  if  other 
proof  was  available. 

The  district  attorney  may  not  now  say  that  he  merely 
sought  to  show  the  character  of  the  witness  as  a  part 
of  her  history.  {People  v.  Taylor,  36  Hun,  639;  101 N.  Y. 
608;  opinion  3  N.  Y.  Crim.  Rep.  297,  299.)  He  said  in 
effect,  and  properly,  when  he  called  the  woman:  "  this 
witness  is  not  reputable,  but  she  will  now  speak  truly;'' 
but  in  the  end  he  shifted  the  emphasis  and  said  in  effect 
**  she  is  depraved  and  unworthy  of  belief,  and  I  now  ask 
you  not  to  beheve  her  but  to  believe  the  contrary  of 
her  positive  assertion."  The  purpose  of  the  evidence  and 
the  order  of  the  proof,  rather  than  the  evidence  itself, 
condemned  it. 

The  judgment  should  be  reversed  and  a  new  trial 
granted. 

HiscocK,  Ch.  J.,  Collin  and  Andrews,  JJ.,  concur; 
CuDDEBACK  and  Cardozo,  JJ.,  vote  to  affirm  under 
section  542  of  the  Code  of  Criminal  Procedure;  McLaugh- 
lin, J.,  not  sitting. 

Judgment  reversed,  etc. 


Bull  v.  Burton.  101 


1919.]  Statement  of  case.  [227  N.  Y.] 


Charles  C.  Bull,  as  Trustee  under  the  Will  of  Wiluam 
V.  Brady,  et  al.,  Appellants,  v,  Frank  V.  Burton  et  al., 
Respondents. 

Real  property  —  specific  performance  —  when  covenants  con- 
stitute incumbrances  making  the  title  unmarketable. 

1.  The  court  should  not  compel  the  specific  performance  of  a 
contract  to  piurchase  real  property  when  the  purchaser  would  be 
subject  to  an  action  at  law  for  damages  if  restrictive  covenants  con- 
stituting incumbrances  on  the  title  should  be  violated. 

2.  A  covenant  in  a  deed  by  which  the  purchaser  and  his  repre- 
sentatives, heirs  and  assigns,  are  prohibited  from  using  specified 
materials  in  erecting  a  building  or  buildings  on  the  real  property 
conveyed,  and  also  prohibiting  the  use  of  the  property  for  specified 
purposes,  does  not  make  the  title  to  such  property  unmarketable  if 
the  purchaser,  his  representatives,  heirs  and  assigns,  cannot  use  such 
materials  in  the  erection  of  a  building  thereon  or  the  property  for 
the  purposes  mentioned  because  of  some  general  statute  or  other 
law  which  is  equally  prohibitive,  where  the  possibiUty  of  a  change 
in  the  statutes  or  ordinances  so  as  to  permit  the  use  of  such  building 
materials  as  are  fairly  comprehended  within  such  enumeration  is 
upon  the  facts  disclosed  too  remote  for  practical  consideration. 

3.  Where  it  appears,  upon  an  examination  of  the  covenants  relating 
to  party  walls  in  an  agreement  between  the  owners  of  adjoining  lots 
in  a  city,  that  the  covenants  are  confined  to  the  wall  in  construction 
at  the  time  the  covenant  was  made  —  there  being  no  express  covenant 
relating  to  rebuilding  or  repairing  such  wall  and  the  right  to  extend 
the  wall  being  confined  to  an  extension  of  the  wall  then  in  course  of 
construction  —  such  covenant  does  not  create  an  incumbrance, 
especially  where,  as  appears  from  the  record  herein,  the  parties 
have  entirely  and  effectually  abandoned  the  right  of  extending 
the  party  wall  being  erected  at  the  time  the  agreement  was 
executed,  each  party  having  built  an  independent  wall  upon  his 
own  lot. 

4.  Where  there  were  three  adjoining  lots,  the  northerly  lot  being 
owned  by  one  person  and  the  southerly  lot  owned  by  another  and 
the  middle  one  owned  by  them  as  tenants  in  common,  and  the  owners 
thereof  entered  into  b,x^  agreement  in  writing,  for  themselves,  their 
respective  heirs  and  assigns,  that  they  would  not  erect  or  use  or  permit 
to  be  erected  or  used  upon  any  of  the  three  lots  any  stable  either 
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publio  or  private,  such  a^eement  creates  a  restrictive  covenant  whioh 
interferes  with  a  right  existing  in  the  owners  of  the  lots  and  con- 
stitutes an  incumbrance. 

BvU  V.  Burton,  177  App.  Div.  824,  aflftrmed. 

(Argued  April  16,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  18,  1917,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  compel  the  specific  per- 
formance of  a  contract  to  convey  real  property.  The 
contract  provides  for  the  delivery  to  the  respondents  of  a 
deed  in  proper  statutory  short  form  conveying  "  the 
fee  simple  of  the  said  premises,  free  of  all  incumbrances." 
The  action  is  defended  because  the  respondents  allege 
that  the  appellants  failed  to  perform  their  contract,  and 
that  there  are  certain  incumbrances  on  said  real  property 
as  will  more  fully  appear  in  the  opinion. 

The  issues  joined  herein  were  tried  before  a  referee  who 
made  a  report  in  favor  of  the  respondents.  On  his 
report  a  judgment  was  entered  from  which  an  appeal 
was  taken  to  the  Appellate  Division  of  the  Supreme 
Court  where  the  judgment  so  entered  was  unanimously 
affirmed.  {Bull  v.  Burton^  177  App.  Div.  824.)  It  is 
from  that  judgment  of  the  Appellate  Division  that  the 
appeal  is  taken  to  this  court.  Other  facts  appear  in  the 
opinion. 

Spotswood  D.  Bowers  for  appellants.  The  covenant 
against  carrying  on  certain  trades  upon  the  locus  in  quo 
does  not  render  the  title  unmarketable.  {Kom  v. 
Campbelly  192  N.  Y.  490;  E.  L.  Assur.  Society  v.  Brennan, 
148  N.  Y.  661;  Gebhard  v.  Addison,  87  App.  Div.  375; 
Patterson  v.  Johnson,  168  N.  Y.  Supp.  163;  Dime  Savings 
Bank  v.  Butler,  96  Misc.  Rep.  87;  Scott  v.  McMillan, 
76  N.  Y.  141;  Schwartz  v.  Cahill,  220  N.  Y.  174;  Smith 
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V.  ComeUy  111  N.  Y.  558-;  Eq.  L.  Assur.  Society  v.  Bostwick, 
100  N.  Y.  629;  Halstead  v.  Atterbury,  105  App.  Div. 
532.)  The  party  wall  agreement  did  not  render  the  title 
unmarketable.  {Wilmurt  v.  McGrane,  16  App.  Div.  412; 
Ennis  y.  Brown,  1  App.  Div.  22;  Harsha  v.  Reed,  45 
N.  Y.  415;  Cole  v.  Hughes,  54  N.  Y.  444;  Scott  v. 
McMillan,  76  N.  Y.  141;  Hempstead  v.  Lawrence,  122 
N.  Y.  Supp.  1040;  Morse  v.  Press  Pvblishing  Co.,  71 
App.  Div.  351;  Stale  v.  Slew,  63  W.  Va.  254;  Narthr 
western  Traveling  Men's  Assn.  v.  Crawford,  126  111.  App. 
468;  Negus  v.  5ecA:er,  143  N.  Y.  303.)  The  covenants 
complained  of  do  not  render  the  property  unmarketable 
because  they  in  no  way  diminish  the  value  of  the  property. 
(Forster  v.  Scott,  136  N.  Y.  577;  Huyck  v.  Andrews,  113 
N.  Y.  81;  Clement  v.  Burtis,  121  N.  Y.  708;  Riggs  v. 
PwrceH,  66  N.  Y.  193;  Gebhard  v.  Addison,  87  App. 
Div.  380;  Ray  v.  ilda?ns,  44  App.  Div.  173;  Wetmore  v. 
Bruce,  118  N.  Y.  319.) 

Edward  E.  Sjrrague  for  respondents.  The  restrictive 
covenants  render  the  title  unmarketable.  {Dielerlin  v. 
Miller,  114  App.  Div.  40;  Heim  v.  Schworer,  155  App. 
Div.  295;  187  N.  Y.  543;  iJay  y.  Adams,  44  App.  Div. 
173;  Goodrich  v.  Pto«,  144  App.  Div.  771;  Van  Schaick 
V.  LfCse,  31  Misc.  Rep.  610;  Kountze  v.  Helmuth,  67 
Him,  343;  Raynor  v.  Lyon,  46  Hun,  227;  Reynolds  v. 
Cleary,  61  Hun,  590.)  There  is  no  force  in  the  appellant's 
contention  that  the  covenants  are  not  an  incumbrance 
because  Wendel  was  not  shown  to  have  owned  any  other 
land  at  the  time  he  imposed  them.  (Daley  v.  Brown, 
167  N.  Y.  381;  Oliphant  v.  Bums,  146  N.  Y.  218;  Post 
V.  Man.  Ry.  Co.,  125  N.  Y.  697;  GrunblaU  v.  Hermann, 
144  N.  Y.  13;  T.  G.  &  T.  Co.  v.  Fallm,  101  App.  Div. 
189.)  The  party  wall  agreement  renders  the  title  unmar- 
ketable. (Hayden  v.  Pinchot,  172  App.  Div.  102;  Sebald 
V.  MulhoUand,  155  N.  Y.  455;  Crawford  v.  Krollpfeiffer, 
195  N.  Y.  185.) 
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Chase,  J.  On  December  27,  1911,  the  appellants 
entered  into  a  contract  with  the  respondents  to  sell  to 
them  certain  real  property  in  the  city  of  New  York 
known  as  No.  448  Fifth  avenue.  It  now  appears  that 
one  of  the  appellants'  predecessors  in  title  on  July  8, 
1859,  conveyed  a  lot  on  Fifth  avenue,  including  the  real 
property  in  question,  to  another  of  appellants'  predecessors 
in  title,  and  included  in  the  deed  there  is  a  covenant  as 
follows: 

"  And  the  said  party  of  the  second  part  (the  grantee) 
for  himself,  his  heirs  and  assigns,  doth  hereby  covenant 
to  and  with  the  said  John  D.  Wendel  (the  grantor), 
his  heirs,  executors  and  administrators,  that  neither  the 
said  party  of  the  second  part  nor  his  heirs  or  assigns  shall 
or  will  at  any  time  hereafter  erect  any  buildings  within 
forty  feet  of  the  front  of  said  lots  except  of  brick  or  stone 
with  roofs  of  slate  or  metal  and  will  "not  erect  or  permit 
upon  any  part  of  the  said  lots  any  slaughter  house, 
smith  shop,  forge,  furnace,  steam  engine,  brass  foundry, 
nail  or  other  iron  factory,  or  any  manufactory  of  gun 
powder,  glue,  varnish,  vitriol,  ink  or  turpentine,  or  for 
the  tanning,  dressing  or  preparing  skins,  hides  or  leather, 
or  any  brewery,  distillery,  or  any  other  noxious  or 
dangerous  trade  or  business." 

The  lot  so  conveyed  in  1859  was  prior  to  February  22, 
1864,  divided  into  three  lots  of  which  the  lot  now  in 
question  is  one.  On  that  day  one  Babcock  owned  the 
northerly  one  of  said  three  lots  and  one  Brady  the 
southerly  one  of  said  three  lots,  being  the  lot  in  question, 
and  Babcock  and  Brady  owned  the  middle  one  of  said 
lots  as  tenants  in  common.  On  February  27,  1864,  said 
Brady  and  Babcock  entered  into  an  agreement  in  writing, 
which,  among  other  things,  contains  the  following 
provisions : 

''  Second.  It  is  further  covenanted,  declared  and 
agreed  that  all  the  lots  of  ground  hereinbefore  described 
(the  three  lots  into  which  the  lot  conveyed  in  1859  was 
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divided)  are  already  subject  to  the  covenant  against 
nuisances  and  regulating  the  character  of  improve- 
ments to  be  made  thereon,  contained  in  a  deed  of  convey- 
ance from  John  D.  Wendel  and  wife  to  Henry  A. 
Hurlbut  (the  deed  of  1869  hereinbefore  mentioned), 
recorded  in  the  office  of  the  Register  of  the  city  of  New 
York  and  coimty  of  New  York,  in  Liber  791  of  Con- 
veyances, at  page  301. 

"  And  it  is  further  covenanted,  declared  and  agreed, 
that  neither  of  the  parties  to  these  presents,  or  his  or 
their  heirs  or  assigns,  shall  or  will  at  any  time  hereafter 
erect  or  use,  or  permit  to  be  erected  or  used  upon  any  of 
the  said  lots  of  ground  hereinbefore  described,  any 
stable  either  pubUc  or  private. 

"  Third.  And  whereas,  the  parties  to  these  presents 
are  now  erecting  a  wall  which  will  stand  half  its  width 
on  the  northerly  margin  of  the  lot  thirdly  above  described, 
and  the  other  half  of  the  southerly  margin  of  the  lot 
secondly  above  described,  and  also  another  wall  which 
will  staad  half  of  its  width  on  the  northerly  margin  of  the 
lot  secondly  above  described,  and  the  other  half  upon  the 
southerly  margin  of  the  lot  first  above  described,  which 
walls  are  intended  to  be  about  seventy-two  feet  in  depth 
from  the  front  to  rear,  and  to  be  erected  in  all  respects 
according  to  the  plans  already  prepared  by  Griffith 
Thomas,  architect.  Now  it  is  further  mutually  declared 
and  agreed  that  each  of  said  walls  shall  be  and  remain  a 
party  wall  for  the  joint  and  equal  use  of  the  owners 
from  time  to  time  of  the  respective  lots  on  which  such  wall 
shall  stand;  also  that  the  owner  from  time  to  time  of 
either  portion  of  either  of  said  walls  desiring  to  add 
to  his  building  may  for  that  purpose  and  at  his  own 
expense,  extend  such  wall  higher  or  to  a  greater  depth 
from  the  street,  making  such  extension  in  substantial 
manner  and  at  least  sixteen  inches  in  thickness,  provided 
that  if  the  owner  of  the  other  or  adjoining,  house  shall  at 
any  time  thereafter  use  such  extended  wall,  he  shall  then 
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pay  for  one-half  of  so  much  as  he  shall  so  use,  and  the 
amount  to  be  paid  by  him  shall  be  the  price  or  value  at 
that  time  of  one-half  of  the  materials  contained  in  the 
portion  of  the  wall  so  used,  and  of  the  labor  of  laying  them 
there,  and  such  extended  wall  may  be  further  extended 
by  either  party  in  like  manner  and  with  like  mutual 
rights  in  respect  to  the  same ;  and  it  is  also  further  under- 
stood and  agreed  that  whenever  the  half  wall  that  stands 
on  the  southerly  margin  of  the  lot  first  hereinabove 
described  shall  be  used  or  sold,  the  cost  or  value  thereof 
shall  belong  and  be  paid  to  the  parties  aforesaid  equally. 

^^  Lastly,  it  is  further  covenanted,  declared  and  agreed 
that  all  the  covenants  herein  contained  or  referred  to 
shall  be  construed  to  run  with  the  said  land  and  every 
part  of  it,  and  to  bind,  and  also  enure  to  the  benefit  of 
the  heirs  and  assigns  of  said  respective  parties." 

The  question  involved  on  this  appeal  is  whether  on  the 
record  before  us  the  restrictions,  agreements,  regulations 
and  covenants  hereinbefore  mentioned  or  any  of  them 
constitute  an  incumbrance  of  the  real  property  described 
in  the  contract  which  justify  the  refusal  of  the  respondents 
to  carry  out  their  contract  to  purchase  the  same. 

A  covenant  in  a  deed  by  which  the  grantor,  his  repre- 
sentative, heirs  and  assigns,  are  prohibited  from  using 
specified  materials  in  erected  a  building  or  buildings  on 
the  real  property  conveyed,  and  also  prohibiting  the 
use  of  the  property  for  specified  purposes  does  not  make 
the  title  to  such  property  unmarketable  if  the  grantor, 
his  representative,  heirs  and  assigns,  cannot  use  such 
materials  in  the  erection  of  a  building  thereon  or  the 
property  for  the  purposes  mentioned  because  of  some 
general  statute  or  other  law  which  is  equally  prohibitive. 
The  covenant  in  the  deed  of  1859,  so  far  as  it  relates 
to  the  materials  that  shall  be  used  in  the  erection  of  a 
building  within  forty  feet  of  the  front  of  said  lot,  does  not 
make  the  title  to  the  lands  in  question  munarketable 
because    the    prohibiti(>n    does    not    exceed    reasonable 
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prohibitions  by  statute  or  ordinance.  The  possibility 
of  a  change  in  the  statutes  or  ordinances  so  as  to  permit 
the  use  of  building  materials  other  than  brick,  stone, 
slate  or  metal  and  other  materials  fairly  comprehended 
within  such  enumeration  is  upon  the  facts  disclosed  too 
remote  for  practical  consideration. 

An  examination  of  the  covenants  in  the  agreement  of 
1864,  so  far  as  they  relate  to  party  walls,  shows  that  they 
are  confied  to  the  wall  in  course  of  construction  at  the  time 
the  covenant  was  made.  {Devyr  v.  Schaefery  55  N.  Y. 
446.)  There  is  no  express  covenant  in  it  relating  to 
rebuilding  or  repairing  such  wall.  The  right  to  extend 
the  wall  is  confined  to  an  extension  of  the  waU  then  in 
course  of  construction. 

It  is  held  in  this  state  that  a  covenant  relating  to  an 
existing  party  wall  is  not  an  incumbrance  upon  the 
property.  {Hendricks  v.  Stark,  37  N.  Y.  106,  111.)  The 
court  in  that  case  say:  "  It  is  true  that  the  erection  of  a 
party  wall  creates  a  commimity  of  interest  between 
the  neighboring  proprietors,  but  there  is  no  just  sense  in 
which  the  reciprocal  easement  for  its  preservation  can 
be  deemed  a  legal  incumbrance  upon  the  property. 
The  benefit  thus  secured  to  each  is  not  converted  into  a 
burden  by  the  mere  fact  that  it  is  mutual  and  not 
exclusive." 

When  the  state  of  things  which  results  in  a  contract  for 
a  particular  party  wall  ceases  and  the  right  to  continue 
an  obligation  for  a  party  wall  as  between  the  owners  of 
the  adjoining  property  is  not  provided  for  by  contract 
the  easements  terminate.  {Partridge  v.  Gilbert^  15 
N.  Y.  601;  HearU  v.  Kruger,  121  N.  Y.  386.) 

It  is  not  contended  by  the  respondents  in  this  case 
that  the  existing  party  wall  is  an  incumbrance  to  the 
real  property  in  controversy.  They  say  in  their  brief, 
referring  to  the  trial  of  the  action  and  the  findings  made 
by  the  referee,  "  No  objection  was  made  to  the  existence 
of  the  party  wall  nor  have  we  at  any  time  urged  that 
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the  agreement  so  far  as  it  rekUes  to  the  existing  waU  is 
objectionable/' 

They  insist  that  the  covenants  for  an  extension  and  for 
a  contribution  to  the  expense  of  an  extension  run  with 
the  land  and  that  because  such  covenants  run  with  the 
land  they  are  an  incumbrance. 

It  appears  from  the  record  that  the  grantors  of  the 
respective  parties  to  the  agreement  have  each  voluntarily 
erected  a  wall  from  about  the  end  of  the  wall  referred 
to  in  the  agreement  to  the  end  of  the  lots  respectively. 
Said  walls  are  erected  on  either  side  of  the  botmdary  line 
and  each  is  independent  of  the  other,  and  they  severally 
constitute  the  side  wall  of  a  building  erected  on  the  rear 
of  the  lots  respectively.  So  far  as  appears  from  the  record, 
therefore,  the  parties  hereto  have  wholly,  entirely  and 
effectually  abandoned  the  right  of  extending  further  into 
the  lots  the  party  wall  which  was  being  erected  at  the 
time  when  the  agreement  of  1864  was  executed.  Each 
party  has  built  upon  his  lot,  using  such  independent  wall 
owned  by  him  in  severalty.  (Duncan  v.  Rodeekery  90 
Wis.  1.)  The  wall  and  building  on  the  property  adjoin- 
ing the  lands  in  question  were  so  erected  prior  to  the 
agreement  on  which  this  action  was  brought,  but  the  w^all 
and  building  on  the  lot  in  question  were  built  subsequent 
to  the  commencement  of  this  action  and  before  the  trial 
thereof. 

The  right  by  covenant  to  extend  the  party  wall  higher 
than  contemplated  when  the  same  was  being  erected  and 
at  the  time  the  covenant  was  made  did  not  add  to  the 
right  that  existed  in  connection  with  the  maintenance  of 
the  party  wall  itself. 

The  parties  interested  in  a  wall  so  maintained  imless 
restricted  in  its  use  can  extend  the  same  higher  so  long  as 
the  rights  of  the  other  in  the  party  wall  are  not  affected 
or  endangered.     (Brooks  v.  Curtis^  50  N.  Y.  639.) 

We  do  not  for  the  reasons  stated  in  the  cases  in  this 
court  hereinafter  mentioned  think  that  the  covenant  to 
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pay  for  one-half  of  the  expense  of  increasing  the  height 
of  the  party  wall  as  provided  by  the  covenant,  as  an 
adjoining  owner  might  use  thereof,  creates  an  incumbrance 
in  this  case.  Whether  such  a  contract  is  an  incumbrance 
has  been  many  times  considered  by  this  court  and  it  is 
not  necessary  to  restate  the  principles  upon  which  the 
decisions  have  been  placed.  The  respondents  rely  upon 
the  decision  of  this  court  in  Molt  v.  Oppenheimer  (135 
N.  Y.  312).  The  decisions  of  this  court  sustaining  the 
position  of  the  appellants  are  Cole  v.  Hitghes  (54  N.  Y. 
444);  Scott  v.  McMillan  (76  N.  Y.  141);  Hart  v.  Lyon 
(90  N.  Y.  663) ;  Brooks  v.  Curtis  (50  N.  Y.  639) ;  Negus  v. 
Becker  (143  N.  Y.  303);  Sebald  v.  Mvlholland  (155  N.  Y. 
455);  Crawford  v.  Krollpfeiffer  (195  N.  Y.  185).  In  the 
last  two  cases  mentioned  the  distinction  between  the 
Mott  V.  Oppenheimer  case,  in  which  the  covenant  was 
held  to  run  with  the  land  and  constitute  an  incumbrance, 
and  the  cases  similar  in  principle  to  the  one  now  before 
us,  was  pointed  out. 

Restrictive  covenants  generally  are  broadly  divided 
into  three  classes  as  stated  by  this  court  in  Kom  v. 
Campbell  (192  N.  Y.  490).  The  covenants  in  the  deed 
of  1859  come  within  the  second  class  mentioned  by  the 
coiuii  in  that  case.  Its  recognition  in  the  agreement 
of  1864  of  the  covenants  in  the  deed  of  1859  did  not 
enlarge  the  scope  of  the  covenants.  {Kom  v.  Campbell, 
supra.)  If  Wendel,  the  grantor,  was  not  the  owner  of 
other  contiguous  or  neighboring  lands  which  he  retained 
and  for  the  benefit  and  protection  of  which  the  restrictive 
covenants  were  inserted,  there  is  no  one  so  far  as  appears 
from  the  record  to  enforce  compliance  with  such  covenants. 
It  is  asserted  that  Wendel  at  the  time  of  the  execution 
and  deUvery  of  the  deed  of  1859  was  the  owner  of  other 
contiguous  real  property  for  the  benefit  of  which  the 
covenants  were  made.  At  the  trial  it  seems  to  have  been 
assumed  without  formal  proof  that  Wendel  owned  other 
lands  contiguous  to  lands  in  controversy  at  the  time  of  the 
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delivery  of  the  deed.  The  respondents  offer  to  show  such 
title  in  this  court.  Evidence  in  this  court  to  sustain  the 
judgment  can  only  be  supplied  on  appeal  when  the 
matter  is  of  record  and  cannot  be  answered  or  changed. 
( People  V.  Flack,  216  N.  Y.  123, 129.)  Evidence  of  the  title 
of  Wendel  to  other  lands  cannot  be  shown  in  this  court 
because  it  could  result  in  a  controversy  and  not  the  mere 
supplying  of  an  omission.  We  think,  however,  that  it 
was  assumed  in  this  case,  not  only  during  the  trial  but 
at  all  times  prior  to  the  appeal  to  this  court  that  Wendel 
was  the  owner  of  contiguous  property  for  the  benefit  of 
which  the  restrictive  covenants  were  inserted  m  the 
deed. 

There  is  a  restrictive  covenant  in  the  agreement  between 
Babcock  and  Brady  in  1864  relating  to  the  erection  of  a 
stable,  either  public  or  private,  which  clearly  inured  to 
the  benefit  of  the  lot.  Even  if  we  assume,  therefore, 
that  Wendel  owned  no  other  lands  contiguous  to  those 
in  question,  the  judgment  would  have  to  be  sustained 
because  of  the  covenant  in  regard  to  a  stable.  All  of  the 
facts  relating  to  this  covenant  are  included  in  the  findings 
and  the  conclusion  to  be  reached  therefrom  is  before,  this 
court  for  consideration. 

The  owner  of  real  property  is  entitled  as  of  right  to  the 
free  use  of  the  same.  If  he  is  unable  to  maintain  a  stable 
thereon,  or  maintain  or  permit  to  be  maintained  certain 
specified  businesses,  or  any  noxious  or  dangerous  trade 
or  business,  he  does  not  have  complete  dominion  over  his 
real  property.  His  use  thereof  in  that  case  is  a  restricted 
use.  If  an  owner  should  in  the  language  of  the  learned 
referee  before  whom  this  case  was  tried  be  '*  foolish  enough 
to  seek  to  violate  ''  the  covenants  and  attempt  to  use  his 
lands  for  a  stable,  or  for  one  of  the  businesses  prohibited, 
he  would  subject  himself  to  litigation  and  damages.  An 
owner's  use  of  his  property  in  that  case  is  restricted 
and  circumscribed  and  his  dominion  thereof  is  not  com- 
plete.   The  covenant  in  the  deed  of  1859  runs  with  the 
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land,  and  if  it  a£Fects  the  land  either  in  itself  or  in  its 
value  or  in  the  way  in  which  it  can  be  enjoyed,  it  is  an 
incumbrance. 

The  restrictive  covenants  in  this  case  are  more  than 
covenants  not  to  erect  upon  the  premises  any  building  or 
carry  on  any  business  "  which  shall  or  may  cause  or 
become  a  nuisance  to  others  owning  lands  contiguous 
thereto."  Such  a  covenant  does  not  create  a  defect  in  the 
title.  It  binds  the  owner  no  further  than  he  would  be 
bound  by  law  in  the  absence  of  a  covenant.  (Clement 
V.  Burtis,  121  N.  Y.  708.)  A  restrictive  covenant  in  a 
deed  should  be  construed  strictly  (Duryea  v.  Mayor,  etc., 
of  N.  y.,  62  N.  Y.  592;  Kitchen  v.  Brown,  180  N.  Y.  414), 
but  according  to  the  intent  of  the  parties  to  the  deed. 
(Munro  v.  Syracuse,  L.  S.  &  N.  R.  R.  Co.,  200  N.  Y.  224.) 
The  covenant  under  consideration  if  enforced  will  inter- 
fere with  a  right  existing  in  the  owner  of  the  land.  Any 
right  esisting  in  another  to  use  the  land,  or  whereby  the 
use  by  the  owner  is  restricted,  is  an  incumbrance  within 
the  legal  meaning  of  the  term.  {Wetmore  v.  Bruce, 
118  N.  Y.  319;  Forster  v.  Scott,  136  N.  Y.  577.)  It  affects 
and  interferes  with  legitimate  business,  and  business 
termed  noxious  and  dangerous,  although  not  per  se  a 
nuisance,  and  such  interference  constitutes  an  incum- 
brance. {Dieterlen  v.  Miller,  114  App.  Div.  40;  Heim 
V.  Schwoerer,  115  App.  Div.  295  [decision  based  on 
authority  of  Dieterlin  v.  Miller,  supra];  affd.,  187  N.  Y. 
543.) 

Courts  have  recognized  a  distinction  between  an  action 
to  compel  specific  performance  of  a  contract  between 
parties  for  the  purchase  and  sale  of  real  property  and  a  bid 
at  a  judicial  sale.  Where  property  is  offered  for  sale 
under  a  judgment  or  order  of  the  coiui;  and  a  person 
becomes  a  purchaser  at  such  sale,  the  courts  in  certain 
cases  have  directed  the  completion  of  the  purchase 
although  defects  are  alleged  in  the  title  of  the  property 
that  are  of  remote  possibiUty  and  in  any  event  no*, 
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affecting  the  market  value  of  the  property  sold.    (Riggs 
V.  PuTsell,  66  N.  Y.  193;  Wetmore  v.  Bruce,  supra.) 

An  order  enjoining  parties  affected  by  a  restrictive 

covenant  has  in  special  cases  been  withheld  where  it 

uitable  to  ao  use  the  processes  of  the  court, 

in  cases  where  an  action  for  damages  would 

(Trustees  of  Columbia  College  v.  Thacher, 

) 

,  a  person  enters  into  a  contract  for  the 

real  property  he  cannot  be  required   to 

>urcha8e  if  its  use  is  substantially  restricted 

restriction  in  the  ordinary  market  would  not 

ice  to   be  paid   therefor.    The  following 

Clure  V.  Leaya-aft  (183  N.  Y.  36);  Batchelor 

N.  Y.  243) ;  Jackson  v.  Stevenson  (156  Mass. 

Fung  (79  App.  Div.  1);  Deeves  v.  Constable 

vo.  ^pt,..^iv.352);Sc/iwar2v.  i>uAn«(118App.Div.  105); 

Sckefer  v.  Ball  (120  App.  Div.  880;  affd.,  192  N.  Y.  589) 

and  others  which  it  is  claimed  hold  in  effect  that  the 

restrictive    covenants    in   a  deed    should    be    generally 

ignored  if  the  locus  in  quo  has  changed  from  a  residential 

to  a  business  district,  do  not  so  hold. 

They  do  hold  that  a  court  of  equity  should  not  do 
inequity,  and  that  if  the  granting  of  an  injunction  to 
enforce  restrictive  covenants  will  result  in  inequity  it 
will  be  denied,  and  leave  the  plaintiff  to  his  remedy  at 
law.  Th;it  is  the  rule  fully  established  by  Trustees  of 
Columbia  College  v.  Thacher  (nupra).  The  court  speaking 
by  Judge  Danforth,  referring  to  a  court  of  equity,  say, 
"  It  gives  or  withholds  such  decree  according  to  its 
discretion  in  view  of  the  circumstances  of  the  ease  and 
the  plaintiffs'  prayer  for  relief  is  not  answered,  where, 
under  those  circumstances,  the  relief  he  seeks  would  be 
inequitable."     (p.  317.) 

The  court  further  say:  "  In  the  case  before  us  the 
plaintiffs  rely  upon  no  circumstance  of  equity  but  put 
their  claim  to  relief  upon  the  covenant  and  the  violation 
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of  its  conditions  by  the  defendant.  They  have  established, 
hy  their  complaint  and  proof,  a  clear  legal  cause  of  action. 
If  damages  have  been  sustained,  they  must,  in  any  proper 
action,  he  allowed.  But  on  the  other  hand  the  defendant 
has  exhibited  such  change  in  the  condition  of  the  adjacent 
property  and  its  character  for  use  as  leaves  no  ground  for 
equitable  interference,  if  the  discretion  of  the  court  is  to 
be  governed  by  the  principles  I  have  stated,  or  the  cases 
which  those  principles  have  controlled."     (p.  319.) 

The  McClure  case  was  an  action  to  restrain  the  defend- 
ant from  erecting  an  apartment  house  in  alleged  violation 
of  a  restrictive  covenant.  The  Special  Term  dismissed 
the  complaint.  The  judgment  of  the  Special  Term 
was  reversed  in  the  Appellate  Division.  This  court 
modified  the  judgment  of  the  Special  Term  so  as  "  to 
declare  that  it  is  without  prejudice  to  an  action  at  law," 
and  as  thus  modified  afiirmed  it. 

The  Baichelor  case  was  brought  to  enforce  a  restrictive 
covenant.  After  the  making  of  the  covenant  the  buildings 
in  the  neighborhood  were  entirely  changed  in  character 
and  the  court  held  that  the  covenant  should  not  be 
enforced  in  equity  but  that  the  plaintiff  should  be  remitted 
to  an  action  at  law  for  her  damages. 

The  Jackson  case  was  a  bill  in  equity  brought  to  enforce 
the  restrictions  in  a  deed  but  on  account  of  changed  cir- 
cumstances the  court  refused  to  grant  the  injimction 
but  the  bill  was  retained  for  the  purpose  of  assessing  the 
plaintiff's  damages  as  in  an  action  at  law. 

In  the  Beeves  case  it  is  held  that  the  easement  therein 
mentioned  had  been  extinguished. 

The  Roth,  Schwarz  and  Schefer  cases  were  each  to 
obtain  injimctive  relief  against  restrictive  covenants 
and  the  rule  stated  in  the  Columbia  College  case  was 
restated  and  enforced. 

The  court  should  not  compel  the  specific  performance 
of  a  contract  to  purchase  real  property  when  the  purchaser 
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would  be  subject  to  an  action  at  law  for  damages  if 
restrictive  covenants  constituting  incumbrances  on  the 
title  should  be  violated. 

The  judgment  of  the  Appellate  Division  should  be 
aflfirmed,  with  costs. 

McLaughlin,  J.  (dissenting).  On  December  27,  1911, 
the  parties  entered  into  a  contract  by  which  the  plain- 
tiffs agreed  to  sell,  and  defendants  to  purchase,  a  lot  on 
the  westerly  side  of  Fifth  avenue  in  the  city  of  New 
York,  between  Thirty-ninth  and  Fortieth  streets,  known  as 
No.  448.  The  lot  has  a  frontage  of  33  feet  on  the  avenue 
and  is  110  feet  deep.  The  contract  price  was  $650,000, 
of  which  $25,000  was  paid  at  the  time  the  contract  was 
signed.  On  the  day  fixed  for  passing  title,  defendants 
refused  to  complete  the  purchase,  on  the  ground  that  the 
title  tendered  was  unmarketable,  in  that  it  was  incumbered 
by  certain  restrictive  covenants  not  mentioned  in  the 
contract.  This  action  was  then  brought  to  compel  them 
to  specifically  perform.  The  issues  raised  by  the  pleadings 
were  sent  to  a  referee  to  hear  and  determine.  He  made  a 
report  in  favor  of  defendants,  upon  which  judgment  was 
entered,  which  was  unanimously  affirmed  by  the  Appellate 
Division.    Plaintiffs  appeal  to-  this  court. 

The  referee  found,  as  a  fact,  that  plaintiffs*  title  was 
derived  from  one  John  D.  Wendel,  through  a  deed  of 
conveyance  bearing  date  the  13th  of  September,  1859; 
that  this  conveyance  contained  the  following  covenant 
on  the  part  of  the  grantee:  "  And  the  said  party  of  the 
second  part,  for  himself,  his  heirs  and  assigns,  doth 
hereby  covenant  to  and  with  the  said  John  D.  Wendel, 
his  heirs,  executors  and  administrators,  that  neither  the 
said  party  of  the  second  part  nor  his  heirs  or  assigns  shall 
or  will,  at  any  time  hereafter,  erect  any  buildings  within 
forty  feet  of  the  front  of  said  lots,  except  of  brick  or  stone, 
with  roofs  of  slate  or  metal,  and  will  not  erect  or  permit 
upon  any  part  of  said  lots  any  slaughter  house,  smith 
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shop,  forge  furnace,  steam  engine,  brass  foundry,  nail  or 
other  iron  foundry,  or  any  manufactory  of  gun  powder, 
glue,  varnish,  vitriol,  ink  or  turpentine,  or  for  the  tanning, 
dressing  or  preparing  skins,  hides  or  leather,  or  any 
brewery,  distillery  or  any  other  noxious  or  dangerous 
trade  or  business; "  that  on  the  27th  of  February,  1864, 
title  to  the  lands  vested  in  one  Brady,  who  was  also  at 
that  time  the  owner  of  an  imdivided  half  of  the  lot  of 
land  next  adjoining  on  the  north  fronting  32  feet  9  inches 
on  Fifth  avenue;  that  on  that  day  Brady  entered  into  an 
agreement  with  one  Babcock,  who  at  that  time  was  the 
owner  of  the  remaining  imdivided  half  of  the  last-men- 
tioned lot  and  was  also  the  owner  of  the  next  adjoining 
lot  fronting  33  feet  on  Fifth  avenue;  that  this  agreement 
contained  the  following  provision:  "It  is  further 
covenanted,  declared  and  agreed  that  all  the  lots  of 
ground  hereinbefore  described  are  already  subject  to  the 
covenant  against  nuisances  and  regulating  the  character 
of  improvements  to  be  made  thereon  contained  in  a 
deed  of  conveyance  from  John  D.  Wendel  and  wife  to 
Henry  A.  Hurlbut  *  *  *.  And  it  is  further 
covenanted,  declared  and  agreed  that  neither  of  the 
parties  to  these  presents  or  his  or  their  heirs  or  assigns 
shall  or  will,  at  any  time  hereafter,  erect  or  use,  or  permit 
to  be  erected  or  used  upon  any  of  the  said  lots  of  ground 
hereinbefore  described,  any  stable  either  public  or 
private."  Then  followed  provisions  as  to  a  party  wall, 
its  construction  and  use,  which  it  seems  to  me  imnecessary 
here  to  consider. 

The  referee  also  found  as  a  fact  that  at  the  time  of 
the  conveyance  from  Wendel  to  Hurlbut,  in  1859,  and 
the  agreement  between  Brady  and  Babcock,  in  1864, 
Fifth  avenue  in  the  city  of  New  York,  from  Twenty- 
third  to  Forty-fourth  streets,  was  used  and  occupied  as 
a  residential  district  and  the  most  valuable  use  to  which 
the  land  on  said  avenue  could  be  devoted  during  said 
period  was  for  residences;  that  beginning  with  the  year 
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1903  the  character  and  use  of  the  buildings  on  Fifth 
avenue  between  the  streets  named  commenced  to  change, 
the  residential  buildings  being  altered  for  business  use, 
or  being  torn  down  and  new  buildings  erected,  suitable 
for  business,  in  place  thereof;  that  such  changes  con- 
tinued until  the  year  1911,  at  which  time,  and  at  the 
time  of  the  trial  of  the  action,  the  character  of  the 
improvements  on  the  entire  avenue  between  said  streets 
had  undergone  a  complete  change  and  the  only  profitable 
use  that  could  be  made  of  the  land  fronting  on  the 
avenue  was  for  business  purposes;  that  the  value  of  the 
land  had  greatly  increased  since  the  conveyance  by 
Wendel  and  the  agreement  between  Brady  and  Babcock, 
which  increase  was^due  to  the  change  in  the  character 
of  the  buildings  and  the  use  to  which  the  same  were 
put ;  that  the  existence  of  the  party  wall  was  not  a  burden 
upon  the  land,  no  matter  what  might  be  the  character 
of  the  improvements  erected,  but  on  the  contrary  could 
be  used  advantageously  as  part  of  the  side  wall  of  any 
structure  that  might  be  erected  thereon;  that  it  did  not 
diminish  the  market  value  of  the  land;  and  so  much 
of  the  covenant  contained  in  the  deed  from  Wendel  as 
provided  against  the  erection  of  a  slaughter  house,  smith 
shop,  fiUTiace,  etc.,  did  not  diminish  the  respective 
market  value  of  the  land  iu  question  because  it  was  far 
too  valuable  from  an  economic  point  of  view  to  be 
devoted  to  any  such  use  and  because  of  such  value  no 
person  would  be  likely  to  devote  the  premises  to  any 
of  the  uses  forbidden.  Nor  did  the  agreement  between 
Brady  and  Babcock  as  to  the  erection  of  a  stable 
diminish,  in  any  respect,  the  market  value  for  a  similar 
reason. 

As  conclusions  of  law  he  found  that  none  of  the  cove- 
nants in  the  deed  from  Wendel  to  Hurlbut,  or  the  agree- 
ment between  Brady  and  Babcock,  were  incumbrances 
upon  the  land  or  constituted  a  valid  objection  to  the 
title  tendered,  except  the  one  in  the  deed  from  Wendel 
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to  Hurlbut  by  which  the  grantee  agreed  not  to  erect 
or  permit  upon  the  lots  any  slaughter  house,  smith  shop, 
forge,  furnace,  etc.,  and  as  to  that  he  found  such  covenant 
did  constitute  an  incumbrance  and  was  a  valid  objection 
to  the  title. 

In  view  of  the  imanimous  affirmance  by  the  Appellate 
Division  of  these  findings  and  conclusions  of  law,  the 
question  is  squarely  presented  whether  the  covenant  in 
the  deed  from  Wendel  to  Hurlbut  in  1859,  not  to  erect 
or  permit  to  be  erected  on  the  lot  in  question  any 
slaughter  house,  etc.,  constituted  a  valid  objection  to 
the  title  and  justified  the  defendants  in  rejecting  it. 

I  am  of  the  opinion  it  did  not.  There  is  not  a  particle 
of  proof  in  the  record,  as  I  read  it,  nor  was  it  assumed  at 
the  trial,  that  Wendel,  at  the  time  he  made  the  con- 
veyance in  1859,  was  the  owner  of  other  contiguous  or 
neighboring  lands  which  he  retamed  and  for  the  benefit 
and  protection  of  which  the  covenant  and  restriction 
were  inserted.  If  he  were  not,  then  there  is  no  one, 
so  far  as  appears  from  the  record,  to  enforce  compliance 
with  such  covenant.  It  was,  at  most,  a  personal  covenant 
and  its  recognition  in  the  agreement  of  1864  did  not 
enlarge  its  scope.  {Kom  v.  Campbell,  192  N.  Y.  490.) 
Specific  performance  should  have  been  decreed  upon  this 
ground.  Respondents,  recognizing  the  force  of  this  con- 
tention upon  the  argumeut  before  this  court,  sought  to 
supply  this  proof,  which  we  held  could  not  be  done. 
Evidence  to  sustain  a  judgment  on  appeal  to  this  court 
can  only  be  supplied  when  the  matter  is  of  record  and 
cannot  be  answered  or  changed.  {People  v.  Flack,  216 
N.  Y.  123.)  To  permit  evidence  to  be  supplied  as 
suggested  by  respondents  would  introduce  an  issue  which 
this  court  could  not  determine. 

But  even  assuming  that  Wendel  did  have  other  lands 
for  the  benefit  of  which  this  restrictive  covenant  was 
inserted  in  his  deed  of  conveyance,  I  am  still  of  the 
opinion    that    specific    performance   should    have   been 
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decreed.  When  this  deed  of  conveyance  was  made,  the 
locus  in  quo  was  devoted  to  residential  purposes.  It  has 
ceased  to  be  such  and  at  the  time  thQ  parties  to  this  action 
entered  into  their  agreement  substantially  all  of  the  build- 
ings on  either  side  of  the  avenue  between  Thirty-fourth 
and  Forty-fourth  streets  were  devoted  exclusively  to  busi- 
ness purposes.  The  character  of  the  buildings  on  the  ave- 
nue has  entirely  changed.  The  purpose  of  the  covenants, 
by  reason  of  such  change,  can  no  longer  be  accomplished. 
If  all  the  restrictions  imposed  should  be  strictly  enforced 
it  would  not  restore  to  the  locality  its  residential  character. 
The  only  effect  would  be  to  lessen  the  value  of  the 
property,  without  conferring  a  corresponding  benefit  upon 
any  one.  The  property  in  the  locality  has,  by  reason  of 
the  change,  become  enormously  valuable.  The  contract 
price  of  the  lot  in  question  was  upwards  of  $179  a  square 
foot  —  nearly  $19,700  a  foot  on  the  avenue.  Under  such 
circumstances,  it  seems  to  me  the  height  of  absurdity 
to  claim  that  a  restrictive  covenant  not  to  erect  a 
slaughter  house,  blacksmith's  shop,  stable,  or  manu- 
factories of  the  kind  specified,  is  an  incumbrance  of  such 
a  character  as  to  prevent  the  passing  of  good  title. 

The  case,  in  principle,  therefore,  is  brought  at  least 
within  the  spirit  of  the  rule  laid  down  in  Columbia 
College  v.  Thacher  (87  N.  Y.  311);  McClure  v.  Leay- 
craft  (183  N.  Y.  36),  and  Batchehr  v.  Hinkle  (210 
N.  Y.  243).  (See,  also,  Jackson  v.  Stevenson^  166 
Mass.  496;  Roth  v.  Jung,  79  App  Div.  1;  Deeves  v. 
Constable  J  87  App.  Div.  352;  Schwarz  v.  Duhne,  118 
App.  Div.  105;  Schefer  v.  Ball,  120  App.  Div.  880;  affd., 
192  N.  Y;  589.) 

In  determining  whether  a  court  of  equity  will  compel 
the  observance  of  covenants  restricting  the  use  and 
occupation  of  real  estate,  each  case  must  necessarily 
depend  upon  its  particular  facts.  Upon  the  facts  foimd 
in  this  case,  I  think  it  would  be  unjust  and  inequitable 
to  hold  the  title  of  the  lot  in  question  unmarketable. 
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The  judgments  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide 
event. 

CoLUN,  HoGAN  and  Crane,  JJ.,  concur  with  Chase,  J., 
for  aflSrmance;  Hiscock,  Ch.  J.,  and  Cuddeback,  J., 
concur  with  McLaughlin,  J.,  for  reversal. 

Judgments  afl^rmed. 


In  the  Matter  of  the  Application  of  the  City  of  New 
York,  Appellant  and  Respondent,  Relative  to  Acquir- 
ing Whaxf  Rights  Appurtenant  to  Pier  Old  No.  49, 
East  River,  and  Appurtenant  to  Wharf  Properties  on 
or  Near  the  Southerly  line  of  South  Street  in  the 
Borough  of  Manhattan. 

Muhlenberg  Coal  Company,  Appellant  and  Respond- 
ent; Frederick  W.  Armstrong  et  al.,  Respondents. 

Eminent  domain  —  New  York  (city  of)  —  proceeding  by  city 
to  acquire  piers  and  dock  property  —  rights  of  owners  and 
lessees  under  revocable  licenses  from  city  —  when  entitled  to 
damages  for  loss  of  business  and  destruction  of  buUdings 
erected  on  piers. 

1.  The  shedding  permits  issued  by  the  department  of  docks  of  the 
city  of  New  York  by  virtue  of  the  provisions  of  chapter  249  of  the 
Laws  of  1875  are  revocable,  especially  when  containing  the  condition 
that  they  may  be  re/oked  in  the  pleasure  of  the  board.  {Kingsland 
v.  Mayor,  etc,  of  N,  7.,  110  N.  Y.  569,  followed.) 

2.  Such  a  license,  although  unrevoked,  should  have  been  valued 
by  commissioners  to  assess  the  damages  for  the  taking  of  such  dock 
property  by  the  city  of  New  York  as  a  shedded  pier  under  a  revocable 
license,  one  that  could  be  revoked  in  accordance  with  these  provisions 
of  the  charter,  and  not  valued  as  a  shedded  pier  under  a  irrevocable 
license.  The  claimant  should  also  be  allowed  the  structural  value 
of  a  shed  on  the  premises  unless  this  be  included  in  the  pier  value  to 
be  ascertained. 

-  3.  A  corporation  whose  bulkhead  privileges  were  condemned  had 
carried  on  a  coal  business  thereon  for  over  twenty  years,  using  it  in 
connection  with  property  across  a  street  seventy  feet  wide,  which 
was  the  only  thing  separating  its  upland  property  from  the  water, 
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as  one  going  business  or  enterprise.  By  the  taking  of  the  bulkhead 
by  the  city  under  condemnation  proceedings,  the  business  of  the 
company  has  been  destroyed  and  its  property  as  a  going  plant  greatiy 
decreased  in  value.  Held^  that  the  fact  that  the  bulkhead  is  separated 
from  the  other  property  by  the  street  does  not  prevent  an  allowance 
to  the  claimant  for  the  loss  sustained  to  the  plant  as  a  whole.  (Matter 
of  City  of  New  York  [Erie  Railroad],  193  N.  Y.  117,  followed.) 

Matter  of  CUy  of  New  York  (Pier  Old  No,  49),  185  App.  Div.  639, 
modified. 

(Argued  May  21,  1919;  decided  July  15,  1919.) 

Appeal  by  the  City  of  New  York  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  January  10,  1919, 
which  reversed  an  order  of  Special  Term,  denymg  a 
motion  to  confirm  the  report  of  commissioners  of  estimate 
in  the  above-entitled  proceeding  and  modified  and  as 
modified  confirmed  said  report.  Appeal  by  the  Muhlen- 
berg Coal  Company  from  so  much  of  said  Appellate 
Division  order  as  modified  the  report  of  commissioners 
of  estimate  by  striking  out  an  award  to  it  for  damages 
to  its  plant  as  a  whole. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  P.  Burr,  Corporation  Counsel  {Charles  J. 
Nehrbas  and  Charles  D.  Olendorf  of  counsel),  for  City 
of  New  York,  appellant  and  respondent.  The  com- 
missioners erred  in  valuing  the  pier  upon  the  theory 
that  the  license  or  permit  under  which  the  pier  was 
shedded  was  irrevocable.  (Matter  of  City  of  New  York, 
117  App.  Div.  553;  Kingsland  v.  Mayor,  45  Hun,  198; 
Langdon  v.  Mayor,  133  N.  Y.  628;  Matter  of  Pier  Old 
11,  East  River,  124  App.  Div.  465;  192  N.  Y.  539;  MaUer 
of  City  of  New  York  [Pier  Old  No.  15,  East  River],  185 
N.  Y.  607;  Matter  of  City  of  New  York  [Piers  Old  Nos. 
16  &  17,  East  River],  138  App.  Div.  186;  199  N.  Y.  570; 
Williams  v.  Mayor,  etc.,  105  N.  Y.  419;  Coverdale  v. 
Edwards,  155  Ind.  374;  McCabe  v.  City  of  New  York, 
213  N.  Y.  468;  Matter  of  City  of  New  York  [Ely  Avenue], 
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217  N.  Y.  45;  Matter  of  Pub.  Serv.  Comm.,  217  N.  Y. 
61.)  Assuming  that  the  shed  license  inured  to  the 
benefit  of  the  claimants,  and  that  it  was  not  in  fact 
revoked,  it  cannot  be  considered  as  an  element  of  value 
m  determining  the  compensation  to  be  made  for  the 
taking  of  the  pier.  {Matter  of  Piers  19  &  20^  East 
River,  117  App.  Div.  553;  Kingsland  v.  Mayor,  etc.,  110 
N.  Y.  569.)  The  commissioners  erred  in  making  an 
award  to  the  Muhlenberg  Coal  Company  for  "  damages 
to  plant  as  a  whole.''  (City  of  New  York  v.  Rice,  198 
N.  Y.  124;  Ackerman  v.  True,  175  N.  Y.  353;  Cohm  v. 
May(yr,  etc.,  113  N.  Y.  532;  Bates  v.  Holbrook,  171 
N.  Y.  460;  People  ex  rel.  Pumpyansky  v.  Keating,  168 
N.  Y.  390;  Acme  Realty  Co.  v.  Schinasi,  215  N.  Y.  295.) 

Charles  A.  Decker  for  Muhlenberg  Coal  Company, 
appellant  and  respondent.  The  use  made  by  claimant 
of  the  bulkhead  part  of  its  plant  was  proper,  and  thereby 
in  conjunction  with  its  upland  property,  its  business 
and  plant  were  estabUshed  and  maintained,  until  destroyed 
by  the  taking  of  the  bulkhead.  (L.  1913,  ch.  521;  Mar- 
shall v.  Guion,  11  N.  Y.  461;  Taylor  v.  Atlantic  Mutual 
Ins.  Co.,  37  N.  Y.  275;  Langdon  v.  Mayor,  93  N.  Y. 
150.)  Just,  i.  e.,  complete,  compensation  should  be 
awarded  to  the  claimant  for  all  damage  resulting  from 
the  taking.  {Matter  of  City  of  New  York  [Erie  Railroad 
Co.],  193  N.  Y.  117;  Jacksm  v.  Stale,  213  N.  Y.  34; 
County  of  Erie  v.  Friedenberg,  .221  N.  Y.  389;  Boyd  v. 
United  States,  116  U.  S.  616;  S.  B.  Ry.  Co.  v.  Kirkover, 
176  N.  Y.  301;  Mills  on  Eminent  Domain  [2d  ed.], 
§  168;  Omaha  v.  Omaha  Water  Co.,  218  U.  S.  180;  Bohm 
V.  M.  E.  Ry.  Co.,  129  N.  Y.  576;  Reisert  v.  City  of  New 
York.  174  N.  Y.  196;  Bagley  v.  Smith,  10  N.  Y.  489, 
498;  Schill  v.  Brockhahus,  80  N.  Y.  614.) 

William  H.  Harris,  George  S.  Mittendorf  and  Charles 
C.  Keeler  for  respondents.    These  appellants  had  good 
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title  to  all  of  the  property  for  which  the  awards  were 
made.  {Bedlow  v.  N.  Y.  F.  D.  D.  Co.,  112  N.  Y.  263; 
Bedlow  y.  StiUweUy  158  N.  Y.  292;  Reformed  P.  D.  Church 
V.  Madison  Avenue  Building  Company,  214  N.  Y.  268; 
Ebling  v.  Dreyer,  149  N.  Y.  460.)  The  commissioners 
adopted  no  erroneous  principle  of  law  or  rule  of  damages 
in  arriving  at  the  amount  of  the  awards,  and  their 
conclusions  as  to  value  are  abundantly  sustained  by  the 
evidence.  {Perkins  v.  State  of  New  York,  113  N.  Y. 
660;  Matter  of  Furman  Street,  17  Wend.  649;  Boom  Co. 
V.  Patterson,  98  U.  S.  403;  Matter  of  N.  Y.,  W.  S.  & 
B.  R.  R.  Co.,  35  Hun,  635;  Cooley  on  Const.  Lim.  708, 
§  568;  Pittsburgh,  etc.,  Ry.  v.  Vance,  116  Penn.  St.  325; 
Lewis  on  Em.  Dom.  §  478;  Matter  of  William  &  Anthony 
Streets,  1  Wend.  694;  Langdon  v.  Mayor,  etc.,  133  N.  Y. 
634;  Witmark  v.  N.  Y.  El.  R.  R.  Co.,  149  N.  Y.  393; 
Matter  of  Mayor,  etc.,  of  New  York,  74  App.  Div.  346; 
Eastman  v.  Mayor,  etc.,  152  N.  Y.  474.) 

Crane,  J.  This  proceeding  was  instituted  on  behalf 
of  the  city  of  New  York  by  the  commissioner  of  docks 
to  acquire  the  wharfage  rights  not  owned  by  the  city 
appurtenant  to  pier  old  No.  49,  East  river,  together  with 
the  wharfage  rights  appurtenant  to  certain  bulkheads 
on  the  southerly  side  of  South  street  adjacent  to  and  in  the 
vicinity  of  said  pier.  On  the  map  attached  to  the  petition 
parcel  A  was  shown  to  consist  of  a  bulkhead  72.18  feet  in 
length  west  of  Clinton  street  claimed  to  be  owned  by  the 
Muhlenberg  Coal  Company.  Parcel  B  consists  of  a 
bulkhead  29.3  feet  in  length  adjoining  pier  old  49  on  the 
west,  and  parcel  C  is  a  bulkhead  31.48  feet  in  length 
adjoining  the  pier  on  the  east,  both  owned  by  Frederick 
W.  Armstrong  and  others.  Parcel  D  is  a  pier.  It  is 
described  in  the  petition  as  35.1  feet  wide  and  about  325 
feet  long  having  an  area  of  11,440  square  feet.  This 
pier  was  also  owned  by  Frederick  W.  Armstrong  and 
others.    The  land  under  the  water  over  which  the  pier 
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was  constructed  and  in  front  of  the  bulkheads  was, 
however,  owned  by  the  city  of  New  York. 

The  commissioners  appointed  by  the  Supreme  Court  to 
assess  the  damages  for  the  taking  of  this  property  awarded 
for  the  parcels  B,  C  and  D,  which  were  used  in  con- 
jimction,  $250,000.  They  awarded  to  the  Muhlenberg 
Coal  Company  for  its  bulkhead  rights,  parcel  A,  $21,654 
and  for  damage  to  its  plant  as  a  whole  $20,000. 

The  Special  Term  refused  to  confirm  the  report  and 
referred  the  matter  back  to  new  commissioners:  This 
order  was  reversed  by  the  Appellate  Division  and  the 
awards  were  reinstated  with  the  exception  of  the  allowance 
of  $20,000  to  the  Muhlenberg  Coal  Company  for  damages 
to  the  plant  as  a  whole.  The  disallowance  of  this 
amount  was  afiirmed. 

The  appeal  to  this  court  brings  up  for  review  two 
questions:  Firsts  the  valuation  of  the  pier  as  a  shedded 
pier  imder  an  irrevocable  license,  and  second^  the  dis- 
allowance of  the  damages  sustained  by  the  Muhlenberg 
Coal  Company  through  the  depreciation  of  its  entire 
plant  by  the  taking  of  its  wharfage  rights  and  privileges. 

On  this  pier  there  had  been  erected  since  about  1879  a 
wooden  shed  covering  the  greater  part  of  its  surface. 
Its  value  was  about  $1,000.  A  permit  for  its  erection 
was  granted  by  the  board  of  docks  of  the  city  of  New  York, 
and  it  is  conceded  that  if  the  permit  were  irrevocable  the 
value  to  the  claimants  of  the  pier  as  a  shedded  pier  under 
an  irrevocable  permit  was  of  much  greater  value  than  an 
unshedded  pier  or  one  shedded  under  a  revocable  permit. 
As  a  shedded  pier  under  an  irrevocable  Ucense  the  value 
was  placed  by  one  expert  at  $350,000.  As  an  imshedded 
pier,  or  as  a  shedded  pier  under  a  revocable  license, 
another  expert  placed  the  value  at  $96,590.  The  com- 
missioners wrote  an  extensive  and  able  opinion  in  which 
they  said  after  reviewing  the  authorities: 

"  For  these  reasons  it  seems  to  us  clear  that  the  permit 
to  sh^  was  irrevocable  and  belonged  to  the  claimants 
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and,  therefore,  that  they  are  entitled  to  be  compensated 
upon  the  basis  of  the  existence  of  the  pier  as  a  shedded 
pier  at  the  time  title  was  taken  by  the  city." 

The  Appellate  Division  stated  the  matter  in  these 
words: 

"  The  only  real  question  is  whether  the  award  should 
have  been  made  on  the  theory  that  the  permit  was 
revocable  or  on  the  theory  that  it  was  irrevocable. 
That  is  a  question  that  perhaps  has  not  been  finally 
authoritatively  decided  with  respect  to  such  a  permit 
as  this  which  contained  no  condition  such  as  th^Ct  the 
holder  in  the  event  of  condemnation  should  claim  no 
award  on  account  of  the  permit  but  merely  the  recital 
that  it  was  subject  to  the  pleasure  of  the  commissioner." 
(185  App.  Div.  539,  548.) 

Considering  that  the  point  had  not  been  raised  by  proper 
objection,  the  city  presenting  its  evidence  solely  upon 
the  theory  of  an  unshedded  pier,  the  Appellate  Division 
passed  this  question  and  affirmed  the  award  of  the 
commissioners.  We  think  this  question  was  presented 
and  4ihat  we  must  pass  upon  it. 

The  commissioners  valued  the  pier  as  one  existing  under 
an  irrevocable  shedding  Ucense.  The  city  offered  evidence 
of  value  as  an  unshedded  pier.  It  went  further.  Martin 
McHale,  its  expert,  testified  that  the  value  of  the  pier 
under  a  license  revocable  at  the  pleasure  of  the  board, 
but  not  revoked  at  the  time  of  this  proceeding,  was 
worth  no  more  than  an  unshedded  pier,  to  wit,  $96,590. 
An  objection  was  made  by  the  city  to  the  valuation  of 
the  pier  by  the  claimant  as  a  shedded  pier  in  these 
words : 

"  Mr.  Olendorf :  Then  I  object  to  any  proof  as  to  the 
value  of  the  pier  as  a  shedded  pier  on  the  ground  that 
the  license  for  the  shedding  of  that  pier  was  revocable 
in  its  nature  and  was  revoked  by  the  Commissioner  of 
Docks,  the  Commissioners  of  the  Sinking  Fund  and  the 
Mayor  prior  to  the  vesting  of  title  in  this  proceeding, 
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in  the  manner  permitted  and  described  by  Section  844 
of  the  Charter." 

The  fact  that  the  city  also  claimed  that  the  permit  had 
been  revoked  did  not  weaken  or  nullify  its  objection  to 
the  treatment  of  the  pier  as  a  shedded  pier  mider  a  license 
which  could  not  be  revoked. 

This  much  of  the  record  shows  that  this  court  must 
pass  upon  the  right  of  the  commissioners  to  value  this 
pier  as  shedded  under  an  irrevocable  license. 

Piers  with  or  without  shedding  licenses  have  been  the 
subject  of  other  litigations  reported  in  the  books  and  the 
laws  affecting  them  and  the  reasons  for  the  increased 
value  with  shedding  privileges  have  been  frequently  and 
fully  stated.  No  more  is  required  here  than  to  refer  to 
these  cases  and  the  statutes  in  so  far  as  they  may  make 
clear  our  position. 

Prior  to  chapter  249  of  the  Laws  of  1875,  known  as  the 
Shedding  Act,  it  was  unlawful  to  erect  structures  of  any 
kind  upon  piers  in  the  waters  about  the  city  of  New  York. 
(People  V.  Mallary,  46  How.  Pr.  281;  People  v.  B.  &  0. 
R.  R.  Co. J  117  N.  Y.  150;  Kingsland  v.  Mayor,  etc.,  of 
N.  Y.,  45  Hun,  198;  110  N.  Y.  569.) 

That  law  provided: 

*'  Section  1.  Whenever  any  person,  company  or  corpora- 
tion, engaged  in  the  business  of  steam  transportation,  shall 
be  the  owner  or  lessee  of  any  pier  or  bulkhead  in  the 
city  of  New  York,  and  shall  use  and  employ  the  same  for 
the  purpose  of  regularly  receiving  and  discharging  cargo 
thereat,  it  shall  be  lawful  for  such  owner  or  for  such 
lessee,  with  the  consent  of  the  lessor,  to  erect  and  main- 
tain, upon  such  pier  or  bulkhead,  sheds  for  the  protection 
of  property  so  received  or  discharged;  provided,  they  shall 
have  obtained  from  the  department  of  docks,  in  said 
city,  a  license  or  authority  to  erect  or  maintain  the  same, 
and  subject  to  the  conditions  and  restrictions  contained 
in  such  license  or  authority.  All  sheds  or  structures 
heretofore  erected  or  maintained  upon  any  wharf  or 
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pier  in  the  city  of  New  York,  under  any  license  or  permit 
granted  by  the  department  of  docks  in  said  city,  are 
hereby  declared  to  be  lawful  structures  subject  to  the 
terms  and  conditions  of  the'  license  or  permit  authorizing 
the  same.  Such  sheds  shall  be  constructed  subject  to 
the  regulations  and  imder  the  authority  of  the  superin- 
tendent of  buildings  and  the  department  of  docks." 

'*  Section  2.  Any  such  owner  or  lessee  of  a  pier,  or  of  a 
pier  and  bulkhead,  or  of  a  part  thereof  in  respect  to  which 
the  department  of  docks  shall  have  granted  the  license  or 
authority  specified  in  section  one  of  this  act,  shall  be 
entitled  to  the  use  of  the  premises  so  owned  or  leased 
by  them,  and  no  vessel  shall  be  placed  in  any  berth  on 
such  pier  or  bulkhead,  or  part  thereof,  mthout  the  con- 
sent of  such  owner  or  lessee,  during  the  continuance  of 
such  license.'' 

The  lessee  of  pier  old  No.  49  East  river  was  the  Central 
Vermont  Railroad  Company,  which  pursuant  to  this 
act  obtained  a  shedding  permit  or  Ucense  on  December 
24th,  1879,  by  the  following  resolution: 

"  Resolved,  That  permission  be  and  hereby  is  granted 
to  the  Central  Vermont  R.  R.  and  steamer  line,  lessee  of 
Pier  49,  East  River,  to  erect  and  maintain,  during  the 
pleasure  of  this  board,  a  shed  to  cover  said  pier,  for 
the  protection  of  property  received  and  discharged 
thereat  by  steam  transportation;  said  shed  to  be  con- 
structed subject  to  the  regulations  of  the  Superintendent 
of  Buildings,  as  required  by  Chapter  249,  Laws  of  1875, 
and  in  accordance  with  plajis  to  be  first  submitted  to  and 
approved  by  the  engineer  in  chief  of  this  department,  and 
all  the  work  to  be  done  under  the  supervision  of  that 
officer." 

The  increase  in  value  of  a  shedded  pier  was  due  to 
its  exclusive  use  by  a  lessee  or  owner  whereas  an  unshedded 
pier  was  open  to  the  public.  {Kingsland  v.  Mayor,  etc.y 
of  New  York,  supra.) 

Prior  to  this  Shedding  Act  the  department  of  docks 
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had  been  created  by  chapter  574  of  the  Laws  of  1871.  It 
was  given  exclusive  charge  and  control  of  all  wharf  and 
pier  property.  The  board  was  directed  to  prepare  plans 
for  the  water  front  and  to  proceed  to  lay  out  and  construct 
wharves  and  piers  according  to  them.  The  plans  were 
to  be  filed  in  the  office  of  the  board,  open  to  pubUc  mspec- 
tion.  Notice  of  their  adoption  was  also  to  be  given  by 
advertisement.  In  April  of  1871  such  plans  were  adopted 
and  filed  for  the  location  in  question.  They  were  offered 
in  evidence  in  this  proceeding. 

It  is  fair  to  assume  that  when  the  license  was  given  to 
the  Vermont  Central  Railroad  Company,  as  above  stated, 
the  city  authorities  had  in  mind  the  plans  for  this  shore 
front  improvement  as  adopted  and  filed.  This  explains 
why  the  license  was  limited  to  the  pleasure  of  the  board. 

This  court  in  the  Kingsland  Case  (supra)  said: 

"  In  1875  an  act  was  passed,  commonly  known  as 
'  the  shedding  act,'  which  authorized  the  department 
of  docks  to  grant  permits  for  the  maintenance  and 
construction  of  sheds  upon  the  piers  or  bulkheads,  but 
these  permissions  were  revocable  in  their  nature,  without 
consideration,  and  expressly  subject  to  the  rules  and  regu- 
lations of  the  department  of  docks  to  whose  discretion 
the  matter  was  confided.  *  *  *  The  hcense  of 
the  dock  department  to  plaintiff's  lessee  was  after  the 
passage  of  the  act  of  1871,  and  by  its  very  terms  was 
operative  only  during  the  pleasure  of  the  city.  Those 
who  received  it  knew  when  they  received  it  that  it  con- 
ferred no  fixed  property  right,  but  merely  a  privilege 
which  the  city  might  withdraw  at  any  moment,  and  that 
the  plan  of  1871  contemplated  and  would  compel  that 
withdrawal."  (pp.  583, 580.  See,  also,  opinion  of  Daniels, 
J.,  in  this  same  case  reported  in  45  Hun,  198.) 

The  reading  X)f  this  act  of  1875,  the  terms  of  the  permit 
issued  to  the  Vermont  Central  Railroad  Company,  this 
expression  of  our  court  in  1888  would  seem  to  make  it 
very  clear  that  in  view  of  the  proposed  and  impending 
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changes  along  the  city's  water  front  any  shedding  pennits 
were  but  temporary  and  could  be  revoked  when  the 
authorities  determined  upon  the  execution  of  the  plans. 
We  find  nothing  in  the  law  or  in  the  situation  which 
suggests  that  they  should  or  would  be  irrevocable.  The 
parties  obtaining  the  permits  for  their  own  benefit  and 
profit  as  well  as  the  improvement  of  shipping  conditions 
could  take  them  or  leave  them,  but  if  accepted,  it  would  be 
upon  the  terms  and  conditions  imposed.  No  reason  can 
be  suggested  why  the  city  should  be  obliged  to  pay  for  the 
increased  value  of  a  pier  due  to  its  own  act  in  issuing  a 
shedding  privilege.  If  the  permits  cannot  be  revoked 
this  increase  is  not  simply  the  value  of  the  shed,  but  a 
much  greater  amount  due  to  the  license  or  permit  to  have 
the  shed.  Xhe  value  is  added  by  the  act  of  the  city. 
It  is  added  when  the  city  officials  know  that  in  the  course 
of  time  the  property  must  be  purchased  or  condemned. 
When  the  city  condemns,  it  is  said,  it  must  pay  for  this 
increased  value  which  it  volimtarily  and  without  con- 
sideration has  given  to  the  owner.  But  why  should  it 
thus  unnecessarily  give  away  value,  or,  in  other  words, 
the  city's  money? 

Reason  as  well  as  duty  dictates  that  the  statements  of 
the  Kingsland  case  should  be  followed,  and  that  these 
permits  and  licenses  are  but  temporary  and  revocable 
when  a  contemplated  improvement  is  begun. 

The  commissioners  and  the  court  below  have  be^i  of 
the  opinion  that  this  court  has  held  in  subsequent  cases 
that  the  permit  once  granted  was  irrevocable  even  when 
containing  a  condition  that  it  was  granted  only  during 
the  pleasure  of  the  board  of  docks.  The  language  in 
some  of  the  Appellate  Division  decisions  has  justified  this 
conclusion,  but  an  analysis  of  the  matter  actually  decided 
leads  us  to  the  conclusion  that  the  views  expressed  in 
the  Kingsland  case  have  not  been  overruled,  and  that 
the  nature  of  these  permits  has  not  been  changed.  In 
Matter  of  City  of  New  Yorky  Pier  No.  15  (95  App.  Div. 
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501)  the  permit  to  erect  a  pier  shed  issued  by  the  dock 
department  in  1887  pursuant  to  the  Laws  of  1875,  chapter 
249,  section  3,  contamed  no  conditions  or  limitations 
whatever.  There  was  no  power  reserved  to  revoke  it. 
It  is  true  that  m  the  opmion  these  words  were  used : 

"  There  being  no  authority  given  to  the  dock  depart- 
ment to  revoke  such  license  or  authority  when  once 
given,  when  that  authority  was  given  the  structure 
became  by  the  force  of  the  legislative  enactment  a  lawful 
structure."    (p.  505.) 

Further  in  the  opinion,  however,  the  judge  writing 
calls  particular  attention  to  the  exact  facts  of  the  case 
by  saying: 

"  There  was  nothing  in  the  resolution  that  reserved 
the  right  of  the  city  to  revoke  the  authority  once  given, 
and  that  authority  having  been  given  the  right  to  erect 
and  maintain  that  shed  vested,  by  virtue  of  the  statute, 
in  the  owners  of  the  pier."     (p.  506.) 

When  the  case  came  to  this  court  (185  N.  Y,  607, 
aflSrming  113  App.  Div.  903)  the  opinion  of  the  Appellate 
Division  was  not  approved  although  the  order  was 
aflSrmed.    This  court  said: 

"  While  we  do  not  assent  to  the  doctrine  that  the 
right  of  the  pier  owners  to  an  exclusive  use'  of  the  pier 
as  a  shedded  pier,  and  to  be  reUeved  of  the  burden  of 
having  vessels  put  in  at  the  wharf  was  beyond  legislative 
repeal  or  modification,  still,  as  at  the  time  this  property 
was  acquired  by  the  city  no  such  repeal  had  been  made, 
the  value  of  the  property  was  to  be  estimated  under 
the  existing  conditions  of  the  law.  While  the  report 
states  that  the  award  was  made  upon  the  theory  of  the 
right  bemg  in  perpetuity,  still  the  entire  record  discloses 
that  it  was  made  in  accordance  with  the  true  rights  of 
the  parties." 

In  Matter  of  City  of  New  York  (Piers  Old  Nos.  19 
&  20)  (117  App.  Div.  553)  the  permit  was  construed 
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by  the  court  to  be  of  the  same  character  as  that  passed 
upon  in  Matter  of  City  of  New  York  {Pier  No.  15)  that 
is,  a  permit  without  restriction  or  condition  or  power 
of  revocation  reserved.  The  opinion,  however,  distinctly 
states  that  if  the  resolution  or  permit  of  the  dock  depart- 
ment had  contained  a  limiting  clause  the  decision  would 
have  been  different,  as  the  dock  department  could  attach 
restrictions  and  conditions  to  sheds  erected  for  the  first 
time  after  1875  and  could  make  them  revocable. 

It  will  be  noted  at  this  point  that  the  shed  in  question 
on  pier  old  No.  49  was  erected  in  1879. 

In  Matt^  of  City  of  New  York  {Pier  Old  No.  11,  East 
River)  (124  App.  Div.  465)  permission  was  granted 
to  the  owners  of  pier  11,  East  river,  to  erect  a  shed  on 
said  pier  upon  the  owner  filing  a  written  agreement  that 
in  the  event  that  the  commissioner  of  docks  should  decide 
that  said  pier  was  needed  for  the  improvement  of  the 
water  front  that  then,  and  in  such  case,  no  additional 
item  of  value  was  to  be  claimed  or  allowed  by  reason 
of  the  erection  of  the  shed.  The  commissioners,  in 
assessing  value,  considered  this  a  revocable  Ucense  and 
awarded  damages  for  an  imshedded  pier  only.  This  rule 
was  affirmed  by  the  Appellate  Division  and  by  this 
court  (192  N.  Y.  539). 

The  opinion  of  the  Appellate  Division  states: 

''  We  are  of  opinion  that  the  owners  were  not  entitled 
to  have  the  pier  valued  as  a  shedded  pier.  The  decision 
of  this  question  depends  upon  the  validity  of  and  the 
construction  to  be  placed  upon  the  license  or  permit  for 
the  erection  of  the  shed.  *  *  *  Accordingly,  instead 
of  denying  the  appUcation,  he  [the  commissioner  of 
docks]  granted  it  upon  conditions  which  would  enable 
the  owners  and  lessee  to  have  the  benefit  of  the  use  of 
the  pier  as  a  shedded  pier  imtil  such  time  as  he  or  his 
successor  in  office  should  institute  proceedings  to  acquire 
the  property,  but  at  the  same  time  protecting  the  city 
against  an  increased  valuation  based  upon  the  fact  that 
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the  license  or  permit  had  been  granted,  and  he  also 
incorporated  a  provision  manifestly  designed  to  relieve 
the  city,  when  it  should  become  necessary  to  acquire 
this  property,  from  paying  any  added  value  on  account 
of  the  shed  itself  as  a  structure  or  buildmg.  It  seems 
quite  clear  that  the  owners  and  lessee  are  not  in  a 
position  now  to  question  the  authority  of  the  commis- 
sioner of  docks  to  exact  these  conditions.  Although  the 
question  is  not  now  presented  for  decision,  it  may  be 
observed  that  the  view  has  been  expressed  in  some  cases, 
if  indeed  the  point  has  not  been  decided,  that  the  granting 
or  withholding  of  such  permit  or  license  rests  in  the 
sound  discretion  of  the  commissioner,  and  that  the 
property  owner  or  tenant  is  not  entitled  thereto  as  matter 
of  right/'     (pp.  470,  472.) 

This  case  of  Pier  Old  No.  11  y  East  River ^  was  dis- 
tinguished in  Matter  of  City  of  New  York  (Piers 
Old  Nos.  16  &  17)  (138  App.  Div.  186)  as  bemg  based 
upon  an  agreement.  It  was  there  stated  that  a  permit 
given  upon  condition  that  the  owner  file  a  consent  not 
to  claim  additional  value  for  the  shedded  pier  when 
taken  in  condemnation  was  different  from  a  permit  con- 
taining a  clause  making  it  revocable  in  the  pleasure  of 
the  board.  We  do  not  appreciate  the  distinction.  The 
filed  statement  that  the  permit  is  accepted  upon  such 
conditions  is  of  no  more  force  than  the  acquiescence 
or  implication  arising  from  the  acceptance  of  the  permit 
without  objection  containing  such  restrictions.  An  act 
may  be  as  expressive  as  a  word.  If  the  dock  department 
had  no  authority  to  issue  a  revocable  license  it  likewise 
had  no  authority  to  compel  the  owner  to  consent  in 
writing  that  it  should  be  revocable.  Official  authority 
proceeds  from  the  legislature  and  not  from  the  consent 
or  acquiescence  of  individuals. 

While  the  order  in  Piers  Old  Nos.  16  &  17  was  affirmed 
by  this  court  (199  N.  Y.  570)  it  by  no  means  follows 
that  all  that  was  said  in  the  opinion  of  the  Appellate 
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Division  was  likewise  adopted.  The  award  in  that  case 
was  not  for  pier  privileges  but  for  shed  property  physically 
taketi  by  the  city.  James  E.  Ward  &  Co.,  the  lessee, 
was  awarded  $6,737.27  for  an  iron  shed  and. $4,817.60 
for  a  wooden  shed.  The  report  of  the  commissioners 
so  reads.  We  do  not,  therefore,  consider  this  case  as 
binding  this  court  to  the  proposition  that  a  permit,  by 
its  terms  and  conditions  made  revocable,  is  beyond  the 
power  of  the  authorities  fo  revoke. 

These  cases,  we  must  concede,  have  not  left  the  law 
as  clear  and  precise  as  one  might  wish,  but  confining 
them  to  the  facts  we  find  the  rule  still  to  be  as  stated 
in  the  Kingsland  case,  that  the  sheddmg  permits  issued 
by  the  department  of  docks  are  revocable,  especially 
when  containing  the  condition  that  they  may  be  revoked 
in  the  pleasure  of  the  board. 

We  do  agree  with  the  courts  below,  that  the  permit 
in  this  case  had  not  been  revoked.  Section  844  of  the 
Greater  New  York  charter  (Laws  of  1897,  chapter  378, 
re-enacted  by  chapter  466  of  the  Laws  of  1901)  contained 
express  legislative  authority  for  the  revocation  of  shed 
licenses.     It  provides: 

"  But  when  such  license  or  authority  has  been  granted 
and  has  been  acted  upon,  it  shall  not  be  revoked  by  said 
commissioner  without  the  consent  in  writing  of  the  mayor 
and  of  the  commissioners  of  the  sinking  fund,  after  due 
hearing  of  such  licensee.'* 

These  provisions  of  the  charter  appUed  to  the  license 
in  question.  While  the  necessary  consents  were  given 
the  notice  of  a  hearing  was  not  such  as  the  law  prescribed 
or  intended.  The  city  knew  that  the  Vermont  Central 
Railroad  Company  had  ceased  for  many  years  to  be 
lessee  of  this  pier  and  that  the  New  York,  New  Haven 
and  Hartford  Railroad  Company  was  in  possession. 
They  gave  notice  neither  to  the  owners  or  to  the  lessee 
in  possession  alid  the  attempted  notice  to  the  Vermont 
Central  Railroad  Company  was  futile. 
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Considering,  however,  the  license  as  unrevoked  the 
pier  should  have  been  valued  by  the  commissioners  as 
a  shedded  pier  under  a  revocable  license,  one  that  could 
be  revoked  in  accordance  with  these  provisions  of  the 
charter.  It  should  not  have  been  valued  as  a  shedded 
pier  under  an  irrevocable  license.  That  there  is  or  may 
be  a  difference  in  value  is  indicated  by  the  testimony 
above  referred  to.  (First  Construction  Co.  v.  State  of 
New  York,  221  N.  Y.  295.) 

As  the  city  has  apparently  taken  the  shed  and  leased 
it  to  other  parties  the  claimant  should  also  be  allowed 
its  value,  the  structural  value,  unless  this  be  included 
in  the  pier  value  to  be  ascertained. 

We  will  now  consider  that  part  of  the  award  which 
gave  the  Muhlenberg  Coal  Company  $20,000  damages 
for  the  injury  to  its  plant.  The  commission  found  that 
this  sum  represented  the  difference  between  the  value 
of  the  plant  as  it  was  before  the  bulkhead  was  taken 
and  its  value  after  it  was  taken.  Its  authority  for  this 
award  was  stated  to  be  Matter  of  City  of  New  York 
(Erie  Railroad)  (193  N.  Y.  117).  The  proceedmg  there 
was  for  the  condemnation  of  all  rights  of  wharfage  along 
the  westerly  side  of  Thirteenth  avenue  extending  from 
West  Twenty-third  street  to  West  Twenty-second  street. 
Attached  to  this  bulkhead  was  a  platform  and  float 
bridge  maintained  by  the  Erie  Railroad  Company  under 
a  revocable  Ucense  from  the  city.  The  railroad  company 
also  under  a  revocable  permit  had  laid  and  maintained 
across  Thirteenth  avenue  three  railroad  tracks  by  means 
of  which  its  structures  on  the  water  side  of  Thirteenth 
avenue  were  comiected  with  its  freight  yard  on  the  east 
side  of  Thirteenth  avenue.  This  freight  yard  was 
equipped  with  sheds,  platforms,  tracks  and  other  things 
which  were  essential  to  its  use  as  a  component  part  of 
the  whole  plant  consisting  of  several  structures  and 
improvements.  The  commissioners  held  that  the  loss 
to  the  railroad  company  of  its  structures  and  fixtures 
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consequent  upon  their  severance  from  the  bulkhead  rights 
which  were  condemned,  was  damnum  absque  injuria  and 
reported  against  the  raihoad  company's  claim.  This 
court  reversed  this  finding  and  remitted  the  proceeding 
to  the  commissioners  to  assess  the  damages  to  the  physical 
equipment  of  the  railroad  company  which  was  rendered 
useless  or  less  valuable  by  the  city's  appropriation  of  the 
bulkhead  rights. 

We  think  the  situation  in  this  case  is  quite  similar 
and  requires  the  application  of  the  same  rule. 

The  Muhlenberg  Coal  Company,  for  over  twenty-two 
years,  had  carried  on  the  business  of  buying  and  selling 
coal  at  retail  at  281,  282  and  283  South  street  across 
the  way  and  opposite  to  the  bulkhead  condemned.  At 
this  point  South  street  was  seventy  feet  wide  and  was 
the  only  thing  separating  the  company's  upland  property 
from  the  water.  On  the  premises  was  a  reinforced  con- 
crete building  covering  the  whole  plot.  This  property, 
together  with  the  machinery  and  bulkhead  rights  and 
privileges,  was  used  as  one  going  business  or  enterprise. 
Situated  on  the  bulkhead  was  a  steam  shovel.  Boats 
were  pulled  up  alongside  of  the  bulkheads  where  the 
steam  shovel  took  the  coal  from  the  bulkhead  to  a  hopper 
which  was  a  part  of  the  unloading  apparatus.  Carts 
were  driven  under  the  unloading  apparatus,  loaded  and 
transported  across  the  street  where  the  coal  was  elevated 
to  the  pockets  by  means  of  an  endless  chain  conveyer. 
These  coal  pockets  were  fifty  feet  in  height,  forty  feet 
in  width,  sixty  feet  in  depth,  built  of  reinforced  concrete 
with  three  twelve-foot  driveways  through  underneath, 
and  eighteen-foot  driveway  on  either  side  and  held  about 
2,300  tons  of  coal.  The  pockets  together  with  the 
eighteen-foot  driveways  on  each  side  covered  the  premises 
with  the  exception  of  the  office  building  located  in  front 
fourteen  feet  in  depth  and  three  stories  high. 

The  structural  value  of  the  coal  pockets  and  machinery 
was  about  $32,000.     From  October  1st  to  April   15th 
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in  every  year  the  coal  company  had  five  coal  barges 
continually  unloading  at  the  bulkhead  and  from  April 
15th  to  October  1st  one  or  two  barges.  The  business 
WQs  what  is  known  as  a  "  water  front  coal  yard,"  much 
more  valuable  than  an  inland  coal  yard.  The  plant 
was  located  in  a  very  populous  neighborhood  and  its 
annual  net  profit  for  seven  years  immediately  preceding 
the  taking  of  its  bulkhead  was  $3,481.02  on  average 
sales  of  43,403  tons  a  year.  The  city,  by  this  proceeding, 
has  taken  the  company's  bulkhead  rights  and  leased 
55.81  feet  thereof  to  the  New  York,  New  Haven  and 
Hartford  Railroad  Company  in  connection  with  the 
shedded  pier  and  other  property.  After  such  taking  the 
coal  company  was  obliged  to  draw  its  coal  from  pier 
No.  36  East  river,  about  450  feet  from  its  pockets,  which 
it  cannot  now  do  at  a  profit.  Its  business  has  been 
destroyed  and  its  property  as  a  going  coal  plant  greatly 
decreased  in  value.  There  seems  to  be  Uttle  question 
as  to  the  amount  of  damage  sustained  by  the  Muhlenberg 
Coal  Company  or  as  to  the  reasonableness  of  the  award 
made  by  the  commissioners.  The  determining  point 
below  was  that  the  bulkhead  rights  being  separated  from 
the  other  property  by  a  seventy-foot  street,  damages 
could  not  be  allowed  for  a  loss  sustained  to  the  plant 
as  a  whole.  Although  the  city  had  issued  permits  for 
the  use  by  the  claimant  of  a  steam  boiler  and  hoisting 
apparatus  in  South  street  to  raise  the  coal  from  the 
barges  to  its  carts  it  is  said  that  these  permits  were 
illegal  as  authorizing  nuisances  and  an  improper  use  of 
South  street.  Whatever  rights  the  Muhlenberg  Coal 
Company  had  under  the  deed  to  it  and  its  predecessors 
in  title  from  the  city  by  reason  of  cranage  privileges 
in  South  street  or  on  the  bulkhead,  we  need  not  now 
consider.  Even  if  the  steam  apparatus  were  improperly 
in  the  street  there  is  evidence  that  the  coal  could  have 
been  lifted  from  the  barges  to  the  carts  by  "  floating  dig 
gers  "  placed  alongside  the  barges  as  has  been  done  in  the 
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city  by  other  coal  dealers.  The  commissioners  found 
that  the  existence  of  the  imloading  apparatus  at  the 
point  at  which  it  existed  was  not  an  essential  factor  in 
the  operations  of  the  claimant. 

It  is  further  said  that  the  Muhlenberg  Coal  Company 
had  no  exclusive  use  of  the  wharfage  rights,  and  that 
the  same  were  under  the  control  and  regulation  of  the 
dock  department. 

The  rights,  in  this  instance,  might  well  be  valued 
according  to  the  long-established  usage.  For  over 
twenty-two  years  sufficient  wharfage  privileges  were 
provided  to  estabUsh  and  maintain  a  fairly  profitable 
coal  business.  With  the  taking  of  these  rights  the 
tangible  property  of  the  company  has  depreciated  in 
value.  We  can  see  no  real  distinction  in  principle  between 
this  and  the  Erie  Railroad  Company  case.  The  fact  that 
the  transportable  property  of  the  railroad  company  was 
taken  from  wharf  to  upland  on  tracks  over  a  public  street 
is  not  essentially  different  from  the  taking  of  coal  from 
barges  in  carts  over  an  intervening  highway  to  adjoining 
coal  pockets.  The  methods  of  operation  might  be 
different  but  the  law  applicable  should  be  the  same. 

Evidence  was  offered  before  the  commission  which  need 
not  here  be  detailed  to  show  that  the  Muhlenberg  Coal 
Company  has  sustained  about  $45,000  in  damage. 
There  was  ample  evidence  to  justify  the  commission  in 
awarding  $20,000.  This  finding  should  not  have  been 
disturbed. 

For  the  reasons  here  given  so  much  of  the  order  of  the 
Appellate  Division  as  affirms  the  award  of  $250,000  for 
parcels  B,  C  and  D  should  be  reversed  and  the  matter 
remitted  to  Special  Term  for  a  reapportionment  of  damages 
under  the  rule  here  stated  either  before  the  same  or  a  new 
commission.  That  part  of  the  order  of  the  Appellate 
Division  affirming  the  order  of  the  Special  Term  setting 
aside  the  award  of  $20,000  damages  to  the  Muhlenberg 
Coal  Company  should  be  reversed  and  the  report  of  the 
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commissian  in  this  particular  aflSrmed.  In  all  other 
respects  the  order  of  the  Appellate  Division  should 
be  aflSrmed. 

Collin,  Cuddeback,  Caedozo  and  Andrews,  JJ., 
concur;  Pound,  J.,  dissents;  Hiscock,  Ch.  J.,  taking 
no  part. 

Orders  reversed,  and  report  of  commissioners  con- 
firmed so  far  as  the  award  of  damages  to  Muhlenberg 
Coal  Company  for  injury  to  plant,  with  costs  in  all 
courts  to  said  claimant.  Order  of  Appellate  Division  so 
far  as  it  reverses  order  of  Special  Term  denying  confirma- 
tion of  report  of  commissioners  awarding  $250,000  for 
parcels  B,  C  and  D,  and  directing  reappraisal,  etc.,  reversed 
and  that  of  Special  Term  aflSnned,  with  costs  to  abide 
event.    Otherwise  order  aflSrmed,  without  costs. 


In  the  Matter  of  the  Application  of  William.  Reisfeld 
et  al..  Copartners,  under  the  Firm  Name  of  Reisfeld 
&  Cymberg,  Respondents,  to  Enforce  an  Attorney's 
lien. 

The  Nathan  Manufacturing  Company,  Incorporated, 

Appellant. 

Attorney  and  client  —  an  agreement  by  an  administrator 
to  pay  an  attorney  a  certain  percentage  of  the  recovery  for 
the  death  of  the  administrator's  child  is  only  binding  on  his 
share  thereof. 

1.  The  father  of  an  infant  child,  who  has  been  appointed  an  adminis- 
trator to  bring  an  action  for  damages  for  the  death  of  the  child,  may 
bind  his  own  interest  in  the  recovery  by  an  agreement  to  pay  attorneys 
a  specified  contingent  fee,  but  he  cannot,  without  the  consent  of  the 
child's  mother,  who  is  entitled  to  one-half  of  the  recovery  (Code  Civ. 
Pro.  §  1905),  bind  her  interest  therein  as  to  the  amount  of  such  fee. 
The  lien  upon  the  mother's  share  of  the  recovery  must  be  restricted  to 
a  reasonable  amount  fixed  by  the  court.     (Code  Civ.  Pro.  §  1903.) 

2.  It  is  unimportant  that  the  father  fixed  the  terms  of  the  retainer 
before  his  appointment  as  administrator.     By  prosecuting  the  action 


138  Matter  of  Reisfeld. 

[227  N.  Y.]  Points  of  counsel.  [Oct, 

after  appointment,  he  approved  and  continued  the  arran^^ement.    The 
attorneys  have  a  lien  upon  his  share  for  one-half  of  the  contingent  fee 
agreed  upon  by  him. 
MaUer  of  Reisfeld,  187  App.  Div.  223,  modified. 

(Argued  September  29,  1919;  decided  October  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  4,  1919,  which  modified  and  affirmed  as  modified 
an  order  of  Special  Term  in  a  proceeding  to  establish 
an  attorney's  Hen. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  Bogert  Clark  and  Amos  H.  Stephens  for  appellant. 
There  is  no  proof  of  a  vaUd  contract  of  retainer  between 
the  plaintiff  and  petitioners.  {Matter  of  Snyder ^  190 
N.  Y.  66.)  Assuming  that  there  was  a  valid  contract 
of  retainer  the  petitioners  are  nevertheless  entitled  only 
to  the  reasonable  value  of  the  services  performed.  ( Tenny 
V.  Berger,  93  N.  Y.  524;  Matt^  of  Snyder,  190  N.  Y.  66; 
Matter  of  Dunn,  205  N.  Y.  398;  Andrews  v.  Haas,  214 
N.  Y.  255;  Martin  v.  Camp,  219  N.  Y.  170;  Matter  of 
City  of  New  York,  219  N.  Y.  192;  Bathgate  v.  Haskins, 
59  N.  Y.  533.)  The  petitioners  having  failed  to  show  that 
the  contract  upon  which  they  base  their  claim  was  for  a 
reasonable  compensation  cannot  enforce  the  contract. 
{Matt^  of  Atterbury,  222  N.  Y.  355.) 

Isidor  Enselman  and  John  G.  Dyer  for  respondents. 
Defendant  having  settled  this  case  with  plaintiff,  with 
full  knowledge  of  petitioners'  lien,  it  was  error  to  disregard 
the  provision  for  compensation  contained  in  the  contract 
of  retainer.  {Guistino  v.  Mahoney,  N.  Y.  L.  J.  Aug.  12, 
1910;  Matter  of  Winkler,  154  App.  Div.  532;  Pilkington 
V.  Brooklyn  Heights  R.  R.  Co.,  49  App.  Div.  22;  Fischer^ 
Hansen  v.  Brooklyn  Heights  R.  R.  Co.,  173  N.  Y.  493; 
Ransom  v.  Ransom,  147  App.  Div.  835,  849;  Murray 
V.  Waring  Hat  Mfg.  Co,,  142  App.  Div.  514;  Morehouse  v. 
Brooklyn  Heights  R.  R.  Co.,  195  N.  Y.  520;  Matter  ofFitz- 
Simmons,  174  N.  Y.  15.) 
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Cardozo,  J.  This  is  a  proceeding  by  attorneys  to 
establish  and  enforce  a  lien. 

The  infant  child  of  Morris  and  Clara  Nacht  was  run 
down  and  killed  by  an  automobile  truck  in  the  city  of 
New  York.  The  father  retained  the  petitioners  to  bring 
an  action  for  damages.  Their  compensation  was  to  be 
fifty  per  cent  of  any  recovery  by  settlement  or  verdict. 
They  caused  the  father  to  be  appointed  administrator, 
wrote  the  owner  of  the  truck  a  letter  of  demand  for 
payment,  and  thereafter  served  a  simunons.  They  had 
no  opportunity  to  do  anything  more.  The  action  was 
settled  without  their  intervention,  and  $1,000  paid,  and 
divided  between  the  parents.  In  this  proceeding,  the 
attorneys  seek  to  charge  the  defendant  with  a  hen  to 
the  extent  of  fifty  per  cent  of  the  sum  recovered  through 
the  settlement.  The  Special  Term  held  that  the  lien  must 
be  restricted  to  the  reasonable  value  of  the  services,  which 
was  found  to  be  $150.  The  Appellate  Division  held  that 
the  lien  must  be  measured  by  the  contract,  and  modified 
the  award  accordingly. 

We  think  the  modification  goes  too  far.  The  peti- 
tioners were  dealing  with  an  administrator.  The  pro- 
ceeds of  the  cause  of  action  belonged  equally  to  the  father 
and  the  mother  (Code  Civ.  Pro.  sec.  1905).  Upon  his 
own  interest  in  the  cause  of  action,  the  father  might 
impose  any  lien  that  he  pleased  (Judiciary  Law,  sec. 
474;  Consol.  Laws,  ch.  30).  Upon  the  interest  of  his 
wife,  he  could  not  lay  a  charge  beyond  the  limits  of  the 
reasonable  (Code  Civ.  Pro.  sec.  1903;  Matter  of  AUerhuryy 
222  N.  Y.  355,  360,  361).  There  is  evidence  justifying 
a  finding  that  the  administrator  had  ignored  that  restraint 
upon  his  power.  The  Appellate  Division  reversed  upon 
the  law  (Code  Civ.  Pro.  sec.  1338),  and  the  determination 
of  the  Special  Term  must  stand  if  it  has  any  basis  in 
the  facts.  By  this  contract,  the  half  of  any  settlement, 
no  matter  how  made  or  when,  was  to  go  to  the  attorneys. 
Whether  they  did  much  or  little  or  substantially  nothing, 
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their  reward  was  to  be  the  same.  The  result,  if  the 
contract  stands,  is  to  give  them  $500  for  some  preliminary 
investigation  of  the  accident  and  the  service  of  a  simmions. 
Had  the  settlement  been  larger,  they  would  have  a  claim 
for  even  more.  We  cannot  say  that  the  Special  Term 
was  under  a  duty  to  approve  as  reasonable  a  contract 
leading  to  such  results.  The  father  is  bound,  because 
he  assented,  and  there  is  no  finding  of  mistake  or  fraud 
(Judiciary  Law,  sec.  474 ;  Matter  of  Fitzsimons,  174  N.  Y. 
15;  Morehouse  v.  B.  H.  R.  R.  Co.,  185  N.  Y.  520; 
Matter  of  HaweU,  215  N.  Y.  466,  472;  Boyd  v.  Daily,  85 
App.  Div.  581;  176  N.  Y.  613;  Elmore  v.  Johnson,  143 
111.  513;  Cooky  v.  Miller,  156  Cal.  510,  524;  Taylor  v. 
Bemiss,  110  U.  S.  42).  The  mother  is  free,  because  she 
did  not  assent,  and  hence  the  contract  must  be  reasonable 
when  it  imposes  a  charge  upon  her  right.  The  fee  may 
be  made  contingent  {Lee  v.  Van  Voorhis,  78  Hun,  575; 
145  N.  Y.  603) ;  its  size  may  be  increased  because  of  the 
contingency;  but  none  the  less,  the  bargain  must  exhibit 
a  measurable  degree  of  providence  in  the  adjustment 
of  reward  to  service.  If  such  providence  is  lacking,  the 
administrator  will  not  bind  others,  even  though  he  binds 
himself.  The  test  to  be  appUed  should  be  substantially 
the  same  as  that  applied  under  section  474  of  the  Judiciary 
Law  to  contracts  with  a  guardian. 

These  principles  determine  the  extent  of  the  lien  and 
the  distribution  of  its  burdens.  The  share  of  the  father 
in  the  cause  of  action  and  its  proceeds  is  subject  to  a 
Uen  of  $250,  one-half  of  the  promised  fee.  If  he  is  Uable 
for  more,  the  remedy  is  against  him  personally.  He  did 
not  charge  his  share  with  the  whole  fee,  but  only  with 
his  proportion  of  the  fee  which  he  attempted  to  charge 
upon  the  cause  of  action  as  a  whole.  The  interest  of 
the  mother  is  subject  to  a  lien  of  $75.  That  is  her 
proportion  of  the  reasonable  value.  Those  are  the 
amounts  which  the  surrogate  or  the  Supreme  Court  would 
.have  charged  against  the  shares  of  the  parents  if  appli- 
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cation  had  been  made  in  advance  of  the  completed  settle- 
ment to  adjust  the  lien  of  the  attorneys.  Those,  therefore, 
are  the  payments  that  must  be  made  to  the  petitioners  now. 

We  think  it  unimportant  that  the  father  fixed  the 
terms  of  the  retainer  before  his  appointment  as  adminis- 
trator. By  prosecuting  the  action  after  appointment 
he  approved  and  continued  the  arrangement.  We  think 
also  that  at  the  time  of  the  settlement  the  petitioners 
employment  had  not  been  terminated  by  the  cUent,  and 
hence  that  the  case  is  not  brought  within  the  rule  in 
Martin  v.  Camp  (219  N.  Y.  170,  174).  The  defendant 
makes  some  point  of  the  omission  to  produce  the  written 
contract.  Its  terms,  however,  are  stated  in  the  petition, 
and  the  statement  is  not  opposed  by  any  adequate  denial. 

The  order  of  the  Appellate  Division  should  be  modified 
by  reducing  the  lien  to  the  sum  of  $325,  and  as  modified 
affirmed,  without  costs  to  either  party  in  the  Appellate 
Division  or  in  this  court. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Pound  and  Andrews, 
JJ.,  concur;  McLaughlin,  J.,  dissents  and  votes  to 
affirm  the  order  of  the  Special  Term 

Ordered  accordingly. 


In  the  Matter  of  the  Accounting  of  Thomas  Morris, 
et  al,  as  Executors  of  Catherine  Gorey,  Deceased, 
Appellants. 

Owen  Edwards  et  al..  Respondents. 

Will  —  construction  —  charitable  trust  —  masses  —  when  will 
clearly  and  explicitly  expresses  the  desires  of  a  testatrix  creating 
a  charitable  trust  the  court  wiU  not  bestow  her  estate  upon 
next  of  kin  upon  a  claim  that  the  gift  is  unreasonable  in  amount 
for  the  purposes  of  the  trust. 

J .  Where  a  testatrix,  after  making:  certain  bequests,  bequeathed  the 
residue  and  remainder  of  her  estate  to  her  executors  **  to  pay  funeral 
expenses,  say  masses  and  put  a  modest  tombstone  over  my  remains," 
the  executors  took  title  to  the  residuary  estate  in  trust  and  it  is  their 
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duty,  after  paying  funeral  expenses  and  for  a  monument,  to  dispose  of 
the  remainder  of  the  residuary  estate  by  having  masses  said  in  a  Roman 
Catholic  church,  according  to  the  customs  of  that  communion.  The 
testatrix  was  free  to  judge  for  herself  what  was  reasonable  in  amount 
for  the  purposes  of  the  trust.  The  trust  was  not  void  for  indefinitenees 
and  the  court  will  not  take  the  estate  from  the  trustees  to  bestow  it 
upon  the  next  of  kin  in  disregard  of  the  expressed  desires  of  testatrix, 
but  will  uphold  the  will  as  it  is  written. 

2.  Masses  are  religious  ceremonials  and  a  bequest  therefor  is  upheld 
as  a  charitable  trust. 

MaUer  of  Morris^  188  App.  Div.  894,  modified. 

(Argued  September  29,  1919;  decided  October  14,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  5,  1919,  which  affirmed  a  decree 
of  the  Kings  County  Surrogate's  Court  judicially  settling 
the  accounts  of  the  executors  of  Catherine  Gorey,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Dadd  Joyce  and  Ralph  G.  Barclay  for  appellants. 
Paragraph  8  of  the  will  must  be  construed  as  a  gift  in 
trust  rather  than  simply  a  direction  to  the  executors  to 
pay  funeral  expenses,  say  masses  and  erect  a  tombstone, 
and  such  being  the  construction  of  the  paragraph,  the 
corpus  of  the  gift  cannot  be  cut  down,  as  there  is  nothing 
in  the  will  to  uphold  such  a  construction.  {Gross  v. 
MoorCy  68  Hun,  412;  Matter  of  Keenan,  107  App.  Div. 
234;  MaUer  of  Arrowsmith,  162  App.  Div.  623;  213  N.  Y. 
624;  Matter  of  McAvoy,  112  App.  Div.  377;  Stewart  v. 
Franchettif  167  App.  Div.  541.)  The  bequest  in  trust  is 
not  invalid.  {Matter  of  Rctabj  42  App.  Div.  141;  Gun- 
ningham  v.  Parker,  146  N.  Y.  24;  Matter  of  McDoweUy 
217  N.  Y.  454.) 

William  G.  Cooke  and  Howard  0.  Wood  for  respondents. 
Clearly  the  bequest  contained  in  the  eighth  clause  was 
not  to  the  executors  as  individuals,  but  it  was  merely  for 
the  purposes  enumerated.  {Matter  of  Raab,  42  App.  Div. 
141;  Matter  of  Arrowsmiih,  162  App.  Div.  623;  Matter 
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of  Keenan,  107  App.  Div.  234;  Gross  v.  Moore j  68  Hun, 
412;  141  N.  Y.  559.)  The  executors  are  authorized 
merely  to  spend  a  reasonable  sum  for  the  saying  of 
masses,  and  that  having  been  done  the  property  passes  to 
the  next  of  kin.  (Steinway  v.  Steinway,  163  N.  Y.  184; 
Matter  of  Backes,  9  Misc.  Rep.  504;  Matter  of  Boardman, 
46  N.  Y.  S.  R.  444;  Matter  of  Young,  92  Misc.  Rep.  633.) 
Such  a  trust  as  the  appellants  claim  was  created  here  is 
void,  for  the  reason  that  it  could  never  be  enforced. 
(Holland  v.  Akock,  108  N.  Y.  312;  Reynolds  v.  Reynolds, 
224  N.  Y.  429.) 

Pound,  J.  The  testatrix,  an  aged  widow,  made  her 
will  on  June  10,  1916.  She  died  shortly  thereafter  and 
letters  testamentary  were  issued  to  the  executor  and 
executrix  therein  named.  She  left  seventeen  nephews 
and  nieces  in  Wales,  her  only  next  of  kin.  By  her  will 
she  makes  pecuniary  legacies  to  seven  of  them  in  various 
amounts  aggregating  $10,000.  She  also  gives  $100  to 
"  my  friend  Susie  Ternan  "  and  $300  to  "  my  faithful 
friend  Catherine  Morris,"  to  whom  she  also  ^ves  all  the 
personal  property  in  the  house.  Catherine  Morris  and 
her  husband,  since  deceased,  are  named  as  the  executors 
of  the  will.  Paragraph  eighth  of  the  will  reads  as  follows: 
'*  I  bequeath  all  the  rest,  residue  and  remainder  of  my 
estate  to  my  executor  hereinafter  named  to  pay  funeral 
expenses,  say  masses  and  put  a  modest  tombstone  over 
my  remains '' 

The  residuary  estate  amounts  to  nearly  $6,000  and 
the  courts  below  have  sustained  the  contention  of  one 
of  the  next  of  kin  that  this  bequest  should  be  limited  to 
an  amoimt  necessary  to  fulfil  the  objects  designated, 
which  has  been  fixed  at  $187.50  for  funeral  expenses, 
$5.00  for  a  funeral  mass  and  $350.00  for  monument, 
leaving  for  the  next  of  kin,  as  unbequeathed  assets  of 
the  estate,  upwards  of  $5,000.  It  is  said  that  in  law 
testatrix  intended  only  to  have  so  much  of  the  estate 
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expended  for  these  purposes  as  would  be  suitable  to  her 
condition  of  life  and  that  the  balance  should  go  to  the 
next  of  kin. 

The  intention  of  the  testatrix  is  not  thus  expressed. 
The  next  of  kin  are  remembered  and  provided  for.  The 
law  permitted,  if  it  did  not  require,  the  executors,  without 
any  directions  from  the  testatrix,  to  expend  for  fimeral 
expenses,  including  the  funeral  mass  and  the  monimient, 
as  much  as  has  been  expended  for  such  purposes  from 
this  estate,  and  it  is  not  to  be  inferred  that  her  words 
were  superfluous  and  without  meaning.  It  seems  per- 
fectly clear  that  she  intended  the  residue  of  her  estate 
to  pass  to  her  faithful  friend  and  her  faithful  friend's 
husband  to  be  expended  for  the  purposes  designated  by 
her  and  that  she  did  not  intend  to  die  in  partial  intestacy. 
The  words  of  gift  are  explicit.  The  distinction  between 
an  absolute  gtft  and  a  direction  to  expend  a  ^ven  sum 
for  a  given  purpose  is  pointed  out  in  Matter  of  Arrovy 
smith  (162  App.  Div.  623;  affd.,  213  N.  Y.  704),  and  it 
is  held  that  the  court  may  not  cut  down  the  gift  because 
the  amount  is  disproportionate  to  the  purpose. 

But  it  is  urged  that  this  is  a  gift  in  trust  and  that  the 
statement  of  purpose  is,  therefore,  limited  to  a  reasonable 
amount  beyond  which  the  trustees  may  not  take.  This 
contention  does  not  fortify  the  claims  of  the  next  of  kin. 
The  testatrix  was  free  to  judge  for  herself  what  was 
reasonable.  "  Masses  are  reli^ous  ceremonials  or  observ- 
ances of  the  church  of  which  she  was  a  member,  and 
come  within  the  religious  or  pious  uses  which  are  upheld 
as  public*  charities.''  {Schouler,  Petitioner,  134  Mass. 
426.)  She  could  give  her  estate  outright  to  any  charity 
and  she  was  free  to  dedicate  it  to  this  particular  charity. 
Although  the  specific  objects  of  the  charity  are  not  named 
by  the  testatrix,  the  trust  is  no  longer  void  for  indefinite- 
ness  in  this  state.  (Holland  v.  Alcock,  108  N.  Y.  312; 
Matter  of  MacDowelly  217  N.  Y.  454.)  The  construction 
which  upholds  the  main  purpose  of  the  testatrix  is  that 
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the  executors  shall  take  title  to  the  residuary  estate  in 
trust  and  that  they  shall;  after  paying  funeral  expenses, 
dispose  of  the  estate  by  having  masses  said  in  a  Roman 
Cathohc  church,  according  to  the  customs  of  that  com- 
munion. The  test  of  reasonableness  has  no  place  as 
between  the  next  of  kin  and  the  charitable  Ixust,  and 
the  court  will  not  take  the  estate  from  the  trustees  to 
bestow  it  upon  the  next  of  kin  in  disregard  of  the 
expressed  desires  of  testatrix,  but  will,  "  in  a  broad  and 
liberal  spirit ''  uphold  the  will  as  it  was  written. 

The  order  of  the  Appellate  Division  and  decree  of 
surrogate  appealed  from  should  be  modified  by  directing 
the  payment  of  the  entire  residuary  estate  to  the  executors 
in  trust  for  the  purposes  named  in  the  will,  and  as  so 
modified  affirmed,  with  costs  in  all  courts  to  the  appel- 
lants, payable  out  of  the  estate. 

His  COCK,  Ch.  J.,  Hog  an,  Cardozo,  McLaughlin  and 
Andrews,  JJ.,  concur;  Chase,  J,,  not  voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Claim  of  John  B.  Lord,  Respondent, 
against  the  Estate  of  Samuel  E.  Haslett,  an  Incom- 
petent Person. 

Brooklyn  Trust  Company  et  al.,  as  Conunittee  of  the 
Property  of  Samuel  E.  Haslett,  an  Incompetent 
Person,  Appellants. 

Incompetent  persons  —  when  committee  of  an  incompetent 
not  required  to  pay  a  claim  which  the  incompetent,  if  restored 
to  health,  would  probably  not  have  paid. 

In  a  prooeeding  to  oompd  the  oommittee  of  an  inoompetent  to  pay 
the  expenses  of  the  petitioner  in  an  action  brought  against  him,  it 
appeared  that  the  petitioner,  acting  upon  his  own  initiative,  took 
(diarge  of  the  property  of  the  inoompetent  and  looked  after  him  and 
his  affairs,  when  his  mind  became  impaired;  in  so  doing  the  petitioner 
questioned  the  vaUdity  of  a  poWer  of  attorney  given  by  the  incompetent 
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to  another,  and  caused  such  attorney  in  fact  and  another  to  be  indicted 
for  conspiracy.  The  defendants  were  acquitted.  Thereafter  they 
brought  actions  against  petitioner  for  malicious  proseution,  which 
actions  were  compromised  and  settled  by  petitioner,  who  now  asks 
that  the  expenses  of  defending  the  actions  and  the  amount  paid  by 
him  on  the  settlement  be  repaid  him  out  of  the  estate  of  the  incom- 
petent. The  committee  of  the  incompetent  was  not  a  party  to  the 
actions  against  petitioner  or  consulted  with  reference  thereto.  Held, 
that  the  petition  sets  forth  no  facts  sufficient  to  sustain  an  order 
requiring  the  committee  of  the  incompetent  to  pay  any  part  of  the 
claim. 

Matter  of  Haslett,  188  App.  Div.  208,  reversed. 

(Argued  October  1,  1919;  decided  October  14,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  6,  1919,  which  reversed  an 
order  of  the  Kings  County  Court  denying  an  apphcation 
for  an  order  directing  the  committee  of  the  property  of 
Samuel  E.  Haslett,  an  incompetent  person,  to  pay  the 
expenses  incurred  by  petitioner  in  defending  certain 
actions  brought  against  him  for  maUcious  prosecution 
and  sending  the  petition  back  to  the  County  Court  for 
consideration. 

The  following  question  was  certified:  "  Does  the 
petition  herein  state  facts  sufficient  to  justify  the  court 
in  granting  to  the  petitioner  equitable  reUef  as  prayed  for 
therein?  " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jackson  A.  Dykman  for  appellants.  Petitioner's  con- 
scious wrongdoing  gives  no  right  to  indemnity.  {Gilbert 
V.  Finchy  173  N.  Y.  455;  SL  John  v.  St.  John's  Church, 
15  Barb.  346;  Bridgeport  Fire  Ins.  Co.  v.  Wilson,  34 
N.  Y.  281;  Vil.  of  Part  Jertns  v.  First  Nat.  Bank,  96 
N.  Y.  550.) 

Conrad  Saxe  Keyes  for  respondent.  The  court  having 
the  custody  of  the  estate  of  an  incompetent  person  has 
power   to   grant   this   apphcation.     {Matter   of  Heeney, 
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2  Barb.  Ch.  326;  Matter  of  Strickland,  L.  R.  6  Ch.  App. 
226;  Matter  of  Carysport,  Cr.  &  P.  76;  Matt£r  of  Whit- 
bread,  2  Mer.  299;  Matter  of  Whitaker,  L.  R.  42  Ch. 
Div.  119;  Matter  of  Willoughbyy  11  Paige,  257;  Matter  of 
Lamie)',  68  App.  Div.  320;  Matter  of  Andrews,  56  Misc. 
Rep.  15;  Matter  of  Wallace,  172  App.  Div.  544;  Matter  of 
Maxwell,  218  N.  Y.  88.)  An  agreement  of  indemnity 
should  be  implied  in  law.  {Griffiths  v.  Harderibergh,  41 
N.  Y.  464;  Carter  v.  Beckwith,  128  N.  Y.  312;  Kent  v. 
West,  SS  App.  Div.  112.) 

McLaughlin,  J.  The  committee  of  the  property  of 
Samuel  E.  Haslett,  an  incompetent  person,  appeals  to 
this  court  from  an  order  of  the  Appellate  Division,  second 
department,  reversing  an  order  of  the  County  Court  of 
Kings  coimty,  which  dismissed  the  petition  of  the  respond- 
ent for  the  payment  of  a  claim  against  the  estate  of 
Samuel  E.  Haslett,  and  sending  the  matter  back  to  the 
County  Court  for  further  consideration.  The  Appellate 
Division  certified  the  following  question:  "  Does  the 
petition  herein  state  facts  sufficient  to  justify  the  court 
in  granting  to  the  petitioner  equitable  reUef  as  prayed 
for  herein?" 

The  question  presented,  therefore,  is  whether,  upon 
the  facts  set  out  in  the  petition,  the  County  Court 
should  have  directed  the  payment  of  the  claim,  either 
in  whole  or  in  part. 

The  petition  alleges,  in  substance,  that  on  the  18th 
of  March,  1912,  Samuel  E.  Haslett  was  adjudged  an 
incompetent  person  and  the  appellants  appointed  a 
committee  of  his  property;  that  for  many  years  prior 
to  his  being  adjudged  an  incompetent,  the  petitioner 
had  acted  as  his  legal  adviser  and  assisted  him  in  that 
connection  in  many  ways;  that  in  the  latter  part  of  April; 
1911,  Haslett's  mind  became  impaired  to  such  an  extent 
that  in  the  early  part  of  1912  the  petitioner  took  charge 
of  his  residence,  looked  after  his  comfort,  etc. ;  that  on 
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the  15th  of  February,  1912,  the  petitioner  was  informed 
that  Haslett  had  deUvered  to  one  Gardner  a  power  of 
attorney  to  act  for  him  with  reference  to  his  property; 
that  upon  acquiring  this  information  the  petitioner  went 
to  the  residence  of  Haslett,  foimd  him  confined  to  his 
bed  in  the  care  of  a  nurse  named  Decker,  from  whom 
he  learned  that  Haslett  had,  in  fact,  given  such  power  erf 
attorney;   that  Gardner,   acting  imder  the  same,   had 
taken  charge  of  Haslett's  residence,  and  between  the 
15th  and  18th  of  February  refused  to  admit  the  petitioner 
and  other  persons  having  business  relations  with  hhn; 
that  by  reason  of  the  facts  stated,  the  petitioner  feared 
Decker  and  Gardner  were  engaged  in  a  conspiracy  to 
obtain  control  of  the  person  and  property  of  Haslett; 
that  thereupon  he  consulted  with  a  magistrate  and  laid 
the  facts  before  him,  with  the  result  that  the  magistrate 
issued  a  summons  to  one  Samuels,  a  relative  of  said 
Haslett  upon  the  return  of  which  a  preliminary  investi- 
gation was  conducted,  where  it  appeared  that  a  power 
of  attorney  dated  February  15,  1912,  purporting  to  be 
executed  by  Haslett,  and  giving  to  Gardner  full  power  and 
authority  over  the  person  and  property  of  said  Haslett, 
was  produced;  that  the  petitioner  examined  the  same  and 
reached  the  conclusion  that  the  signature  thereon  was 
not  genuine;  that  the  magistrate,  at  the  conclusion  of  the 
hearing,  issued  a  warrant  for  the  arrest  of  Decker  and 
Gardner  upon  the  charge  of  conspiracy;  that  they  were 
arrested,  subsequently  indicted,  placed  upon  trial,  and 
in  1916  acquitted;  that  following  thdr  acquittal  each 
commenced  an  action  against  the  petitioner  to  recover 
damages  for  malicious  prosecution;  that  the  petitioner 
appeared  in  each  action  by  attorneys  retained  by  him 
and  interposed  answers;  that  about  the  time  the  cases 
were  ready  for  trial  the  petitioner,   acting  under  the 
advice  of  his  attorneys,  retained  trial  counsel,  who  advised 
him  to  settle  and  compromise  the  actions,  which  he  did 
by  paying  to  each  plaintiff  $1,000;  that  his  expenses  in 
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defending  the  actions,  including  the  amounts  paid  to 
the  plaintiffs,  amounted  to  $7,788.39,  and  he  asked  that 
an  order  be  made  directing  the  conunittee  to  pay  this 
amoimt  out  of  Haslett's  estate. 

I  am  of  the  opinion  that  the  Coimty  Court  was  right 
in  dismissing  the  petition.  The  Coimty  Court  held  there 
was  no  authority  in  law  to  justify  the  payment  of  the 
claim  or  any  part  of  it,  and  with  this  view  I  fully  agree. 
The  petitioner,  a  third  party,  acting  upon  his  own 
initiative,  took  steps  which  resulted  in  the  arrest,  subse- 
quent indictment  and  trial  of  Decker  and  Gardner. 
His  acts  were  imjustified,  and  had  the  incompetent  been 
restored  to  health  he  would  have  been  imder  neither  a 
legal  nor  moral  obligation  to  pay  the  claim.  The  com- 
mittee stands  in  precisely  the  same  position.  It  was 
not  made  a  party  to  the  proceeding,  nor  was  it  consulted, 
so  far  as  appears,  as  to  the  settlement  and  compromise. 

Attention  is  called  by  the  respondent  to  Matter  of 
Heeney  (2  Barb.  Ch.  326)  as  justifying  the  payment  of 
this  claim.  It  falls  far  short  of  it.  There,  the  incom- 
p)etent,  when  in  full  possession  of  his  faculties,  adopted 
two  yoimg  women.  He  had  likewise  paid  his  sister  an 
annuity  and  had  supported  three  old  women  by  fixed 
allowances.  These  facts  the  chancellor  held  satisfied  him 
beyond  all  reasonable  doubt  that  the  lunatic,  if  in  good 
health,  would  have  continued  such  support. 

Matter  of  WiUoughby  (11  Paige,  257),  cited  by  the 
respondent,  is  not  in  point.  There,  the  application  for 
an  allowance  for  a  stepdaughter  of  the  lunatic  was 
denied  because  the  chancellor  was  not  satisfied  that  the 
lunatic  would,  if  restored  to  his  reason,  consider  her  as 
having  a  claim  upon  his  bounty.  The  denial  was  also 
placed  upon  the  grounds  that  the  opposing  affidavit 
showed  that  the  lunatic  did  not  consider  her  as  an 
adopted  daughter  and  because  she  had  property  of  her 
own. 

All  of  the  authorities,  so  far  as  I  am  aware,  where 
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allowances  of  this  character  have  been  made,  are  upon 
the  theory  that  the  lunatic  would,  in  all  probability, 
have  made  such  payments  if  he  had  been  of  soimd  mind 
(Matter  of  Heeney,  supra;  Matter  of  Farmers^  L.  &  T. 
'  Co.,  181  App,  Div.  642;  affd.,  225  N.  Y.  666;  Matter 
of  Earl  of  Carysfart,  1840,  Craig  &  P.  76)  or  where 
proceedings  have  been  instituted  to  have  it  adjudged 
that  the  limatic  has  been  restored  to  health  and  to  have 
the  conmiittee  discharged.  {Carter  v.  Beckwith,  128 
N.  Y.  312;  Matter  of  Lamer,  68  App.  Div.  320.) 

In  the  instant  case  there  is  not  a  single  fact  set  forth 
which  would  justify  the  court  in  reaching  the  conclusion 
that  if  the  incompetent  were  restored  to  health  he  would 
pay  the  claim  or  any  part  of  it.  In  this  connection  it 
is  to  be  noted  there  is  nothing  in  the  petition  to  indicate 
the  size  of  the  incompetent's  estate,  or  that  if  the  payment 
were  made  it  would  not  entirely  exhaust  it,  I  lay  little 
stress  upon  this,  however,  because  the  view  which  I  take 
of  the  application  is  t!hat  if  the  incompetent  were  restored 
to  health,  there  would  be,  upon  the  facts  presented, 
certainly  no  legal,  nor  do  I  think  any  moral,  obligation 
on  his  part  to  indemnify  the  petitioner  for  the  expenses 
incurred  by  him  in  defending  the  actions  referred  to. 

The  order  appealed  from  should,  therefore,  be  reversed 
and  the  order  of  the  County  Court  affirmed,  with  costs 
in  this  court  and  the  Appellate  Division.  The  question 
certified  should  be  answered  in  the  negative. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Cardozo,  Pound 
and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Application  of  Charles  H.  Semper, 
Respondent,  for  a  Writ  of  Mandamus,  against  Edwin 
Duffey,  as  State  Commissioner  of  Highways, 
Appellant. 

state  highways  —  contract  for  construction  of  highway  — 
forfeiture  of  deposit  made  by  bidder — mandamus  —  when 
such  bidder  cannot  recover  deposit  because  of  error  in  esti- 
mates of  state. 

• 

A  oontaraotor  in  a  proposal  for  the  oonstruotion  of  a  state  highway 
stated  that  his  information  of  the  work  to  be  done  and  materials  to  be 
furnished  was  **  seoured  by  personal,  investigation  and  research  and 
not  from  the  estimates  of  the  State  Commissioner  of  Highways." 
He  in  fact  made  his  bid  based  upon  such  estimates,  and,  after  the  bid 
was  aooepted,  refused  to  execute  the  contract  upon  the  ground  that 
his  proposal  was  due  to  a  misunderstanding  on  his  part  or  a  mutual 
mistake  in  that  the  statement  in  the  estimates  that  certain  materials 
could  be  obtained  at  a  near-by  place  at  a  designated  price,  was 
erroneous.  Under  these  circumstances  it  is  not  the  clear  legal  duty 
dt  the  state  to  relieve  the  contractor  from  his  obligation' and  he  cannot 
recover,  by  mandamus,  the  certified  check  which  he  deposited  with  the 
state  to  beoome  its  property  if  his  proposal  was  accepted  and  he  failed 
to  execute  the  contract.  (Faber  v.  City  of  New  York,  222  N.  Y.  255, 
260,  distinguished.) 
.    Matter  of  Semper  v.  Duffey,  188  App.  Div.  984,  reversed. 

(Argued  September  3,  1919;  decided  October  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  July  8,  1919,  which  affirmed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  state  superintendent  of  highways 
to  retm-n  a  check  deposited  as  security  on  a  road  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion, 

Charles  D.  Newton^  Attorney-General  (Arthur  E.  Rose 
and  B.  F.  Sturgis  of  counsel),  for  appellant.     The  estimate 
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sheet  was  no  part  of  the  plans  or  specifications,  or  of  the 
contract,  and  the  statements  contained  therein  were  not 
warranties  or  representations  intended  to  be  reUed  upon 
{W.^.  AsphaU  Co.  v.  Carlisle,  158  App.  Div.  638;  Simp-^ 
son  &  Co.  V.  U.  S.,  31  U.  S.  Coxut  of  Claims,  217;  afifd., 
172  U-  S.  372;  CaUahan  Construction  Company  v.  U.  S., 
47  U-  S.  Coxut  of  Claims,  177;  Lewman  v.  U.  S-,  31  U,  S. 
Court  of  Claims,  470.)  Not  only  does  the  proposal 
contract  executed  by  the  respondent  bar  him  from 
asserting  that  he  is  deceived  by  the  statements  in  the 
estimate  sheet  but  the  evidence  discloses  the  fact  that 
♦  he  did  not  actually  rely  on  such  statements.  {Southern 
Development  Co.  v,  SiUa,  125  U.  S.  247;  Farrar  v.  Churchill^ 
135  U.  S.  609.) 

John  N.  Carlisle  for  respondent.  The  state  havii^ 
made  on  its  estimate  sheet  a  positive  statement  that 
stone  could  be  procured  from  a  commercial  quarry  at 
Union  Springs,  it  cannot  now  repudiate  this  positive 
statement  and  rely  upon  any  quaUfying  clauses  in  either 
the  proposal,  information  for  bidders  or  m  the  proposed 
contract  to  overturn  such  statement  so  made  and  relied 
upon.  {HoUerback  v.  United  States,  233  U.  S.  165.) 
There  being  in  this  case  a  mutual  mistake  of  fact  and  the 
relator  having  been  led  by  the  statement  of  the  state 
to  make  his  bid,  he  is  entitled  to  a  return  of  his  check. 
(Atlantic  Construction  Co.  v.  State,  103  Misc.  Rep.  234; 
Faber  v.  City  of  New  York,  222  N.  Y.  255;  Harper,  Inc., 
V.  City  of  Newburgh,  159  App.  Div.  695;  Christie  v. 
United  States,  237  U.-  S.  233;  Hollerbach  v.  United  States, 
233  U.  S.  165;  Leary  v.  Geller,  224  N.  Y.  56;  Martens  v. 
City  of  Syracuse,  183  App.  Div.  622;  Lumber  Ex.  Bank 
V.  Miller,  18  Misc.  Rep.  127.) 

Pound,  J.  Relator  was  a  bidder  for  the  construction 
of  a  state  highway.  The  estimate  sheet  exhibited  by 
the    state    commissioner    of    highways    to   contractors 
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indicated  in  entire  good  faith  that  the  supply  of 
stone  necessary  therefor  could  be  obtained  at  Union 
Springs  at  ninety  cents  the  cubic  yard.  That  was  a 
mistake,  as  relator  discovered  after  making  his  bid.  It 
could  only  be  obtained  elsewhere  at  a  much  higher  cost. 
He  refused  to  execute  the  contract  and  now  seeks  to 
recover  a  certified  check  for  $1,450  which  he  deposited 
with  his  proposal,  to  become  the  property  of  the  state 
if  his  proposal  was  accepted  and  he  failed  to  execute  the 
contract.  It  has  been  held  below  that  his  proposal  was 
due  to  a  misimderstanding  on  his  part  or  a  mutual 
mistake  of  fact  as  to  the  possibility  of  obtaining  the  stone 
at  Union  Springs  according  to  the  estimate  and  that  it 
was  the  clear  legal  duty  of  defendant  to  return  the  check. 
I  reach  the  conclusion  that  no  mistake  or  misunder- 
standing as  to  the  place  where  the  relator  could  obtain 
stone  will  avail  him  in  this  proceeding.  His  itemized 
proposal  states  that  he  has  carefully  examined  among 
other  things  "  the  form  of  contract,"  and  that  the  certified 
check  accompanying  the  bid  "  shall  become  the  property 
of  the  state  if  his  proposal  is  accepted  and  he  fails  to 
execute  the  contract."  He  thus  binds  himself  to  enter 
into  a  contract  in  and  by  which  he  agrees  that  his 
information  ''  regarding  all  the  conditions  affecting  the 
work  to  be  done  and  labor  and  materials  to  be  furnished 
for  the  completion  of  this  contract  *  *  *  was  secured 
by  personal  invtstigaiion  and  research  and  not  from  the 
estimates  of  the  State  Commissioner  of  Highways;  and 
that  he  will  make  no  claim  against  the  state  by  reason 
of  estimates,  tests  or  representations  of  any  officer  or 
agent  of  the  state."  It  thus  appears  that  the  proposal 
was  so  related  to  the  contract  that  the  contractor  was 
precluded  from  relying  on  the  statement  in  the  estimate 
that  stone  would  be  obtained  at  a  given  place  at  a  given 
price.  The  statement  was  suggestive  merely,  directing 
him  for  inquiries  to  what  the  state  considered  the  nearest 
available  source  of  supply.    The  bidder  had  the  same 
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opportunity  to  discover  the  facts  that  the  state  had 
and  he  in  his  proposal  agreed  to  execute  a  contract  to 
the  effect  that  he  had  availed  himself  of  his  opportunity 
and  was  content  to  make  the  proposal  and  to  execute 
the  contract  upon  the  imderstanding  that  he  was  relying 
on  his  own  personal  investigation. 

We  held  in  Faber  v.  CUy  of  New  York  (222  N.  Y. 
255,  260)  that  where  the  contractor  had  no  reasonable 
opportunity  to  discover  the  truth  as  to  the  position  of 
bed  rock  and  the  evidence  was  sufficient  to  show  that 
the  contract  was  made  by  both  parties  on  the  under- 
standing that  the  bed  rock  was  as  indicated  in  the  plan 
prepared  by  the  city,  the  contractor  might  recover  for 
extra  work,  but  here  the  parties  had  entire  equality 
of  opportimity.  The  case  is  the  same  as  any  mutual 
misunderstanding  as  to  price,  source  of  supply,  and  the 
Uke.  The  proposal  is  made  at  the  bidder's  risk  in  these 
regards,  certainly  where  no  element  of  deception  or 
inequality  or  inequity  is  presented.  The  bidder  has 
forfeited  the  money  accompanying  his  bid  by  faiUng  to 
execute  the  contract.  The  result  may  seem  harsh  but 
the  state  properly  protects  itself  by  the  strictness  of  its 
contract  and  the  relator  must  be  boimd  by  the  terms 
thereof  as  proffered. 

The  orders  of  the  Special  Term  and  the  Appellate 
Division  should  be  reversed  and  the  apphcation  for  the 
writ  of  mandamus  denied,  with  costs  to  appellant  in 
all  courts. 

HiscocK,  Ch.  J.,  Chase,  Cardozo  and  Andrews,  JJ., 
concur;  Hogan,  J.,  absent;  McLaughun,  J.,  not  voting. 

Orders  reversed,  etc. 
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William  B.  Farnham  et  al.,  Appellants,  v.  Cora  M. 

Farnham,  Respondent. 

Hiuiband  and  wife  —  alimony  —  action  by  penona,  claiming 
to  be  entitled  to  property  of  a  husband  now  deceased,  to  annul 
his  marriage  to  the  defendant  on  ground  that  he  was  a  lunatic 
and  incapable  of  entering  into  a  marriage  contract  —  plain- 
tiffs in  such  action  not  required  to  pay  alimony  and  counsel 
fee  to  defendant. 

This  aotion  is  brought  under  section  1747  of  the  Code  ot  Civil 
Prooedure  for  the  purpose  of  procuring  a  judgment  annulling  the 
marriage  of  the  defendant,  whose  husband  is  now  deceased,  on  the 
groimd  that  at  the  time  the  ceremony  was  performed  the  latter  was 
incapable  of  entering  into  the  contract  by  reason  of  his  then  being 
a  lunatic.  The  plaintiffs  are  entitled  to  share  in  the  estate  of  the 
father  of  the  deceased  husband,  in  which  estate  a  child  of  his  marriage 
to  defendant  is  entitled  to  a  distributive  share  in  case  the  marriage 
was  valid.  Held,  that  while  the  statute  clothes  tham  with  authority, 
as  interested  parties,  to  maintain  an  action  to  test  the  validity  of  the 
marriage,  they  are  under  no  obligation  to  pay  aJimony  or  to  furnish 
defendant  with  means  to  defend  the  action.  She  is  not  a  privileged 
suitor  against  them,  but  only  against  her  husband  while  he  lived. 

Farnham  v.  Farnham,  186  App.  Div.  937,  reversed. 

(Submitted  September  30,  1919;  decided  October  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  -in  the  fourth  judicial 
department,  entered  December  9,  1918,  which  affirmed 
an  order  of  Special  Term  granting  a  motion  for  alimony 
and  counsel  fee  in  an  action  to  annul  a  marriage. 

The  following  question  was  certified:  "  Had  the 
court  power  to  make  the  order  appealed  from?  " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F.  E.  Converse  for  appellants.  The  court  wa3  without 
power  to  make  the  order  appealed  from,  for  the  reason 
that  the  plaintiffs  do  not  stand  in  the  relation  of  husband 
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to  the  defendant.  (Edol.  Abr.  508  [cited  in  1  Bishop  on 
Mar.  &  Div,  §  1386,  n.  I];  Stewart  on  Mar.  &  Div. 
[1887  ed.]  §  358;  Cooke  v.  Cooke,  2  PhiU.  40;  Shelf ord  on 
Mar.  &  Div.  586;  Rogers  v.  Vines,  6  Ire.  293;  Burr  v. 
Burr,  7  Hill,  207;  2  Bishop  on  Mar.  &  Div.  §§  829,  887. 
Story's  Eq.  Juris.  §  1424;  MorreU  v.  MorreU,  2  Barb; 
480;  GHfin  v.  Griffin,  47  N.  Y.  134;  Wood  v.  Wood,  2 
Paige,  108;  Collins  v.  Collins,  71  N.  Y.  269;  Lake  v. 
Lake,  194  N.  Y.  179.)  The  statute  (Code  Qv.  Pro. 
§  1769)  limits  the  power  of  the  coxut  to  an  order  requiring 
the  husband,  only,  to  pay  alimony  and  coimsel  fees. 
(Erkenhrach  v.  Erkenbrach,  96  N.  Y.  456;  Livingston  v. 
Livingston,  173  N.  Y.  377;  Walker  v.  Walker,  155  N.  Y. 
77;  Walter  v.  Walter,  217  N.  Y.  439;  Johnson  v.  Johnson, 
206  N.  Y.  561;  Ramsden  v,  Ramsden,  91  N.  Y.  281.) 
The  grant  of  jurisdiction  to  entertam  an  action  to  annul 
a  marriage  carries  with  it  no  impUed  or  incidental  power 
to  award  alimony  to  be  paid  by  any  litigant  other  than  a 
husband.  (Ball  v.  Montgomery,  2  Ves.  Jr.  190;  Cooke 
V.  Cooke,  I  Eng.  Ecc.  178;  Atwater  v.  Atwater,  53  Barb. 
621;  Rockwell  v.  Morgan,  13  N.  J.  Eq.  119.)  The  court 
was  further  without  power  to  grant  the  order  appealed 
from,  for  the  reason  that  the  trustee  who  was  directed  to 
pay  the  allotted  sum  from  funds  in  his  hands  is  not  a 
party  to  the  action.  Neither  had  the  court  jurisdiction 
over  the  fund.  {Goodsell  v.  Western  Union  Tel.  Co., 
.109  N.  Y.  147;  Story  v.  N.  Y.  &  H.  Railroad,  6  N.  Y.  85; 
South  Buffalo  Ry.  Co.  v.  Kirkover,  176  N.  Y.  301;  AUman 
V.  Hofeller,  152  N.  Y.  498;  Bamberg  v.  International 
Ry.  Co.,  121  App.  Div.  4;  Boice  v.  Jones,  106  App.  Div. 
548;  Code  Civ.  Pro.  §  416;  Knickerbocker  Trust  Co.  v. 
0.,  C.  &  R.  S.  Ry.  Co.,  201  N.  Y.  379.) 

E.  W.  Hamn  and  Elmer  E.  Stanton  for  respondent. 
The  court  had  the  power  to  allow  the  wife  alimony  and 
counsel  fees  in  its  discretion.  (Higgins  v.  Sharp,  164 
N.  Y.  4;  Brinkley  v.  Brinkley,  50  N.  Y.  184;  Griffin  v. 
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GHp%y  47  N.  Y.  134;  Jmea  v.  Bnnsmade,  183  N.  Y. 
259.) 

McLaughlin,  J.  In  1905  William  H.  Farnham  died, 
at  Palmyra,  N.  Y.,  leaving  him  surviving  as  his  only 
heir-at-law  and  next  of  kin,  his  son,  Louis  S.  Farnham. 
He  left  a  will,  which  was  admitted  to  probate,  in  which  he 
gave  and  devised  all  his  estate,  real  and  personal,  in  trust 
to  John  K.  WiUiamson,  to  use  the  income  therefrom  for 
the  support  of  his  widow  and  son  during  their  joint 
lives  and  the  life  of  the  survivor,  and  upon  the  death  of 
the  survivor  to  pay  and  distribute  what  remained  to  and 
among  his  heirs-at-law  and  next  of  kin  in  the  manner 
and  proportions  prescribed  by  law  in  case  of  intestacy. 
The  wife  of  the  testator  predeceased  him.  In  1910  the 
son  married  the  defendant  at  Kansas  City,  Kansas. 
He  died  June  5, 1917,  leaving  him  surviving  the  defendant, 
his  alleged  widow,  and  WiUiam  H.  Farnham,  2d,  the 
only  issue  of  the  marriage.  The  plaintiff  Ehzabeth 
Cranmer  is  a  sister  of  the  testator  and  the  other  plaintiffs 
are  his  nephews.  The  action  is  brought  under  section 
1747  of  the  Code  of  Civil  Procedure  for  the  purpose  of 
procuring  a  judgment  annuUing  the  marriage  of  the 
defendant  to  Louis  S.  Farnham,  on  the  ground  that 
at  the  time  the  ceremony  was  performed  the  latter  was 
incapable  of  entering  into  the  contract  by  reason  of  his 
then  being  a  limatic.  After  issue  had  been  joined,  the 
defendant  moved  for  alimony  and  counsel  fee.  The 
motion  resulted  in  an  order  allowing  defendant  $100 
per  month  alimony  during  the  pendency  of  the  action  and 
$750  counsel  fee,  such  sums  to  be  paid  from  the  funds 
in  the  hands  of  the  trustee  imder  the  will  of  WiUiam  H. 
Farnham.  An  appeal  was  taken  to  the  Appellate 
Division,  fourth  department,  which  affirmed  the  order, 
but  granted  permission  to  appeal  to  this  court,  certifying 
the  following  question:  "  Had  the  court  power  to  make 
the  order  appealed  from?  " 
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I  am  of  the  opinion  the  orders  appealed  from  should  be 
reversed  and  the  motion  for  alimony  and  counsel  fee 
denied.  There  is  no  authority,  so  far  as  I  am  aware, 
justifying  the  making  of  such  allowance,  nor  do  I  believe 
the  court  had  power  to  make  it.  Alimony  and  counsel 
fee  can  only  be  allowed  when  the  relation  of  husband  and 
wife  exists.  The  defendant  has  no  husband.  He  died 
in  June,  1917,  and  after  his  death  the  coxut  had  no  power 
to  make  an  order  allowing  alimony  and  counsel  fee  in 
an  action  brought  to  annul  the  marriage.  If  the  marriage 
were  a  valid  one,  then  the  statute  defines  what  interest 
the  widow  takes  in  the  husband's  estate,  and  that  interest 
is  substituted  for  and  takes  the  place  of  the  obligation 
resting  upon  him,  prior  to  his  death,  to  support  her.  The 
obUgation  to  support  and  maintain  is  the  underlying 
principle  which  justifies  the  granting  of  alimony  and 
counsel  fee,  when  the  marriage  relation  is  attacked. 
The  plaintiffs,  however,  stand  in  no  such  position  to 
the  defendant.  They  are  strangers  to  her.  The  statute 
clothes  them  with  authority,  as  interested  parties,  to 
maintain  an  action  to  test  the  validity  of  the  marriage, 
and  they  are  under  no  more  obUgation  to  furnish  her  with 
means  to  defend  the  action  than  they  are  to  support  her. 
She  is  not  a  privileged  suitor  against  them,  but  only 
against  her  husband  while  he  Uved. 

There  are  several  other  ways  in  which  the  validity 
of  a  marriage  may  be  attacked,  e,  g.,  action  to  admeasure 
dower;  to  partition  real  property;  to  distribute  or  admin- 
ister the  personal  estate.  It  has  never  been  held,  so  far 
as  I  am  aware,  after  a  diUgent  search,  that  when  thus 
attacked,  alimony  and  counsel  fee  can  be  given  out  of  the 
property  involved.  This  court  has  frequently  applied 
this  rule  and  held  that  it  is  only  where  the  parties  to  the 
action  stand  in  the  relation  of  husband  and  wife  that 
the  latter  is  entitled  to  alimony  and  counsel  fee. 

In  CoUins  v.  Collins  (71  N.  Y.  269)  the  court  held  that 
in  order  to  authorize  such  allowance  it  must  be  admitted, 
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or  proof  presented  sufficient  to  authorize  the  court  to 
determine,  that  the  apphcant  "  stands  in  the  relation  of 
wife  to  the  party  against  whom  the  apphcation  is  made." 

And  in  Lake  v.  Lake  (194  N.  Y.  179)  it  was  held  that 
such  an  order  must  primarily  rest  upon  the  existence  of 
the  relation  of  husband  and  wife;  "  unless  that  relation  is 
sustained  by  the  parties  there  is  no  basis  for  the  order." 

But  it  is  suggested,  not  by  counsel,  that  this  is  an 
action  to  annul  a  marriage  and,  therefore,  a  different  rule 
applies;  that  independent  of  the  statute  there  is  inherent 
power  in  the  court  to  make  the  allowance.  Undoubtedly, 
where  the  husband  attacks  the  validity  of  the  marriage, 
and  seeks  to  have  it  annulled,  there  is  implied  power  in 
the  court  to  award  the  wife,  during  the  pendency  of  the 
action,  sufficient  fimds  from  his  estaleTo  pay  her  living 
expenses  and  also  counsel  fee  to  enable  her  to  defend  |( 
the  action.  {Higgins  v.  Sharp,  164  N.  Y.  4;  Griffin  v. 
Griffin,  47  N.  Y.  134;  NoHh  v.  North,  1  Barb.  Ch.  241.) 
But  where  the  wife  brings  an  action  to  have  the  marriage 

• 

annulled,  it  has  been  held  that  the  court  has  no  power 
to  award  alimony  and  counsel  fee.  {Jones  v.  Brinsmade, 
183  N.  Y.  258.)  The  principle  imderlying  that  decision 
is  that  if  the  wife  succeed,  the  decree  nullifying  the 
marriage  relates  back  to  the  contract  of  marriage  and 
the  parties  in  that  event  are  in  the  same  position  as  if 
they  never  had  been  married;  in  other  words,  that  the 
wife  having  elected  to  rescind  the  contract,  can  claim 
nothing  under  it. 

What  was  said  in  Rockwell  v.  Morgan  (13  N.  J.  Eq.  119) 
is  quite  applicable  here.  That  action  was  brought  to 
admeasiure  dower  and  it  was  sought  to  have  an  allowance 
made  out  of  the  property  involved.  The  learned 
chancellor  said:  "  I  have  been  unable  to  discover  any 
principle  upon  which  the  reUef  asked  for  can  be  granted, 
nor  have  I  foimd  any  case  which  supports  the  apphcation. 
It  is  simply  a  request  for  maintenance  out  of  the  property 
in  question  during  the  progress  of  the  controversy.    *    *   * 
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In  a  controversy  with  her  husband  it  is  just  that  she 
should  have  the  means  of  enforcing  her  claim,  or  of  test- 
ing its  validity.  But  the  doweress  is  not  under  coverture. 
The  claim  is  not  against  her  husband,  nor  even  against 
his  estate.  *  *  *  But  what  stronger  claim  has  she 
in  equity  against  her  husband's  children  than  she  would 
have  against  a  stranger?  She  clearly  has  no  claim  in  this 
court  to  alimony  or  maintenance  from  the  children. 
I  know  of  no  case  in  which  this  claim  is  allowed,  except 
as  against  the  husband  himself,  and  that  only  as  incidental 
to  a  bill  for  divorce  or  other  relief  against  the 
husband     *     *     *.'' 

The  action,  as  indicated,  is  to  annul  a  marriage.  The 
wife  is  defendant,  but  the  adverse  party  is  not  her  husband 
and  the  estate  out  of  which  she  asks  for  the  allowance  is 
not  that  of  her  husband.  The  property  never  belonged 
to  hun.  His  only  interest  therein  was  the  right  to  the 
mcome  therefrom.  The  title  is  in  the  trustee  appomted 
by  the  will  of  William  H.  Farnham.  If  the  plaintiffs 
succeed  in  the  action  the  property  will  belong  to  them,  and 
if  they  fail  then  the  property  will  belong  to  the  infant 
son  of  her  deceased  husband.  Upon  what  possible 
theory  can  the  property  of  a  third  party  be  summarily 
taken  from  him  and  given  to  another?  Is  the  title  to 
property  so  insecurely  protected?    I  do  not  think  so. 

There  is  another  reason  why  this  order  is  erroneous 
though  I  prefer  to  place  my  decision  upon  the  ground 
already  stated.  The  property  from  which  the  allowance 
is  directed  to  be  paid  is  in  the  hands  of  a  trustee,  who  is 
not  a  party  to  the  action.  The  coxut  has  no  jurisdiction 
over  him,  nor  has  it  any  jurisdiction  over  the  fund  which 
he  holds.  Before  the  same,  or  any  part  of  it,  can  be 
taken  from  him  he  is  entitled  to  his  day  in  court. 

The  orders  of  the  Appellate  Division  and  the  Special 
Term  should,  therefore,  be  reversed  and  the  motion  for 
alimony  and  counsel  fee  denied,  without  costs.  The 
question  certified  is  answered  in  the  negative. 
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Pound,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  the  court  herein. 

The  wife  in  a  matrimonial  action,  brougjht  after  the 
death  of  the  husband  by  his  relatives  who  have  an  interest 
to  avoid  the  marriage,  asks  the  court  for  an  allowance  for 
coimsel  fee  and  alimony.  The  relation  of  husband  and 
wife  existed  when  the  husband  died.  On  general  principles 
of  equity,  the  court  should  have  power  to  require  those 
who  seek  to  annul  a  marriage  for  their  pecuniary  gain  to 
pay  such  sums  as  may  be  necessary  to  enable  the  wife 
to  conduct  her  defense.  Counsel  fee  and  alimony  are 
incidents  p)eculiar  to  the  trial  of  matrimonial  actions. 
{Lake  v.  Lake^  194  N.  Y,  179.)  No  express  statutory 
authority  being  given,  the  power  of  the  court  to  make 
such  an  allowance  is  sustained  as  incidental  to  annul- 
ment actions  where  the  husband  brings  the  action  and 
the  wife  seeks  to  sustain  the  validity  of  the  marriage. 
{Jones  V.  Brinsmade,  183  N.  Y.  258.)  The  relation  of 
husband  and  wife  has  been  terminated,  but  not  dis- 
solved. The  husband  did  not  question  it.  The  fact  that 
he  is  dead  does  not  make  the  claim  for  coimsel  fee 
inequitable.  Why  equity  should  refuse  to  lay  hold  of 
the  very  fimd  that  the  plaintiffs  seek  to  obtain  as  the 
result  of  their  attack  on  the  marriage  in  order  to  make  the 
allowance  therefrom  is  not  apparent.  Defendant  seeks 
to  protect,  not  property  rights  merely,  but  her  status  as 
a  lawful  wife  and  the  legitimacy  of  the  child  and  the 
child's  inheritance.  (Code  Civ.  Pro.  §  1749,  as  amended 
by  L.  1919,  ch.  202.)  Plaintiffs  attack  such  status  and 
such  le^timacy  to  possess  themselves  of  the  fund.  It 
seems  unjust  and  inconsistent  on  these  facts  to  compel 
the  wife  to  conduct  her  defense  at  her  own  expense.  If 
plaintiffs  succeed,  the  fund  will  be  diminished  only  to  the 
extent  necessary  to  protect  her  from  oppression  and  to 
enable  her  to  present  her  defense. 

But  she  has  no  reason  for  demanding  support  from  the 
11 
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fund  or  from  the  plaintiffs.  If  the  action  had  not  been 
brought,  she  would  have  no  claim  on  plaintiffs  or  the  fund 
for  such  support  and  the  action  creates  no  equities  in  that 
regard. 

I  am  for  a  decision  modifying  the  order  appealed  from 
by  striking  therefrom  the  provision  for  alimony  pendente 
lite,  and  otherwise  affirming  it,  without  costs. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo  and  Andrews,  JJ., 
concur  with  McLaughlin,  J.;  Pound,  J.,  reads  dis- 
senting opinion,  with  whom  Chase,  J.,  concurs. 

Orders  reversed,  etc. 


Robert  Grafton,  Appellant,  v.  Uniied  States  Fideijty 
AND  Guaranty  Company,  Respondent. 

Trial  —  when  new  trial  was  granted  on  conditions  but  wmm 
not  had  because  plaintiff  appealed  from  the  order  which  was 
reversed  and  Judgment  reinstated,  the  surety  on  undertaking 
for  new  trial  need  not  pay  reinstated  Judgment  upon  defend- 
ant's faUure  to  pay  the  same. 

The  court  granted  a  motion  to  set  aside  a  verdict  upon  the  con- 
dition among  others  that  defendant  file  an  imdertaking  conditioned 
for  the  payment  of  any  judgment  which  may  be  recovered  by  the 
plaintiff  against  him  with  which  condition  defendant  complied. 
Plaintiff  appealed  from  the  order  which  was  reversed  and  the  verdict 
of  the  jury  reinstated,  whereupon  judgment  was  entered  thereon. 
In  this  action  to  recover  on  the  undertaking,  fieldj  that  the  purpose 
of  the  undertaking  was  to  obtain  a  new  trial,  and  its  condition  should 
be  construed  and  enforced  with  reference  to  that  purpose,  and  so 
construed  it  covenanted  only  to  pay  any  judgment  resulting  from  or 
arising  by  reason  of  a  new  trial.  Hence,  the  complaint  was  proi)erly 
dismissed. 

Grafton  v.  U.  S.  Fidelity  &  Guaranty  Co.,  175  App.  Div.  950,  afiBrmed. 

(Argued  October  10,  1919;  decided  October  21,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
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entered  December  6,  1916,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without  a  jury. 
The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Vine  H.  Smith  and  John  B.  Johnston  for  appellant. 
The  defendant,  by  its  undertaking,  in  plain  terms  and  in 
accord  with  the  manifest  scope  of  the  court's  order,  has 
guaranteed  payment  of  the  judgment  against  Ball 
recovered  by  plaintiff  in  the  action  in  which  defendant's 
undertaking  was  filed.  {Caponigri  v.  Cooper,  70  App. 
Div.  124;  Boon  v.  Amer.  Surety  Co.,  110  App.  Div.  215; 
186  N.  Y.  598;  Scott  v.  Buncombe,  49  Barb.  73;  Sonne- 
horn  V.  Libbey,  102  N.  Y.  539;  Peschmanns  v.  Nat  Surety 
Co.,  93  Misc.  Rep.  321;  172  App.  Div.  955;  Ulster 
Sav.  Inst.  V.  Young,  161  N.  Y.  23;  Utim,  etc.,  Bank  v. 
Grim,  222  N.  Y.  207;  United  Surety  Co.  v.  Meenan, 
211  N.  Y.  39.)  There  is  no  basis  for  the  contention 
that  there  is  a  lack  or  a  failure  of  consideration  for  defend- 
ant's undertaking.  The  plaintiff  suffered,  and  defend- 
ant's principal  procured,  a  stay  of  plaintiff's  right  to 
enter  judgment  for  seven  months,  and  this  stay,  upon 
elementary  principles  and  under  controlling  decisions, 
constitutes  ample  consideration  for  the  undertaking. 
{Street  v.  GaU,  136  App.  Div.  724;  202  N.  Y.  575;  Wing 
V.  Rogers,  138  N.  Y.  361;  Goodwin  v.  Bunzl,  102  N.  Y. 
224;  Becker  v.  Judson,  16  N.  Y.  349;  City  of  ML  Vernon 
v.  Brett,  193  N.  Y.  276.)  The  defendant  is  not  exonerated 
from  the  obligation  expressed  in  its  bond  by  reason  of  the 
fact  that  the  provision  for  a  new  trial  in  the  order  pur- 
suant to  which  that  bond  was  filed  was  eventually 
reversed.  The  bond  was  required  as  a  condition  of  the 
court's  order  setting  the  verdict  aside  and  thereby 
subjecting  the  plaintiff  to  delay.  Protection  against 
such  delay  was  not  made  contingent  upon  plaintiff's 
acceptance  of  the  direction  for  a  new  trial  or  his  waiver 
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of  his  right  to  attack  that  direction  on  appeal.  The 
delay  is  not  less  real  or  outside  the  scope  of  defendant's 
undertaking  because  of  the  adjudication  that  it  was 
wrongly  imposed  upon  plaintifif.  (EtUinger  v.  Nai. 
Surety  Co.,  221  N.  Y.  468;  Seversm  v.  Macomber,  212 
N.  Y.  282;  People  ex  rel  R.  &  J.  Co.  v.  Lazamky,  208 
N.  Y.  435;  Clancy  v.  R.  R.Co.,  226  N.  Y.  213.) 

William  J.  McArthur  and  Leonidas  Dennis  for  respond- 
ent. The  undertaking  failed  to  accomplish  the  purpose 
for  which  it  was  given;  the  consideration  for  which 
the  bond  was  given  entirely  failed  and  the  bond  is, 
therefore,  imenforceable.  (Wing  v.  Rogers,  138  N.  Y,  361 ; 
Hemingway  v.  Poucher,  98  N.  Y.  281;  Carter  v.  Hodge, 
150  N.  Y.  532;  People  v.  Backus,  117  N.  Y,  196;  Manning 
V.  Gcmld,  90  N.  Y.  476.) 

Chase,  J.  Grafton,  the  plaintifif  in  this  action,  prior 
to  February  23,  1914,  brought  an  action  against  one 
Ball  on  contract.  The  issues  joined  in  that  action 
came  on  for  trial  in  Kings  county  on  that  day,  and 
the  jury  rendered  a  verdict  in  favor  of  Grafton  for 
$7,000.  A  motion  was  then  made  by  Ball  to  set  aside 
the  verdict  and  for  a  new  trial  upon  all  the  grounds  stated 
in  section  999  of  the  Code  of  Civil  Procedure,  and  the 
court  entertained  the  motion.  While  the  motion  was 
pending  Ball  made  a  further  motion  to  set  aside  the  verdict 
on  the  ground  of  newly-discovered  evidence. 

On  March  14,  1914,  the  court  made  an  order  denying 
the  motion  on  the  grounds  stated  in  said  section  of  the 
Code,  but  granted  the  motion  to  set  aside  the  verdict 
upon  the  ground  of  newly-discovered  evidence,  upon 
condition  (1)  that  within  five  days  Ball  pay  the  plaintifiT's 
taxable  costs  and  disbursements  including  trial  fee. 
(2)  That  within  five  days  he  file  an  undertaking  with 
sufficient  surety  in  the  penal  sirni  of  $14,000,  "  con- 
ditioned for  the  payment  of  any  judgment  which  may 
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be  recovered  by  the  plaintifif  against  him.".  (3)  That  he 
shall  stipulate  that  the  case  be  set  for  retrial  on  the  fourth 
Monday  of  March,  1914,  and  that  he  shall  be  ready  for 
trial  on  that  day.  (4)  That  if  the  conditions  are  not 
complied  with  the  motion  to  set  aside  the  verdict  upon 
the  groimd  of  newly-discovered  evidence  be  denied.  The 
court  further  ordered  that  the  clerk  of  the  court  set  the 
case  for  trial  at  the  head  of  the  day  calendar  for  the 
fourth  Monday  of  March,  1914,  providing  Ball  complied 
with  the  conditions  in  said  order  imposed. 

Ball  complied  with  the  conditions  of  the  order,  and  in 
pursuance  thereof  on  March  19th  the  defendant  in  this 
action  executed  on  behalf  of  said  Ball  an  undertaking 
conditioned  "  That  the  defendant,  John  Oscar  Ball,  will 
pay  any  judgment  that  may  be  recovered  by  the  plaintifif 
against  said  defendant  in  this  action." 

The  fourth  Monday  in  March,  1914,  was  the  twenty- 
third  of  that  month.  Instead  of  proceeding  to  a  retrial 
the  plaintifif,  on  Saturday,  March  21st,  immediately 
preceding  the  fourth  Monday  on  which  the  order  provided 
that  the  trial  should  take  place,  appealed  to  the  Appellate 
Division  from  said  order  dated  March  14th,  1914,  so  far 
as  it  granted  a  new  trial.  The  AppeUate  Division  on 
October  16th,  1914,  reversed  the  order  so  far  as  appealed 
from  and  reinstated  the  verdict  of  the  jury.  On  October 
21st,  1914,  the  plaintifif  entered  judgment  on  the  ver- 
dict so  reinstated  against  Ball  for  $7,610.78.  Execu- 
tion was  duly  issued  on  said  judgment  and  returned 
wholly  unsatisfied.  This  action  was  then  brought  upon 
,  said  undertaking.  The  facts  substantially  as  hereinbefore 
stated  were  alleged  in  the  defendant's  answer  and  it 
denied  liability. 

The  only  question  involved  on  this  appeal  is  whether 
the  defendant  by  its  undertaking  contracted  to  pay  any 
judgment  against  the  said  Ball  other  than  one  obtained 
as  the  result  of  a  new  trial.  The  liability  of  the  defend- 
ant must  be  determined,  having  in  mind   the  purpose 
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for  which  the. undertaking  was  given.  It  was  not  given 
to  stay  the  entry  of  judgment  upon  the  verdict.  It  was 
given  for  the  purpose  of  setting  aside  the  verdict  and  as  a 
condition  of  obtaining  a  new  trial.  It  was  to  obtain  an 
order  by  which  the  verdict  was  to  be  unqualifiedly  and 
absolutely  held  for  naught.  Upon  the  entry  of  the  order 
and  compliance  therewith  and  so  long  as  it  remained  in 
force  no  judgment  in  the  action  could  ever  be  had  against 
Ball  until  a  retrial  thereof  and  a  determination  of  the 
issues  in  favor  of  the  plaintiff.  The  possible  reversal  of 
the  order  does  not  seem  to  have  been  considered  by  the 
parties.  The  reversal  of  the  order  of  March  14th  enabled 
the  plaintiff  to  enter  judgment  upon  the  verdict  which 
from  the  entry  of  said  order  of  March  14th  and  com- 
pliance therewith  had  been  non-existent. 

The  fact  that  the  time  during  which  the  verdict  was 
non-existent  was  lost  to  the  plaintiff,  as  if  he  had  been 
stayed  during  that  time  from  entering  judgment,  does  not 
show  that  the  undertaking  was  given  to  accomplish  a 
stay.  We  should  look  at  the  undertaking  and  the  recitals 
therein  and  the  .legal  proceedings  out  of  which  it  grew 
in  order  to  determine  its  real  consideration  and  conditions. 
{Wing  V.  Rogers,  138  N.  Y.  361.)  The  purpose  of  the 
imdertaking  w.as  to  obtain  a  new  trial,  and  its  condition 
should  be  construed  and  enforced  with  reference  to  that 
purpose,  and  so  construed  it  covenanted  to  pay  any 
iudgment  in  the  action  against  Ball  resulting  from 
or  arising  by  reason  of  the  new  trial.  We  do  not  mean  to 
say  that  the  order  could  not  have  been  made  upon 
condition  that  the  defendant  give  an  undertaking  pro- 
viding for  the  payment  of  any  judgment  that  should 
be  entered  against  Ball  in  the  action  upon  a  new  trial, 
and  also  any  judgment  that  should  be  entered  on  the 
verdict  which  was  by  the  order  set  aside  in  case  such 
order  setting  aside  the  verdict  was  thereafter  reversed. 
We  hold  that  it  was  not  the  purpose  of  the  parties  in 
giving  and  accepting  the  undertaking  to  include  in  the 
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condition  thereof  the  payment  of  a  judgment  entered 
upon  the  verdict  after  the  reversal  of  the  order  appealed 
from. 

The  judgment  should  be  aflfirmed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Pound,  McLaugh- 
lin and  Crane,  JJ.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  op  New  York  ex  rel.  Charles 
Bast,  Appellant,  v.  John  R.  Voorhis  et  al.,  Con- 
stituting the  Board  of  Elections  of  the  City  of  New 
York,  Respondents,  Impleaded  with  Others. 

fiueens  county  —  sheriffs  —  elections  —  the  present  sheriff 
of  Queens  county  having  been  elected  for  a  term  to  expire 
January  23,  1920,  there  wiU  be  no  vacancy  in  the  office  to  be 
fiUed  at  the  general  election  in  November,  1919. 

The  sheriff  of  Queens  oounty  was  elected  at  a  special  election  for 
the  term  of  three  years  to  expire  on  January  23,  1920;  hence  there  will 
be  no  vacancy  in  that  office  until  that  date.  When  the  vacancy 
occurs  the  governor  may  appoint  an  incumbent  to  hold  office  until  a 
sheriff  to  be  elected  at  the  general  election  in  November,  1920,  takes 
the  office  on  January  1,  1921.  Therefore,  the  electors  of  Queens 
oounty  cannot  lawfully  choose  a  sheriff  at  the  general  election  in  1919. 

People  ex  rel.  Bast  v.  Voorhis,  189  App.  Div.  909,  reversed. 

(Argued  October  16,  1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  October  3,  1919,  which  reversed  an  order  of 
Special  Term  granting  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  the  board  of  elections  of  the 
city  of  New  York  in  making  and  preparing  notices, 
ballots,  etc.,  to  be  used  at  the  general  election  to  be 
held  in  the  county  of  Queens  on  November  4,  1919,  to 
disr^ard  the  names  of  candidates  for  the  office  of  sheriff. 
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and  directing  that  the  names  of  none  of  said  candidates 
should  appear  thereon. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  H.  Alexander  for  appellant.  There  will  be  no 
vacancy  "  occurring  before  October  fifteenth "  of  the 
year  1919  in  the  ofl5ce  of  sheriiBf  of  Queens  county. 
(Matter  of  Mitchell  v.  Prendergast,  222  N.  Y.  543;  178 
App.  Div.  690;  Matter  of  Lempp  v.  Voorhis,  224  N.  Y. 
633;  185  App.  Div.  939;  People  ex  rel.  Gallup  v.  GreeUj 
^  2  Wend.  266;  Coutant  v.  People,  11  Wend.  511.)  There 
will  be  no  vacancy  in  the  office  of  sheriflf  of  Queens 
county  on  the  1st  day  of  January,  1920.  (Matter  of 
Mitchell  V.  Prendergast,  222  N.  Y.  543;  Lempp  v.  Voorhis, 
224  N.  Y.  633;  People  ex  rel.  Gallup  v.  Green,  2  Wend. 
266.)  There  being  no  vacancy  in  the  office,  either  on 
January  1,  1920,  or  "  occurring  before  October  fifteenth,'' 
1919,  there  is  no  legal  warrant  for  holding  an  election 
for  said  office  at  the  November  general  election.  (Matter 
of  Mitchell  v.  Boyle,  219  N.  Y.  242;  Election  Law  [Cons. 
Laws,  ch.  17],  §  292.) 

Egar  Weaver  and  Charles  W.  Froessel  for  Samuel  J. 
Mitchell,  as  sheriflf  of  Queens  county.  The  term  of  office 
of  the  present  sheriflf  is  three  full  years,  and  does  not 
expire  before  January  23,  1920.  (N.  Y.  Const,  art.  10, 
§  1;  County  Law,  §  180;  Coutant  v.  People,  11  Wend.  511; 
Cooley's  Const.  Lim.  [7th  ed.]  102;  People  ex  rel.  Snyder 
V.  Hylan,  212  N.  Y.  236;  People  v.  Snedeker,  14  N.  Y.  52.) 
A  successor  to  the  present  sheriflf  cannot  be  elected  at  the 
1919  general  election,  as  said  office  is  already  lawfully 
filled  to  a  time  beyond  January  1,  1920.  (Cons.  Laws, 
ch.  11,  §  246;  Cons.  Laws,  ch.  17,  §  3,  subd.  1.)  There  is 
ample  provision  in  the  law  to  provide  for  a  successor  to 
the  present  sheriflf.     (Cons.  Laws,  ch.  11,  §§  180,  181.) 

William  P.  Burr,  Corporation  Counsel  (William  E.  C. 
Mayer,  George  P.  Nicholson,  John  F.  O'Brien  and  Russell 
L.  Tarbox  of  counsel),  for  board   of  elections  of  city  of 
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New  York,  respondent.  The  command  of  the  Con- 
stitution is  that  a  sherifif  in  Queens  county  "  shall  be 
chosen  by  the  electors  *  *  *  once  in  every  three 
years,  and  as  often  as  vacancies  shall  happen."  Hence, 
it  is  a  mandatory  requirement  that,  as  soon  as  may  be 
before  the  expiration  of  the  term  of  the  oflSce,  the  successor 
of  an  outgoing  sherifif  shall  be  chosen  by  the  electors; 
and  a  convenient  general  election  is  the  proper  time,  pre- 
scribed by  law,  at  which  to  choose  such  successor.  (Const, 
art.  10,  §§  1,  4;  County  Law,  §  246;  Election  Law,  §§  3, 
subd.  1,  290,  293;  Matter  of  Mitchell  v.  Boyle,  219  N.  Y. 
242,  248;  Matter  of  Mitchell  v.  Prendergasty  178  App.  Div. 
690;  222  N.  Y.  543;  Matter  of  O'Brien  v.  Boyle,  219  N.  Y. 
195;  People  ex  rel.  Stupp  v.  Kenty  83  App.  Div.  554.) 

Richard  S.  Newcombe  and  Elmer  E,  Wigg  for  William 
N.  George,  respondent.  There  will  be  no  vacancy. 
{People  V.  Gardner,  45  N.  Y.  812;  Dizur  v.  Provost,  99 
App.  Div.  14.)  If  it  be  held  that  Sherifif  Mitchell's 
term  does  not  expire  before  January  23,  1920,  the  oflSce 
must  remain  vacant  for  no  special  election  can  be  held, 
the  governor  cannot  appoint  nor  can  the  under-sherifif 
hold  over.  (Cons.  Laws,  ch.  11,  §  180;  Cons.  Laws,  ch. 
17,  §  292;  Cons.  Laws,  ch.  47,  §  38;  Const,  of  N.  Y. 
art.  10,  §  5.)  The  uniformity  of  elections  sought  by  the 
Constitution  and  legislative  enactments  must  be  upheld 
by  the  courts.  (Durousseau  v.  United  States,  6  Cranch, 
314;  People  ex  rel  Jacksm  v.  Potter,  47  N.  Y.  382.) 

Chase,  J.  The  question  presented  on  this  appeal  is 
whether  the  electors  of  the  county  of  Queens  can  lawfully 
choose  a  sherifif  for  that  county  at  the  general  election 
to  be  held  November  4  of  this  year.  The  Constitution 
provides  that  the  time  of  electing  all  officers  named  in 
article  10  thereof  .shall  be  prescribed  by  law.  (Const. 
art.  10,  sec.  4.)  Sheriffs  are  named  in  that  article.  The 
political  year  begins  on  the  first  day  of  January.  (Const. 
art.  10,  sec.  6.)     The  legislature  has  prescribed  for  the 
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election  of  sheriffs  to  hold  office  "  for  three  years  from  and 
including  the  first  day  of  January  succeeding  their 
election/'  (County  Law  [Cons.  Laws,  ch.  11],  sec.  180.) 
The  legislature  has  also  provided  that  "  The  term  of 
office  of  an  elective  officer,  imless  elected  to  fill  a  vacancy 
then  existing,  shall  commence  on  the  first  day  of  January 
next  after  his  election,  if  the  commencement  thereof  be 
not  otherwise  fixed  by  law.''  (Public  Offices  Law 
[Cons.  Laws,  ch.  47],  sec.  4.)  The  electors  of  the  county 
of  Queens  cannot,  therefore,  lawfully  choose  a  sheriff  at 
the  general  election  of  this  year  if  the  person  now  occupy- 
ing that  office  will  continue  in  office  by  virtue  of  his 
election  on  and  after  the  first  day  of  January,  1920. 

The  facts  out  of  which  this  controversy  arises  have  been 
frequently  stated  in  the  decision  of  other  controversies 
arising  therefrom.  So  far  as  material  in  this  proceeding 
the  facts  are  that  a  sheriff  was  duly  elected  in  the  county 
of  Queens  at  the  general  election  held  in  1915.  He  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  at 
the  beginning  of  the  year  1916  for  a  term  of  three  years 
which  would  expire  at  the  end  of  December,  1918. 
On  October  23,  1916,  he  died.  An  effort  was  made  by 
certain  persons  in  that  county  to  file  certificates  of 
nomination  of  persons  as  candidates  for  sheriff  to  be 
chosen  at  the  general  election  of  1916.  The  board 
of  elections  of  the  city  of  New  York  refused  to  file  such 
certificates  of  nomination  and  an  application  was  made 
to  the  court  for  a  peremptory  writ  of  mandamus  to  compd 
such  board  to  receive  and  file  such  certificates.  The 
application  was  granted  and  the  order  granting  the  same 
was  on  appeal  affirmed  by  the  Appellate  Division  {Matter 
of  Mitchell  V.  Boyky  175  App.  Div.  905),  but  on  appeal  to 
this  court  the  orders  were  reversed  and  the  application 
denied.  {Matter  of  Mitchell  v.  Boyle,  219  N.  Y.  242.)  This 
court  held  that  the  vacancy  existing  in  the  office  of 
sheriff  could  not  be  filled  at  the  general  election  of  1916 
because  the  death  of  the  sheriff  which  created  the  vacancy 
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occurred  after  October  15,  1916.  (Election  Law  [Cons. 
Laws,  ch.  17],  sec.  292.)  The  governor  thereafter  CEdled 
a  special  election  in  the  county  of  Queens  to  choose  a 
sheriff,  and  that  election  was  held  on  the  23d  day  of 
January,  1917.  Before  the  special  election  was  held  an 
application  was  made  to  the  court  for  a  writ  of  mandamus 
directing  the  board  of  elections  to  cease  and  refrain  from 
taking  any  proceedings  to  hold  such  special  election. 
That  application  was  denied  {People  ex  rel.  Conklin  v. 
Boyle,  98  Misc.  Rep.  364),  and  the  order  entered  thereon 
was  on  appeal  aflBrmed  by  the  Appellate  Division.  {Peo- 
pie  ex  rel,  Conklin  v.  Boyle,  178  App.  Div.  908.)  After 
January  23,  1917,  a  controversy  arose  as  to  when  the 
person  elected  at  such  special  election  took  oflSce.  In 
that  controversy  it  was  held  that  the  person  so  elected 
on  that  day  took  office  as  of  the  day  of  his  election. 
{Matter  of  Mitchell  v.  Prendergast,  222  N.  Y.  543,  affirming 
S.  C,  178  App.  Div.  690.) 

Prior  to  the  general  election  in  1918  certificates  of 
nomination  of  persons  as  candidates  for  sherifif,  to  be 
chosen  at  the  general  election  of  that  year,  were  filed  with 
the  board  of  elections.  An  application  was  then  made 
to  the  court  for  a  writ  of  mandamus  to  prevent  the 
board  of  elections  from  printing  the  names  of  candidates 
for  sheriff  on  the  ballots  to  be  used  in  that  county  at  the 
general  election.  The  Special  Term  held  that  the  term 
of  office  of  the  incumbent  of  the  office  of  sheriff  was  for 
three  years,  and  that  his  term  commenced  on  January  23, 
1917,  and  that  it  would  not  expire  until  January  23,  1920, 
and  denied  the  petition.  {People  ex  rel,  Lempp  v. 
Board  of  Elections,  N.  Y.  Law  Journal,  Sept.  30,  1918.) 
The  order  entered  thereon  was  on  appeal  affirmed  by 
the  Appellate  Division  {People  ex  rel.  Lempp  v.  Board 
of  ElectionSy  185  App.  Div.  939),  and  the  order  of  the 
Appellate  Division  was  on  appeal  therefrom  affirmed  in 
this  court.  {People  ex  rel,  Lempp  v.  Board  of  Elections, 
224  N.  Y.  633.) 
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The  decision  of  this  court  was  without  opinion,  but  it 
was  necessarily  and  in  fact  made  because  the  court  held 
that  the  election  of  January  23,  1917,  was  not  for  the 
unexpired  term  of  the  sheriflf  who  died  while  in  office, 
but  for  a  full  term  of  three  years  from  the  day  of  the 
election. 

The  statement  of  facts  and  of  the  decisions  of  the  courts 
herein  mentioned  make  the  conclusion  which  should  be 
reached  on  this  appeal  reasonably  clear  and  certain. 
The  vacancy  which  occurred  in  the  office  of  the  sheriflf 
of  Queens  county,  by  reason  of  the  death  of  the  incumbent 
on  October  23,  1916,  could  not  be  fiUed  at  the  general 
election  in  that  year.  {MaMer  of  Mitchell  v.  BoyU, 
supra.)  The  special  election  was  properly  held  on 
January  23,  1917.  {Matter  of  Conklin  v.  Boyle,  supra; 
MaMer  of  Mitchell  v.  Boyle,  supra;  Matter  of  Mitchell  v. 
Prendergast,  supra.)  The  term  of  office  of  the  person 
then  elected  commenced  as  of  January  23,  1917.  {Matter 
of  Mitchell  v.  Prendergast,  supra.)  His  term  will  not 
expire  until  January  23,  1920.  {People  ex  rel.  Lernpp  v. 
Board  of  Elections,  supra;  People  ex  rel.  Gallup  v.  Green, 
2  Wend.  266;  Coutant  v.  People,  11  Wend.  511;  Attorney^ 
General  ex  rel.  Schantz  v.  Brunst,  3  Wis.  787.) 

If  a  person  should  be  elected  at  the  general  election 
this  year  it  would  be  based  upon  the  assertion  that  the 
term  of  the  person  so  elected  will  commence  January  1, 
1920.  There  will  be  no  vacancy  in  the  office  on  that  day. 
If  a  person  should  be  chosen  at  the  general  election  of  this 
year  it  would  result  in  a  conffict  of  authority  made  possible 
by  the  deliberate  action  of  the  courts.  Such  conffict 
should  not  be  so  precipitated  for  the  purpose  of  upholding 
the  order  appealed  from. 

This  court  cannot  say  that  if  a  person  is  elected  to  the 
office  of  sheriff  at  the  general  election  this  year  he  would 
not  take  office  until  January  23,  1920,  because  there  is  no 
legislative  or  other  authority  for  such  a  conclusion.  It 
may  be  assumed  that  the  interests  of  the  electors  of  the 
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county  of  Queens  in  having  a  sheriflF  in  that  county  duly 
elected  or  appointed  will  be  taken  care  of  pursuant  to 
constitutional  and  statutory  authority.  Although  section 
292  of  the  Election  Law  does  not  give  authority  to  the 
governor  to  call  a  special  election  at  the  end  of  the  term 
of  the  present  sheriff,  there  is  ample  authority  therein 
for  him  to  appoint  a  sheriflf  to  continue  in  office  until  the 
beginning  of  the  poUtical  year  next  following  the  general 
election  of  1920.  A  sheriflF  can  be  elected  in  the  county 
of  Queens  at  the  general  election  of  1920,  who  will  take 
office  on  the  first  day  of  January,  1921,  for  a  term  of  three 
years.  By  so  doing  the  statutes  and  the  decisions  there- 
under will  be  obeyed  and  followed  and  the  time  for  the 
election  of  a  sheriflf  in  that  county  will  be  restored  to  the 
general  election  day  and  further  controversies  growing 
out  of  the  facts  herein  mentioned  will  be  avoided. 

It  has  been  suggested  that  the  governor  has  no  power 
to  appoint  a  sheriflf  to  take  office  following  the  expiration 
on  January  23, 1920,  of  the  term  of  the  present  incumbent 
because  section  30  of  the  Public  Officers  Law  does  not 
include  among  the  enumerated  vacancies  in  office  one 
arising  from  the  expiration  of  a  fiaed  term. 

The  Constitution  provides  that  the  legislature  may 
declare  the  cases  in  which  any  office  shall  he  deemed 
vacant  where  no  provision  is  made  for  that  purpose  in  the 
Constitution.     (Const,  art.  10,  sec.  8.) 

Pursuant  to  that  provision  the  legislature  provided  that 
"  every  office  shall  be  vacant "  upon  the  happening  of 
certain  enumerated  events  '*  before  the  expiration  of  the 
term  thereof  J'     (Public  Officers  Law,  sec.  30.) 

The  expiration  of  a  term  necessarily  creates  a  vacancy 
therein,  particularly  in  an  office  where  the  incumbent 
does  not  hold  over  after  the  expiration  of  his  term. 

It  is  said  in  People  ex  rel.  Mitchell  v.  Sohmer  (209  N.  Y. 
151, 155) :  "  A  vacancy  by  expiration  of  the  term  of  office 
is  a  certain  event  to  occur  at  a  known  time.  The  statute 
also  deals  with  vacancies  that  may  arise  before  the  expira- 
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tion  of  the  term  of  office  by  death  or  other  event,  the  time 
of  which  is  not  known."  {People  ex  rel.  Snyder  v. 
Hylan,  212  N.  Y.  236.) 

The  failure  of  the  legislature  to  prescribe  that  an 
office  shall  be  deemed  vacant  at  the  expiration  of  a  term  of 
an  incimibent  lawfully  elected  thereto,  whose  successor 
has  not  been  lawfully  elected,  does  not  change  the  fact 
that  the  office  is  vacant  and  not  occupied  by  a  person 
duly  elected  thereto.  The  statutes  quoted  show  that 
on  and  after  January  23,  1920,  the  office  of  sheriBf  in 
Queens  county  will  be  without  an  elected  incumbent. 

It  is  urged  that  the  people  of  the  county  of  Queens 
are  entitled  to  fill  the  office  of  sheriff  by  election  every 
three  years,  and  that  if  a  sheriflF  is  not  elected  for  that 
county  in  the  year  1919  the  constitutional  provision 
with  reference  to  the  term  of  office  will  be  violated. 

The  Constitution  must  be  construed  in  connection 
with  the  existing  facts.  By  the  terms  of  the  Consti- 
tution and  statutes  the  term  of  office  of  the  present 
incumbent  will  not  expire  until  after  the  first  of  January 
following  the  general  election  in  1919,  and  there  is  no 
provision  for  an  election  of  a  sherifif  to  succeed  the  present 
incumbent  until  the  general  election  in  the  year  in  which 
the  term  of  office  of  the  mcumbent  expkes. 

The  election  of  a  sheriJBf,  therefore,  will  occur  withm 
the  third  year  after  the  year  m  which  the  term  began  and 
at  the  earliest  possible  date  for  which  provision  therefor 
is  made  after  the  end  of  the  term  of  the  incumbent  and 
in  the  only  way  possible  in  compliance  with  the  Con- 
stitution and  the  statutes  authorized  by  it.  {People 
ex  rel  Smith  v.  Fisher,  24  Wend.  215,  219,  220.) 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs  in  this 
court  and  in  the  Appella'te  Division. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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Maurice  H.  Hartigan  et  al.,  Individually  and  as 
Copartners  under  the  Finn  Name  of  Hartigan  & 
DwYER,  Respondents,  v.  Casualty  Company  op 
America,  Appellant. 

Insuranoe  (liability)  —  construction  of  policy  —  appeal  — 
if  terms  of  policy  are  unambiguous  its  construction  is  a  question 
of  law  reviewable  by  the  Court  of  Appeals  —  partnership  as 
legal  entity —  where  an  automobile  liability  policy  insured  a 
firm,  as  such,  and  under  the  firm  name,  the  insurer  is  not 
liable  for  damages  for  a  death  caused  by  the  automobile  while 
loaned  to  another  firm  of  which  the  members  of  the  insured 
flrxQ  were  members. 

.1.  If  the  terms  of  a  polioy  of  liability  insurance  are  unambiguous, 
its  construction  is  a  question  of  law  for  the  court,  which  survives  the 
unanimous  decision  of  the  Appellate  Division  and  is  subject  to  review 
by  the  Court  of  Appeals. 

2.  An  automobile  liability  policy  insured  plaintiffs  under  their 
firm  name  and  as  a  firm  doing  business  as  a  department  store  merchant 
at  a  designated  place  in  a  designated  city,  against  *'  loss  and  expense 
by  reason  of  claims  made  upon  the  assured  "  by  reason  of  accidents 
by  any  person  by  reason  of  "  the  ownership,  maintenance  or  use  " 
of  a  delivery  automobile  described  in  the  policy.  The  firm  so  insured 
consisted  of  two  copartners  who  with  a  third  person  as  a  partner 
formed  another  partnership  which  conducted  a  department  store  in 
another  city.  While  the  automobile  was  being  used  temporarily  in 
the  business  of  the  latter  firm  in  the  last-mentioned  city  and  driven 
by  an  employee  of  that  firm,  a  child  was  run  over  and  killed.  The 
plaintiffs  individually  paid  two-thirds  of  the  amount  for  which  the 
claim  was  settled  and  brought  this  action  to  recover  the  amount  thus 
paid.  The  terms  of  the  policy  are  unambiguous  and  limit  the  liability 
of  the  insurer  to  accidents  which  occurred  while  the  automobile  was 
used  in  the  firm  business  of  the  firm  named  in  the  policy.  Hence 
the  policy  cannot  be  so  construed  as  to  bring  within  its  terms  the 
individual  liability  of  the  plaintiffs  as  members  of  the  other  partner- 
ship for  the  injury  arising  out  of  the  accident. 

3.  The  fiction  that  a  partnership  is  a  legal  entity  is  recognized 
among  business  men  and  in  construing  commercial  contracts. 

Hartigan  v.  Casualty  Co.  of  America,  178  App.  Div.  942,  reversed. 

(Argued  October  13,  1919;  decided  October  21,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  3,  1917,  aflfirming  a  judgment  in  favor  of 
plaintiflfs  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Colin  McLennan,  M.  J.  Wright  and  Clarence  H.  Fay 
for  appellant.  The  contract  of  insurance  indenmified 
oply  the  firm  of  Hartigan  &  Dwyer,  The  insurer  con- 
templated only  the  risk  incident  to  the  use  of  the  auto- 
mobile by  that  firm,  and  cannot  be  held  to  have  contem- 
plated any  other  or  greater  hazard.  {Cornell  v.  Travelers^ 
Ins.  Co.,  175  N.  Y.  239;  Cremo  Light  Co.  v.  Parker,  118 
App.  Div.  845;  Dundee  Chemical  Works  v.  N.  Y.  Ins. 
Co.,  12  Misc.  Rep.  353;  G.  F.  Ins.  Co.  v.  Home  Ins.  Co., 
144  N.  Y.  195;  Dey  v.  Poitghkeepsie  Ins.  Co.,  23  Barb. 
623;  Royal  Ins.  Co.  v.  MaHin,  192  U.  S.  U9;  MaUey  v. 
AU.  Ins.  Co.,  51  Conn.  222;  Biggs  v.  Ins.  Co.,  88  N.  C.  141; 
G.  F.  Ins.  Co.  v.  H.  Ins.  Co.,  144  N.  Y.  195;  While  v. 
Maryland  Casualty  Co.,  139  App.  Div.  179;  206  N.  Y. 
704.)  The  finding  of  the  trial  court  that  the  defendant 
insured  "  the  plaintiflfs  and  each  of  them  *'  is  incon- 
sistent with  the  terms  of  the  contract  as  found  and  pleaded, 
and  the  defendant  duly  excepted  to  this  finding.  The 
pohcy  clearly  and  plainly  limited  the  defendant's  UabiUty 
as  indemnitor  to  the  copartnership  of  Hartigan  &  Dwyer 
and  the  question  is  open  for  review.  {Poel  v.  Brunswick- 
Balke-CoUender  Co.,  216  N.  Y.  310;  Cont.  Ins.  Co.  v. 
N.  Y.  &  Harlem  R.  R.  Co.,  187  N.  Y.  225;  KeUy  v. 
Security  Mutual  Life  Ins.  Co.,  186  N.  Y.  16.) 

William  E.  WooUard  and  Louis  J.  Rezzemini  for 
respondents.  The  decision  of  the  Appellate  Division 
being  unanimous,  the  findings  of  fact  made  by  the  trial 
court  are  conclusive  on  this  appeal.  (N.  Y.  Const, 
art.  6,  §  9;  Code  Civ.  Pro.  §  191,  subd.  3;  Genet  v.  D.  & 
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H.  Canal  Co.,  167  N.  Y.  608;  Kissam  v.  U.  S.  Printing 
Co.,  199  N.  Y.  76;  Matter  of  Plass  v.  C.  N.  E.  Ry.  Co., 
226  N.  Y.  449;  McManus  v.  McManus,  179  N.  Y.  338; 
Ide  V.  Brown,  178  N.  Y.  26.)  In  construing  the  poKcy 
all  doubts  must  be  resolved  in  favor  of  the  insured. 
{RoVcer  v.  Great  Western  Ins.  Co.,  4  Abb.  Ct.  App.  Dec. 
76,  82;  Hoffman  v.  jEtna  F.  Ins.  Co.,  32  N.  Y.  405; 
Rickerson  v.  Hartford  Fire  Ins.  Co.,  149  N.  Y.  S07;  Imperial 
Shale  Brick  Co.  v.  Jewett,  169  N.  Y.  143;  Michael  v. 
Prussian  Nat.  Ins.  Co.,  171  N.  Y.  25;  Coykendall  v. 
Blackmer,  161  App.  Div.  11, 18;  Cary  Brick  Co.  v.  Fidelity, 
etc.,  Co.,  162  App.  Div.  873;  McLaughlin  v.  W.  C.  Mut. 
Ins.  Co.,  23  Wend.  525;  Griffey  v.  New  York  Cent.  Ins. 
Co.,  100  N.  Y.  417;  Herman  v.  Merchants'  Ins.  Co.,  81 
N.  Y.  184;  Baley  v.  Homestead  F.  Ins.  Co.,  80  N.  Y.  21; 
Press  Pub.  Co.  v.  General  Ace.,  etc.,  Assur.  Corp.,  160 
App.  Div.  537,  540.)  The  policy  covers  a  loss  sustained 
by  plaintiffs  as  individuals.  {Jones  v.  Blun,  145  N.  Y. 
333;  Matter  of  Peck,  206  N.  Y.  55  ;Kavanaugh  v.  Mclntyre, 
210  N.  Y.  175;  Roberts  v.  Johnson,  58  N.  Y.  613.) 

Pound,  J.  Defendant  issued  an  automobile  liabiUty 
policy  insuring  "  Hartigan  &  Dwyer,  No.  85-91  Congress 
St.,  Troy,  Rensselaer  County,  New  York,  Department 
store  merchant,"  against  "  loss  and  expense  by  reason 
of  claims  made  upon  the  assured  "  by  reason  of  accidents 
suffered  by  any  person  by  reason  of  "  the  ownership,  main- 
tenance or  use ''  of  a  dehvery  automobile  described  in  the 
policy.  Hartigan  &  Dwyer  is  a  copartnership  composed 
of  Maurice  H.  Hartigan  and  Joseph  E.  Dwyer.  The 
copartnership  of  Hartigan,  Dwyer  &  O'Brien  consists 
of  the  same  individuals  as  the  firm  of  Hartigan  &  Dwyer 
and  one  John  J.  O'Brien.  It  conducts  a  department 
store  in  Albany.  When  the  automobile  was  being  used 
in  the  business  of  the  Albany  firm  and  driven  by  an 
employee  of  that  firm,  a  child  was  run  over  and  killed. 

12 
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The  plaintiffs  paid  two-thirds  of  the  amount  for  which  the 
claim  against  the  Albany  firm  arising  out  of  the  accident 
was  settled  and  have  maintained  successfully  an  action 
on  the  policy  to  recover  the  amoimt  thus  paid  by  them. 
The  question  is  whether  the  policy  may  be  so  construed 
as  to  bring  within  its  terms  such  individual  liability. 

The  plaintiffs  direct  attention  to  the  findings  of  fact, 
unanimously  affirmed,  that  the  policy  insures  the  plain- 
tiffs ''  and  each  of  them  "  and  that  at  the  time  of  the 
accident  the  automobile  was  in  use  "  by  an  agent  of  the 
plaintiffs  and  one  John  J.  O'Brien."  The  policy  is 
incorporated  in  the  decision.  If  its  terms  are  imam- 
biguous,  its  construction  is  a  question  of  law  for  the 
court,  which  survives  the  unanimous  decision  of  the 
Appellate  Division  and  is  subject  to  review  by  this  court. 
{Poel  V.  Brunswick-Balke-CoUender  Co.,  216  N.  Y. 
310.) 

We  think  that  the  terms  of  the  policy  are  unambiguous 
and  limit  the  liability  of  the  insurer  to  accidents  which 
happen  while  the  automobile  is  being  used  on  the  firm 
business  of  Hartigan  &  Dwyer. 

The  plaintiffs  have  succeeded  on  the  theory  that  they 
are  individually  liable  for  the  torts  of  the  firm  of  Harti- 
gan, Dwyer  &  O'Brien  {Matter  of  Peck,  206  N.  Y.  55), 
but  it  is  the  firm  of  Hartigan  &  Dwyer,  described  in  the 
policy  as  "  department  store  merchant,"  that  is  insured 
and  that  firm  has  committed  no  wrong  and  incurred  no 
liability.  Hartigan  and  Dwyer,  as  individual  members 
of  the  firm  of  Hartigan,  Dwyer  &  O'Brien,  are  not  insured 
against  liability  for  the  acts  of  that  firm.  When  a 
partnership  is  established,  the  liability  of  the  individual 
partners  is  an  incident  of  the  partnership,  merely,  not  a 
separate  and  independent  liability.  The  policy  protects 
Hartigan  &  Dwyer  from  loss  by  reason  of  automobile 
accidents  for  which  their  partnership  is  liable  and  to 
that  extent  protects  them  individually  as  members  of 
such  firm;  but  the  Troy  partnership  as  such  is  not  a 


Hartigan  v.  Casualty  Co.  of  America.        179 

1919.]  Opinion,  per  Pound,  J.  [227  N.  Y.] 


member  of  and  is  not  liable  for  the  torts  of  the  Albany 
partnership. 

Furthermore,  for  the  purpose  of  keeping  partnership 
accoimts,  merchants  constantly  resort  to  the  fiction  that 
a  partnership  is  a  legal  entity,  separate  and  distinct  from 
the  partners  therein.  This  rule  of  convenience  is  particu- 
larly serviceable  to  keep  apart  two  firms  having  a  common 
member.  {Jones  v.  Blun,  145  N.  Y.  333.)  The  part- 
nerships in  this  case  are  not  for  all  purposes  to  be  regarded 
as  legal  entities,  but  for  the  purpose  of  ascertaining  the 
intention  of  the  parties  to  the  policy  herein,  we  are 
governed  by  common  parlance  rather  than  legal  parlance. 

Speaking  of  a  mortgage  executed  by  John  Thompson 
to  secure  the  payment  of  all  promissory  notes  made  by 
him,  this  court  said :  "We  think  that  among  business  men 
a  distinction  is  made  between  the  firm,  as  an  entity,  and 
the  members  who  compose  it,  and  that  this  language 
would  not  be  understood  as  broad  enough  to  cover  the 
indebtedness  of  a  firm  of  which  Thompson  was  a  member, 
and  for  whose  debts,  jointly  with  the  other  members  of 
the  firm,  he  could  be  made  responsible."  {Bank  of 
Buffalo  V.  Thompson,  121  N.  Y.  280,  283.)  So  here,  we 
think  that  among  business  men  a  distinction  is  made 
between  the  firm  of  Hartigan  &  Dwyer  and  the  members 
who  compose  it  and  that  the  policy  is  not  broad  enough 
to  cover  the  liability  of  the  members  of  the  firm  for 
which  the  firm  itself  was  not  liable. 

The  fact  that  the  courts  below  have  read  the  policy 
otherwise  and  found  it  susceptible  of  another  meaning 
is  urged  as  establishing  the  fact  that  reasonable  and 
intelligent  men  may  honestly  differ  as  to  its  meaning  and 
that  it  must,  therefore,  be  construed  against  the  insurer. 
It  is,  however,  for  this  court  to  say,  as  matter  of  law, 
whether  reasonable  men  may  reasonably  differ  as  to  such 
meaning,  or  whether  the  indulgence  of  the  lower  courts 
has  not  written  a  new  contract  for  the  parties  and  extended 
the  defendant's  liability  beyond   the  plain  and   unam- 
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biguous  language  of  the  policy.  As  a  legal  proposition, 
we  must  first  find  that  the  contract  is  ambiguous,  before 
we  may  apply  the  rules  governing  the  construction  of 
ambiguous  contracts. 

The  judgments  should  be  reversed  and  complaint 
dismissed,  with  costs  in  all  courts. 

His  COCK,  Ch.  J.,  Chase,  Collin,  Cardozo,  Crane 
and  Andrews,  JJ.,  concur.  • 

Judgments  reversed,  etc. 


The  CriY  of  New  York,  Appellant,  v.  Frederick  W. 
Whitridge,  as  Receiver  of  the  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Company, 
Respondent. 

Street  railroads  —  Railroad  Law  —  construction  and  appli- 
cation of  section  178. 

Under  the  provisions  of  the  Raihroad  Law  (Cons.  Laws,  ch.  49, 
§  178)  a  city  which  has  removed  a  street  pavement  in  order  to  make 
a  sewer  improvement  may  require  a  street  ndboad,  running  through 
the  street,  to  restore  the  pavement  between  its  tracks  and  for  a  space 
of  two  feet  outside  thereof. 

City  of  New  York  v,  Whitridge,  187  App.  Div.  882,  reversed. 

(Argued  October  14,  1919;  decided  October  24,  1919.) 

Appeal,  by  pennission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  January  21,  1919,  unani- 
mously affirming  a  judgment  in  favor  of  defendant  entered 
upon  an  order  of  Special  Term  sustaining  a  demurrer  to 
and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  P.  BurTy  Corporaiion  Counsel  {John  F.  O'Brien 
and  Harold  N,  Whitehouse  of  counsel),  for  appellant. 
The  financial  responsibility  for  restoring  the  pavement 
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after  the  completion  of  repairs  to  the  sewer  rested  upon 
defendant.  (L.  1884,  ch.  252,  §  9;  Cons.  Laws,  ch.  49, 
§  178;  Conway  v.  City  of  Rochester,  157  N.  Y.  33;  Mayor,  etc., 
of  N.  Y.  V.  H.  B.,  M.  &  F.  Ry.  Co.,  186  N.  Y.  304;  Hayes  v. 
Brooklyn  H.  R.  R.  Co.,  200  N.  Y.  183,  186;  Matter  of 
Uvalde  Card.  Co.,  219  N.  Y.  287;  Mayor  v.  Broadway 
R.  Co.,  130  App.  Div.  834;  City  of  N.  Y.  v.  N.  Y.  CUy 
Ry.  Co.,  132  App.  Div.  156;  City  of  N.  Y.  v.  Brooklyn, 
Q.  C.  &  S.  Ry.  Co.,  156  App.  Div.  860;  City  of  N.  Y.  v. 
Linch,  161  App.  Div.  292;  Village  of  MechanicviUe  v. 
S.  &  M.  S.  Ry.  Co.,  35  Misc.  Rep.  513;  174  "N.  Y.  507; 
M alone  v.  Spuyten  Duyvil,  65  Misc.  Rep.  370;  Weed  v. 
Common  Council,  26  Misc.  Rep.  208.) 

Herbert  J.  Bickford  for  respondent.  The  defendant's 
liability,  if  any,  depends  wholly  upon  section  178  of  the 
Railroad  Law.  {Mayor  v.  N.  Y.  &  Harlem  R.  Co., 
46  N.  Y.  S,  R.  349;  139  N.  Y.  643;  Mayor  v.  Bkecker 
St.  &  F.  F.  R.  Co.,  130  App.  Div.  830;  Mayor,  etc.,  •v. 
Eighth  Aik.  R.  Co.,  7  App.  Div.  84;  Dry  Dock,  E.  B.  & 
B.  Ry.  Co.  V.  Mayor,  etc.,  55  Barb.  298;  Matter  of  Deering, 
93  N.  Y.  361 ;  Brooklyn  El.  R.  Co.  v.  City  of  Brooklyn, 
2  App.  Div.  98;  N.  0.  Gas  Ldght  Co.  v.  Drainage  Comm., 
197  U.  S.  453;  Stem  v.  International  Ry.  Co.,  220  N.  Y. 
284;  Chace  Trucking  Co.  v.  Richmond  L.  &  R.  Co.,  225 
N.  Y.  435.)  Section  178  of  the  Railroad  Law  relates 
only  to  repairs  of  pavements  in  the  railroad  area,  and  does 
not  require  street  surface  railroad  companies  to  remove 
them  for  the  sole  purpose  of  enabling  local  authorities  to 
construct  public  works,  or  to  restore  them  when  such 
works  are  finished.  {People  ex  rel.  B.  &  L.  E.  Traction 
Co.  V.  Tax  Comrs.,  209  N.  Y.  496;  City  of  New  York 
v.  New  York  Railways  Co.,  183  App.  Div.  896;  Guaranty 
Trust  Co.  V.  Second  Ave.  R.  Co.,  N.  Y.  L.  J.  Nov.  21, 1916; 
Creem  Co.  v.  City  of  New  York,  188  App.  Div.  169; 
City  of  New  York  v.  Brooklyn  Heights  R.  Co.,  188  App. 
Div.  131;  Lfcwis  v.  City  of  New  York,  178  App.  Div. 
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929;  Smft  v.  Brooklyn  Heights  R.  Co.,  134  App.  Div.  134; 
People  ex  rd.  T.  A.  R.  R.  Co.  v.  Newton,  112  N.  Y.  396.) 

Pound,  J.  The  only  question  argued  on  this  appeal 
is  whether  the  city,  after  having  removed  a  street  pave- 
ment in  order  to  make  a  sewer  improvement,  may  under 
the  provisions  of  section  178  of  the  Railroad  Law  (Cons. 
Laws,  ch.  49)  require  the  defendant  street  railroad  to 
restore  the  pavement  between  its  tracks  and  for  a  space 
of  two  feet  outside  thereof. 

The  language  of  the  statute  is  broad: 

^'  Every  street  surface  railroad  corporation,  so  long  as 
it  shall  continue  to  use  or  maintain  any  of  its  tracks  in 
any  street,  avenue  or  public  place  in  any  city  or  village, 
shall  have  and  keep  in  permanent  repair  that  portion  of 
such  street,  avenue  or  pubUc  place  between  its  tracks, 
the  rails  of  its  tracks,  and  two  feet  in  width  outside  of 
its  tracks,  under  the  supervision  of  the  proper  local 
authorities,  and  whenever  required  by  them  to  do  so, 
and  in  such  manner  as  they  may  prescribe.  In  case  of 
the  neglect  of  any  corporation  to  make  pavements  or 
repairs  after  the  expiration  of  twenty  days'  notice  to  do 
so,  the  local  authorities  may  make  the  same  at  the 
expense  of  such  corporation,     *     *     *.'' 

It  has  been  held  repeatedly  that  the  local  authorities 
are  vested  with  the  power  to  determine  when  and  how 
the  repairs  should  be  made  at  the  expense  of  the  street 
railroad  corporation,  even  to  the  extent  of  requiring 
a  new  pavement  to  be  laid.  (Mayor,  etc.,  of  New  York 
V.  Harlem  Bridge,  M.  &  F.  Ry.  Co.,  186  N.  Y.  304.) 
**  The  duty  of  keeping  such  portion  of  the  streets  in  per- 
manent repair  (by  the  railroad  company)  ♦  *  *  is 
commanded."  (Conway  v.  City  of  Rochester,  157  N.  Y. 
33,  38.)  It  -is  a  duty  imposed  for  the  pecimiary  benefit 
of  the  municipality.  No  exemption  from  any  burden  of 
repavement  is  suggested  by  the  language  of  the  statute  as 
thus  construed. 
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The  courts  below  have  reached  the  conclusion  that  the 
statute  should  now  be  read  with  a  proviso  to  the  eflfect 
that  the  duty  of  repaving  is  limited  to  the  restoration  of 
pavements  following  surface  improvements  and  that  it  has 
no  appUcation  to  the  necessary  restoration  of  the  pave- 
ment following  a  sewer  improvement.  Much  mi^t  be 
said  on  the  poUcy  of  thus  limiting  the  appUcation  of  the 
statute,  but  the  argument  directs  itself  to  the  legislature 
rather  than  the  court.  The  distinction  drawn  between 
surface  improvements  and  sub-surface  improvements 
rests,  not  on  the  language  of  the  statute,  but  on  the 
theory  that  "  the  legislature  could  not  have  intended 
that  the  statute  should  cover  any  case  where  the  repairs 
are  made  necessary  by  the  direct,  even  though  lawful 
interference  of  the  city  with  the  street  surface."  The 
legislative  intent  is  found  in  the  legislative  language  which, 
as  this  court  has  had  occasion  to  say,  unqualifiedly  com- 
mands. The  duty  is  not  dependent  upon  conditions  that 
the  railroad  creates,  such  as  the  interference  with  the  siu*- 
face  of  the  hi^way  due  to  the  presence  of  the  railroad 
tracks  in  the  street.  The  language  of  the  first  sentence 
of  section  178  includes  every  repavement,  "  and  that  it 
was  thus  used  advisedly  is  further  evidenced  by  the  very 
next  sentence,  which  provides  that '  in  case  of  the  neglect 
of  any  corporation  to  make  pavements  *  *  *  the  local 
authorities  may  make  the  same  at  the  expense  of  such 
corporation.'  "  {Conway  v.  City  of  Rochester,  157  N.  Y. 
33,  41.) 

The  judgments  should  be  reversed  and  the  demurrer 
overruled,  with  costs  in  all  courts,  with  leave  to  defend- 
ant to  answer,  at  any  time  within  twenty  days,  on  pay- 
ment of  costs. 

Chase,  Collin,  Cardozo,  Crane  and  Andrews,  JJ., 
concur;  His  cock,  Ch.  J.,  not  voting. 

Judgments  reversed,  etc. 
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Schwartz  &  Company,  Incorporated,  Respondent,  v. 
Aimwell  Company,  Incorporated,  et  al..  Appellants. 

Principal  and  surety — pleading — bond  by  tenant  and 
surety  to  pay  aU  mechanics'  liens  and  claims  of  builders  for 
improYements  on  premises  occupied  by  tenant  —  when  com- 
plaint in  action  by  landlord  to  recover  penalty  of  bond  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  d^endants,  as  principal  and  surety  respectively,  executed  a 
bond,  one  of  the  conditions  of  which  is  that  the  principal  therein 
would  **  pay,  satisfy  and  discharge  all  claims  of  builders,  mechanics, 
materialmen,  etc.,  who  shall  furnish  materiiJs  or  perform  work  **  in 
making  certain  changes  upon  the  property  of  plaintiff's  assignor.  The 
complaint  alleges  failure  to  comply  with  this  condition,  to  which  the 
defendants  interposed  a  demurrer.  There  is  no  allegation  in  the 
complaint,  nor  any  allegation  from  which  such  facts  can  be  inferred, 
that  plaintiff's  assigrnee  has  sustained  or  will  sustain  any  damage 
whatever  by  reason  of  such  failure  and  neglect.  Nor  are  thwe  any 
allegations  to  the  effect  that  liens  have  been  or  are  threatened  to  be 
filed  by  reason  of  such  failure.  The  omission  of  such  allegations 
renders  the  complaint  d^ective. 

Schwartz  <fc  Co.  v.  Aimwell  Co.,  187  App.  Div.  950,  reversed. 

(Submitted  September  80,  1919;  decided  October  24,  1819.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  March  4,  1919,  which  aflSrmed 
an  order  of  Special  Term  overruling  demurrers  to  the 
complaint. 

The  following  question  was  certified :  "  Does  the 
complaint  state  facts  sufficient  to  constitute  a^  cause  of 
action?  " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Otto  A.  SamiLels  and  Horace  G.  Marks  for  appellants. 
The  imdertaking  is  clearly  one  of  indemnity  against 
either  actual  loss  or  Uability  to  loss.  For  the  purposes  of 
this  appeal  it  is  inunaterial  which:  (Belloni  v.  Freeborn, 
63  N.  Y.  383;  Gamble  v.  Cuneo,  21  App.  Div.  413;  162 
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N.  Y.  634;  Sachs  v.  American  Surety  Co.,  72  App.  Div.  60; 
Richardson  v.  Steuben  County,  226  N.  Y.  13 ;  Nat.  Mechanics 
Assn.  V.  Conkling,  90  N.  Y.  116;  Winters  v.  Judd,  59 
Hun,  32;  Zipp  v.  Fidelity  &  Deposit  Co.,  73  App.  Div.  20; 
City  of  New  York  v.  Sexton,  96  App.  Div.  184;  Northern 
Assur.  Co.  V.  BorgeU,  67  Neb.  282;  American  B.  &  L. 
Assn.  V.  Waleen,  52  Minn.  23;  Westcott  v.  Fidelity  & 
Deposit  Co.,  87  App.  Div.  497;  Burr  v.  Union  Surety 
Co.,  107  App.  Div.  315.)  It  being  a  bond  of  indemnity, 
plaintiff  must  allege  actual  loss  or  liability  to  loss. 
{GilbeTt  V.  Wiman,  1  N.  Y.  550;  Kohler  v.  Matlage,  72 
N.  Y.  259;  MUler  v.  Miller  Knitting  Co.,  23  Misc.  Rep. 
404.) 

Abraham  H.  Sarasohn  for  respondent.  The  under- 
taking is  clearly  an  absolute  promise  to  pay  any  amount 
unpaid  for  labor  and  material  of  the  alteration,  and  is 
not  merely  a  promise  to  indemnify  against  actual  loss  or 
liability  to  loss.  {Gilbert  v.  Wiman,  1  N.  Y.  564;  Thomas 
v.  AUm,  1  HiU,  146;  Kohler  v.  Matlage,  72  N.  Y.  259; 
Bristoe  v.  McBear,  1  App.  Div.  217.)  The  bond  in 
suit,  being  a  promise  to  pay  and  not  a  mere  agreement 
-to  indemnify,  plaintiff  need  not  allege  or  prove  actual 
loss  or  Uability  in  order  to  maintain  action.  (BelUmi 
V.  Freeborn,  63  N.  Y.  383.)  The  preamble  and  the  con- 
ditions of  the  bond  show  upon  the  face  thereof  a  promise 
by  the  obUgee  to  pay  for  labor  and  materials  therein 
mentioned;  and  not  a  mere  indemnity  to  the  obligor 
against  loss  or  Uability.  {McGUlis  v.  McGillis,  154 
N.  Y.  548;  2  Story  on  Equity,  1237;  National  WaU 
Paper  Co.  v.  Sire,  163  N.  Y.  122;  Rice  v.  Culver,  172 
N.  Y.  60;  N.  Y.  Elevator  Supply  &  R.  Co.  v.  Bremer, 
175  N.  Y.  520;  Pope  v.  Hecksher,  190  N.  Y.  508;  Tinsley 
V.  Smith,  194  N.  Y.  581;  115  App.  Div.  708;  Helling 
V.  Blumenberg,  55  Hun,  605;  Monroe  v.  Dmxglass,  5  N.  Y. 
447;  Chapin  v.  Dolson,  78  N.  Y.  74;  Stewart  v.  Mutual 
Life  Ins.  Co.,  155  N.  Y.  257.) 
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McLaughlin,  J.  The  plaintiff,  as  the  assignee  of 
D.  A.  Schulte,  Inc.,  brings  this  action  to  recover  the 
penalty  of  a  bond  executed  and  deUvered  to  it  by  the 
defendant  Aimwell  Company,  Inc.,  as  principal,  and 
National  Surety  Company  as  surety.  The  bond  is  not 
annexed  to  or  made  a  part  of  the  complaint,  but  its  essential 
features  are  therein  set  forth.  The  recitals  in  the  bond 
are  that  the  aforesaid  principal  is  about  to  make  certain 
alterations  and  improvements  in  the  premises  at  the 
southeast  comer  of  Main  and  Elm  streets  in  the  city  of 
Bridgeport,  Conn.,  which  are  occupied  under  a  lease 
from  D.  A.  Schulte,  Inc.,  and  has  requested  it  to  consent 
that  such  changes  be  made;  that  such  consent  is  given 
on  condition  that:  (a)  Aimwell  Company,  Inc.,  will 
pay,  satisfy  and  discharge  all  claims  of  builders,  mechanics, 
materialmen,  etc.,  who  shall  furnish  materials  or  per- 
form work  in  making  such  changes;  (b)  perform  the  work 
according  to  certain  plans  and  specifications;  and 
(c)  complete  the  work  by  October  15,  1917;  that  if  such 
conditions  be  compUed  with,  then  the  obUgation  will  be  of 
no  effect,  otherwise  to  be  in  full  force.  The  complaint 
then  alleges  that  the  Aimwell  Company,  Inc.,  did  not  per- 
form one  of  the  conditions  specified  in  the  bond,  in  that 
it  failed  and  neglected  to  pay  builders,  mechanics  and 
materialmen,  and  others,  who  performed  work  and 
furnished  materials  to  the  amount  and  reasonable  value  of 
$8,000,  for  which  sum  judgment  was  demanded.  The 
defendants  separately  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrers  were  overruled.  An 
appeal  was  then  taken  by  each  defendant  to  the  Appellate 
Division,  where  the  judgment  was  affirmed  and,  by  per- 
mission, they  now  appeal  to  this  court. 

There  is  no  allegation  in  the  complaint,  nor  any 
allegation  from  which  such  fact  can  be  inferred,  that 
D.  A.  Schulte,  Inc.,  has  or  will  sustain  any  damage  what- 
ever, by  reason  of  the  failure  and  neglect  of  the  Aimwell 
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Company,  Inc.,  to  pay  and  discharge  such  claims.  Nor 
are  there  any  allegations  to  the  effect  that  liens  have 
been  or  are  threatened  to  be  filed  by  reason  of  such  failure. 
The  omission  of  allegations  to  this  effect  renders  the 
complaint  defective.  The  character  and  purpose  of  the 
bond  clearly  appear  from  its  terms.  The  recitals  indicate 
such  intent  on  the  part  of  the  parties  to  it.  D.  A. 
Schulte,  Inc.,  was  the  landlord;  Aimwell  &  Company 
Inc.,  the  tenant.  The  tenant  desired  to  make  certain 
alterations  in  the  building  occupied  by  it,  and  to  this 
end  sou^t  the  consent  of  the  landlord,  which  was  given 
on  condition,  among  others,  that  the  Aimwell  Company, 
Inc.,  with  the  surety  company  as  surety,  would  pay  and 
discharge  all  claims  of  builders,  mechanics,  etc.  If 
sucl^  claims  were  not  paid,  then  the  persons  performing 
work  or  furnishing  materials  might  file  mechanics'  liens 
against  the  real  estate  and  thereby  obligate  the  land- 
lord to  pay  for  the  same.  It  was  to  protect  him  against 
this  contingency  that  the  bond  was  given.  The  penal 
sum  of  $8,000  was  inserted,  not  as  a  penalty  to  be  paid 
in  case  of  a  breach  of  the  condition,  nor  as  liquidated 
damages,  but  merely  for  the  purpose  of  both  protecting 
the  landlord  and  limiting  the  obUgation  of  the  covenantors 
to  that  amount. 

So  far  as  appears  from  the  complaint,  D.  A.  Schulte, 
Inc.,  has  no  personal  interest  in  the  unpaid  claims  referred 
to.  It  has  not  paid  any  of  them  and  is  not  personally 
liable  for  their  payment.  As  indicated,  no  mechanics' 
hens  have  been  filed,  nor  are  any  threatened.  Under 
such  circumstances,  the  plaintiff  could  not  voluntarily 
pay  such  claims  and  then  recover  the  amount  paid 
from  the  principal  or  surety  on  the  bond.  To  enable  it 
to  do  that  there  must,  as  stated  in  Village  of  Argyle  v. 
Plunkett  (226  N.  Y.  306)  be  involved  somewhere,  as  an 
essential  element  of  its  right  to  recover,  damages  which 
have  or  may  be  suffered  by  reason  of  the  failure  to  pay 
these  claims  and  such  element  is  here  utterly  lacking. 
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It  follows,  there  being  no  allegations  in  the  complaint 
that  D.  A.  Schnlte,  Inc.,  has  or  is  likely  to  sustain  any 
damage  by  reason  of  the  breach  of  the  conditions  in  the 
bond,  or  any  allegation  from  which  such  fact  can  be 
inferred,  the  demiurers  should  have  been  sustained. 

The  orders  of  the  Appellate  Division  and  Special 
Term  should  be  reversed  and  the  demiurers  sustained, 
with  leave  to  the  plaintiff  to  serve  an  amended  com- 
plaint on  payment  of  the  costs  in  all  coiulis.  The  question 
certified  is  answered  in  the  negative. 

HiscocK,  Ch.  J.,  Chase  and  Andrews,  JJ.,  concur; 
HoGAN,  Cardozo  and  Pound,  JJ,,  dissent. 

Orders  reversed, 'etc. 


Saranac  Land  and  Timber  Company,  Respondent,  v. 
James  A.  Roberts,  as  Comptroller  of  the  State  of 
New  York,  Appellant. 

Supreme  Court  —  duration  of  terms  thereof  —  Extraordinary 
Special  and  Trial  Terms  have  same  Jurisdiction  as  any  other 
term  —  when  an  Extraordinary  Term  is  convened  for  the 
disposal  of  business  which  may  be  brought  before  it,  it  is  deemed 
to  continue  until  the  decision  of  motions  submitted  although 
it  has  expired  for  the  purpose  of  new  business. 

1.  There  is  no  provision  of  the  Constitution  or  general  provision 
of  statute  which  limits  the  duration  of  a  term  of  the  Supreme  Court 
when  once  duly  called  and  convened. 

2.  When  a  term  of  court  is  ended  for  new  and  further  business,  it 
may  be  deemed  continued  for  the  purpose  of  deciding  oases  and 
matters  finally  submitted  to  it  during  its  regular  and  formal  sittings. 
(Code  Civ.  Pro.  §  45.) 

3.  The  statement  of  the  purpose  of  the  term  in  a  proclamation 
convening  an  Extraordinary  Special  and  Trial  Term  does  not  enlarge 
or  diminish  the  rights  of  litigants.  It  becomes  a  term  of  the  Supreme 
Court  with  the  same  jurisdiction  that  belongs  to  any  other  term. 

4.  Where  by  the  express  direction  of  the  proclamation  convening 
such  a  term,  it  was  to  continue  *'  So  long  as  may  be  necessary  for  the 
disposal  of  the  business  which  may  be  brought  before  it,"  it  shoidd 
be  deemed  to  continue  for  the  purpose  of  a  final  decision  of  the  motions 
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theretofore  sabmitted  although  it  had  expired  for  the  purpose  of  new 
business. 

5.  A  question  <^  law  is  presented  on  this  appeal,  whether  upon  all 
the  facts  as  shown  in  the  record  about  which  there  is  no  material 
controversy,  the  Extraordinary  Special  Term  in  question  remained  in 
existence  for  the  purpose  of  finally  disposing  of  the  business  before  it. 
Hence  this  court  is  not  precluded  from  reviewing  the  unanimous 
decision  of  the  Appellate  Division. 

Saranac  Land  &  Timber  Co.  v.  Roberts^  187  App.  Div.  361,  reversed. 

(Argued  September  29,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  2,  1919,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  vacate  and  set  aside  a 
prior  order  made  at  an  Extraordinary  Special  Term  by 
which  a  referee  was  appointed  to  hear,  try  and  determine 
the  issues  in  the  action  and  granted  said  motion. 

The  following  question  was  certified:  "Did  the 
Extraordinary  Special  Term  which  had  been  convened 
by  the  Governor  still  lawfully  exist  at  the  time  it  enter- 
tained the  motion  on  the  remittitur  from  the  Court  of 
Appeals  and  from  this  court,  and  did  it  have  jurisdiction 
to  entertain  and  decide  the  motion  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  D.  Newton^  Attorney-General  (Wilber  W. 
Chambers  of  counsel) ,  for  appellant.  The  order  made  at 
the  Special  Term  presided  over  by  Mr.  Justice  Clark 
is  valid.  {Cadin  v.  Adirondack  Co.j  19  Hun,  389;  People 
V.  C.  C  Banky  35  How.  Pr.  428;  People  ex  rel.  Weick  v. 
Warden,  117  App.  Div.  154.) 

Thomas  F.  Conway  and  Frank  E.  Smith  for  respondent. 
The  Extraordinary  Special  Term  appointed  by  law 
(through  the  act  of  the  governor)  to  be  held  in  and  for 
Schenectady  county  on  March  17,  1917,  ended  in  July, 
1917.  {Stoval  V.  Emerson,  20  Mo.  App.  322;  Wright  v. 
WaUbaum,  39  111.  554;  People  v.  SuUivan,  49  Hun,  333; 
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115  N.  Y.  185;  Loewe  v.  Union  Savings  Bank,  222  Fed. 
Rep.  342;  Stewart  v.  Palimr,  74  N.  Y.  183.)  The 
Extraordinary  Term  having  come  to  an  end  in  July,  1918, 
has  not  been  recreated  or  brought  back  to  life  by  anything 
happening  since.  {Tilton  v.  Beecher,  59  N.  Y.  176.) 
The  recitals  in  the  order  that  it  is  an  order  of  the  Extraor- 
dinary Special  Term  are  not  conclusive.  (Matter  of 
Whitman,  225  N.  Y.  1.)  There  was  no  jurisdiction  in  the 
court  to  make  the  order  in  question  as  when  and  where 
it  was  made.  {Armstrong  v.  Loveland,  99  App.  Div.  28; 
Gould  V.  Bennett,  59  N.  Y.  124;  Matter  of  Wadley,  29 
Hun,  12;  Code  Civ.  Pro.  §  769;  Attrill  v.  Rockaway 
Beach  Imp.  Co.,  25  Hun,  376;  Pinkney  v.  Hegerman, 
4  Lans.  374;  53  N.  Y.  31.) 

Chase,  J.  This  is  one  of  two  actions  similarly  entitled, 
each  brought  to  recover  the  inmiediate  possession  of 
real  property.  It  has  been  tried  three  times.  (See  opinion 
Saranac  Land  &  Timber  Co.  v.  Roberts,  224  N.  Y.  377.) 
After  the  judgment  entered  upon  the  report  of  the 
referee  who  heard  and  decided  the  issues  on  the  third 
trial,  and  on  February  27,  1917,  the  governor  appointed 
an  Extraordinary  Special  and  Trial  Term  of  the  Supreme 
Coiuli  to  be  held  at  the  Schenectady  county  court  house 
in  the  city  of  Schenectady  on  a  day  therein  named, 
"  For  the  purpose  of  hearing  and  determining  motions 
for  new  trials  in  the  two  actions  entitled  Saranac  Land 
and  Timber  Company  against  James  A.  Roberts  as 
comptroller  of  the  state  of  New  York,  defendant,  and 
that  in  the  event  new  trials  are  granted  then  to  try  said 
actions." 

William  W,  Clark,  a  justice  of  the  Supreme  Court 
in  the  seventh  judicial  district,  was  appointed  to  hold 
said  Extraordinary  Special  and  Trial  Term,  and  it  was 
held  by  him  pursuant  to  such  appointment.  Such 
term  of  the  Supreme  Court  so  appointed  was  regularly 
proclaimed    and    legally    constituted.     {People    ex    rel. 
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Saranac  Land  &  Timber  Company  v.  Supreme  Courty 
.  220  N.  Y.  487;  People  v.  Neff,  191  N.  Y.  210.) 

There  is  no  provision  of  the  Constitution  or  general 
provision  of  statute  which  limits  the  duration  of  a  term 
of  the  Supreme  Court  when  once  duly  called  and  con- 
vened. (People  ex  rel.  Weick  v.  Warden  of  City  Prison, 
117  App.  Div.  154;  afifd.,  on  opinion  of  Appellate  Division, 
188  N.  Y.  549.) 

The  statement  in  the  proclamation  of  the  purpose  of 
the  term  does  not  enlarge  or  diminish  the  rights  of 
Utigants.  It  became  a  term  of  the  Supreme  Court  with 
the  same  jurisdiction  that  belongs  to  any  other  term* 
{People  ex  rel.  Saranac  Land  &  Timber  Company  v. 
Supreme  Courty  supra.)  By  the  express  direction  of  the 
proclamation  the  term  was  to  continue  "  So  long  as  may 
be  necessary  for  the  disposal  of  the  Jmsiness  which  may 
be  brought  before  it.^^ 

A  motion  was  made  at  such  Extraordinary  Special 
Term  by  the  defendant  for  a  new  trial  of  this  action  on 
the  ground  of  newly-discovered  evidence  and  also  to  vacate 
and  set  aside  the  consent  of  defendant  that  the  action 
be  tried  by  a  referee  and  also  that  in  case  a  new  trial 
should  be  granted  and  the  consent  that  the  action  be 
tried  by.  a  referee  be  not  set  aside,  then  for  the  appomt- 
ment  of  a  new  referee.  Such  motions  were  heard  and 
duly  submitted  for  determination.  The  court  granted  the 
new  trial  but  refused  to  set  aside  the  consent  of  the 
defendant  to  the  trial  of  the  action  before  a  referee.  It 
named  a  new  referee,  holding  in  substance  and  as  a 
matter  of  law  that  it  was  the  duty  of  the  court  to  appoint 
a  new  referee.  On  appeal  to  the  Appellate  Division  the 
order  was  affirmed  as  modified  in  a  part  not  material  on 
this  appeal.  (Saranac  Land  &  Timber  Company  v. 
Roberts,  183  App.  Div.  897.)  Leave  was  granted  to 
appeal  to  this  court  from  a  part  of  said  order.  (Saranac 
Land  &  Timber  Company  v.  Roberts,  184  App.  Div.  892.) 
This  court  held  that  the  Extraordinary  Special  Term  and 


1 92      Saranac  Land  &  Timber  Co.  v.  Roberts. 

[227  N.  Y.]  Opinion,  per  Chase,  J.  [Nov., 

the  Appellate  Division  were  in  error  in  assuming  that  the 
appointment  of  a  new  referee  upon  the  facts  then  before 
the  court  was  mandatory,  and  further  held  that  the 
court  had  power  to  name  a  new  referee  in  the  exercise  of 
its  judgment  and  discretion.  The  order  so  far  as  appealed 
from  was  reversed  and  "  The  motion  so  far  as  the  appoint- 
ment of  another  referee  is  concerned  remitted  to  Ihe 
Special  Term  for  further  ccmsiikration  upon  the  facts  before 
it.^'  The  only  Special  Term  that  had  the  facts  before 
it  was  the  Extraordinary  Special  Term  held  by  Justice 
Clark,  before  which  Special  Term  the  motions  were 
submitted,  but  in  which  the  judgment  and  discretion  of  the 
court  had  not  for  the  reason  stated  been  exercised. 

The  history  of  that  Special  Term  shows  that  on  Jime 
16, 1917,  the  day  when  the  motions  were  finally  submitted 
to  the  court  for  decision,  an  adjournment  was  taken  to  a 
subsequent  day  and  on  such  day  the  court  was  again 
adjourned  until  July  28,  1917.  On  July  28,  1917,  no 
formal  action  was  taken  either  to  adjourn  the  court 
sine  die  or  otherwise.  It  is  interesting  and  significant 
that  the  order  made  following  the  submission  of  the 
motions  on  June  16,  1917,  although  dated  June  16,  1917, 
was  actually  made  and  entered  on  July  17,  1917,  a  day  to 
which  the  Extraordinary  Special  Term  had  not  been 
formally  adjourned,  all  parties  apparently  assuming  that 
after  the  submission  of  the  motions  the  court  for  the 
purpose  of  such  motions  remained  in  continuous  existence 
until  the  final  decision  thereof. 

After  the  decision  of  this  court  (224  N.  Y.  377)  Justice 
Clark  in  the  exercise  of  the  discretion  and  judgment 
vested  in  the  Extraordinary  Special  Term  made  an  ordar 
which  is  entitled :  "  At  an  extraordinary  special  term  of  the 
supreme  court  held  at  the  Schenectady  county  court  house 
in  the  city  of  Schenectady  on  the  17th  and  31st  days  of 
March,  the  24th  day  of  April,  the  16th  day  of  May  and 
the  16th  day  of  June,  1917,  and  continued  for  the  further 
consideration  of  the  motion  remanded  to  it  by  the  court 
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of  appeals  pursuant  to  the  judgment  of  the  court  of 
appeals  dated  November  13, 1918."  Such  order  appointed 
a  referee  to  hear,  try  and  determine  the  issues  in  this 
action.  A  motion  was  then  made  at  a  Special  Term  to 
set  aside  and  vacate  the  order  so  made  on  the  ground  that 
the  Extraordinary  Special  Term  had  expired  July  28, 
1917.  The  motion  was  denied.  An  appeal  was  taken 
therefrom  to  the  Appellate  Division  where  the  order 
was  reversed  and  the  order  made  at  the  Extraordinary 
Special  Term  set  aside  and  vacated.  It  is  from  the 
order  so  made  at  the  Appellate  Division  that  this  appeal 
is  taken.  The  only  question  presented  on  this  appeal 
is  whether  the  Extraordinary  Special  Term  remained  in 
existence  for  the  purpose  of  finally  deciding  the  motions 
theretofore  made  at  such  term.  It  is  urged  that  there 
is  no  question  of  law  in  this  case  that  the  court  can  con- 
sider. The  decision  of  the  Appellate  Division  from  which 
this  appeal  is  taken  was  unanimous,  but  this  court  is 
only  precluded  from  reviewing  a  unanimous  decision  of 
the  Appellate  Division  when  such  decision  is  "  That 
there  is  evidence  supporting  or  tending  to  sustain  a 
finding  of  fact  or  a  verdict  not  directed  by  the  court." 
(Constitution,  art.  6,  sec.  9;  Code  of  Civil  Procedure, 
§  191,  subd.  3.)  The  decision  of  the  Appellate  Division 
in  this  case  was  a  reversal  of  the  order  of  the  Special  Term. 
A  question  of  law  is  presented  on  this  appeal,  and  it  is 
whether  upon  all  the  facts  as  shown  in  the  record  about 
which  there  is  no  material  controversy,  the  Extraordinary 
Special  Term  remained  in  existence  for  the  purpose  of 
finally  disposing  of  the  business  before  it.  We  rej)eat 
that  the  term  was  appointed  to  continue  "  so  long  as  may 
be  necessary  for  the  disposal  of  the  business  which  may 
be  brought  before  it."  It  will  be  assumed  that  as  to  any 
new  business  the  Extraordinary  Trial  and  Special  Term 
ceased  to  exist  in  July,  1917. 
It  is  necessary  that  the  times  and  places  of  holding 
13 
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courts  be  fixed  in  advance  that  jurors  can  be  drawn  there- 
for, and  that  notices  can  be  given  and  the  necessary  steps 
taken  to  obtain  jurisdiction  of  the  parties  in  civil  and 
criminal  actions  and  proceedings. 

The  Constitution  expressly  provides  that  "  The  justices 
of  the  Appellate  Division  in  each  department  shall  have 
power  to  fix  the  times  and  places  for  holding  the  special 
terms  therein,  and  to  assign  the  justices  in  the  depart- 
ments to  hold  such  terms;  or  to  make  rules  therefor." 
(Constitution,  article  6,  sec.  2;  Judiciary  Law,  sec.  84.) 
An  Extraordinary  Special  or  Trial  Term  of  the  Supreme 
Court  can  be  called  by  the  governor.  (Judiciary  Law, 
sec.  153.)  Business  before  the  court  as  such  must, 
of  course,  be  done  within  a  term  duly  appointed  and 
held.  Our  inquiry  is,  whether  after  a  term  has  been 
duly  appointed  and  convened,  and  a  motion  is  made  or  a 
trial  had  therein,  if  the  decision  thereof  is  not  rendered 
until  such  term  has  expired  by  express  Umitation  or  by 
failure  to  adjourn  it  formally,  shall  such  term  be  deemed 
continued  for  the  purpose  of  making  and  fiUng  such 
decision.  The  answer  to  this  question  is  more  important 
than  would  appear  from  a  casual  statement  of  the 
proposition. 

It  would  not  be  an  exaggeration  to  say  that  there  are 
thousands  of  cases  every  year  in  this  state,  in  which 
motions  are  made  or  trials  had  in  court  during  terms 
thereof  duly  appointed  and  held  and  in  which  the  decisions 
or  orders  therein  are  not  entered,  signed,  or  made  until 
the  terms  of  court  at  which  the  motions  were  so  made  and 
issues  tried  had  ceased  to  exist  for  the  hearing  of  new 
business.  The  terms  of  court  in  all  or  at  least  part  of  the 
state  are  appointed  not  only  for  a  particular  day  but  to 
continue  for  a  fixed  period  of  time  or  until  adjourned 
without  day.  (See  Special  Rules  of  First  Department, 
Supreme  Court;  Trial  Term,  rule  4;  Special  Terms,  rules 
1,  4  and  7.) 

Many  of  the  cases  tried  or  questions  heard  at  such 
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terms  are  not  and  cannot  be  decided  until  long  after  the 
time  when  such  terms  are  last  formally  adjourned. 

It  is  expressly  provided  by  section  45  of  the  Code  of 
Civil  Procedure  that  "  Where  the  trial  or  hearing  of  an 
issue  of  fact,  joined  in  an  action  or  special  proceeding, 
civil  or  criminal,  has  been  commenced  at  a  term  of  a  court 
of  record,  it  may  notwithstanding  the  expiration  of  the 
time  appointed  for  the  term  to  continue,  be  continued  to 
the  completion  thereof ;  including,  if  the  cause  is  tried  by  a 
jury,  all  proceedings  taken  therein  imtil  the  actual  dis- 
charge of  the  jury;  or, if  it  is  tried  by  the  court  without  a 
jury,  imtil  it  is  finally  submitted  for  a  decision  upon 
the  merits." 

The  Code  provision  is  a  recognition  that  a  trial  can 
continue  "  Notwithstanding  the  expiration  of  the  time 
appointed  for  the  term  to  continue, ^^  and  in  case  of  a  trial 
by  the  court  "  until  it  is  finally  svbmitted  for  a  decision 
upon  the  merits J^ 

Although  the  section  of  the  Code  quoted  does  not 
expressly  provide  that  a  term  shall  continue  after  a  cause 
is  finally  submitted  to  the  court  and  until  a  decision 
thereof,  it  was  not  the  purpose  of  the  statute  to  prevent 
a  decision  of  a  cause  or  question  finally  submitted  to  the 
court  even  if  such  term  is  not  formally  adjourned  to  a 
time  beyond  that  at  which  a  decision  or  order  therein 
and  the  resettlement  thereof  is  finally  made  and  signed. 

When  a  term  of  court  is  ended  for  new  and  further 
business,  it  may  be  deemed  continued  for  the  purpose  of 
deciding  cases  and  matters  finally  submitted  to  it  during 
its  regular  and  formal  sittings.  (Schultze  v.  HuUlinger, 
150  App.  Div.  489,  492;  Walker  v.  Moser,  117  Fed.  Rep. 
230;  Harrison  v.  German  Am.  Fire  Ins,  Co.,  90  Fed.  Rep. 
758;  Cheesman  v.  Harty  42  Fed.  Rep.  98;  Woffenden  v. 
CharouleaUy  11  Pac.  Rep.  [Ariz.]  61;  Shenck  v.  Birdseye, 
2  Ida.  141;  State  v.  Rye,  35  N.  H.  368;  Yatter  v.  Miller, 
61  Vt.  147;  Tyson  v.  Glaize,  23  Gratt.  [Va.]  799.) 

All   legislative   enactments   should   be   construed   in 
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recognition  of  the  practice  which  is  general  and  long 
continued  of  making  decisions  in  matters  tried,  argued  and 
submitted  at  Special  and  Trial  Term  on  the  assumption 
that  for  the  purpose  of  such  decision  the  Special  or  Trial 
Term  continues  in  existence.  The  order  of  the  Special 
Term  now  under  consideration  was  made  and  signed  by 
the  justice  before  whom  the  Extraordinary  Special  Term 
was  regularly  held  at  Schenectady  and  was  entitled  in 
such  Special  Term.  The  fact  that  such  justice  signed 
said  order  when  he  was  not  in  the  court  house  at  Schen- 
ectady is  not  important  in  view  of  the  fact  that  the 
motions  were  submitted  to  the  court  at  the  place  and 
during  the  time  when  it  was  actually  held  as  such. 

We  are  of  the  opinion  that  although  the  Extraordinary 
Special  Term  had  expired  for  the  purpose  of  new  business, 
it  should  be  deemed  to  continue  for.  the  purpose  of  a  final 
decision  of  the  motions  submitted  at  such  Extraordinary 
Special  Term  on  the  16th  day  of  June,  1917. 

The  order  signed  July  17,  1917,  contained  but  a  partial 
determination  of  the  questions  before  the  court.  The 
motion  was  remitted  to  that  court  to  complete  the 
findings  or  decision.  The  remission  of  the  motion  to 
the  Special  Term  was  not  in  any  sense  a  new  and  inde- 
pendent step  in  the  action.  It  was  a  necessary  part  of 
the  decision  of  the  original  motion. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  denying  the  motion  of  the 
plaintiff  to  set  aside  the  order  of  the  Special  Term  held 
by  Justice  Clark  should  be  affirmed,  with  costs  in  this 
court  and  in  the  Appellate  Division,  and  the  question 
certified  so  far  as  it  affects  the  determination  of  this 
appeal  is  answered  in  the  affirmative. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  Pound  and 
Andrews,  JJ.,  concur;    McLaughlin,  J.,  not  voting. 

Ordered  accordingly. 
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Ida  Mintz,  Respondent,   v.   International  Railway 

Company,  Appellant. 

Negligence  —  sudden  stopping  of  street  car  to  avoid  running 
over  child  —  when  neg^gence  cannot  be  predicated  thereon. 

The  sudden  stopping  of  a  street  car  when  necessary  to  avoid  running 
over  a  child  on  the  track,  although  resulting  in  shaking,  displacing  and 
jerking  the  passengers,  does  not  evince  a  disregard  of  their  safety,  and 
negligence  cannot  be  predicated  thereon. 

Mintz  V.  International  Ry.  Co.,  177  App.  Div.  942,  reversed. 

(Submitted  October  13.  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  21,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Harold  S.  Brown  for  appellant.  The  defendant  was  not 
negUgent.  (C  C.  R.  Co,  v.  Osbom,  66  Ohio  St.  45; 
Craig  v.  B.  El.  R.  Co.,  207  Mass.  548;  Niland  v.  B.  El 
R.  R.  Co.,  213  Mass.  522;  CockhiU  v.  C.  &  S.  R.  Co.,  69 
N.  J.  L.  97;  Stewart  v.  C.  V.  R.  R.  Co.,  86  Vt.  398.) 

Israel  G.  Hoknder  for  respondent.  Whether  there  was 
prior  negligence  on  the  part  of  the  motorman  in  the 
management  and  operation  of  the  car  was  properly  left 
to  the  jury  as  a  question  of  fact.  ( Utess  v.  Erie  R.  R. 
Co.,  204  N.  Y.  324;  Bowen  v.  N.  Y.  C.  R.  R.  Co.,  18  N.  Y. 
108;  Brown  v.  N.  Y.  C.  R.  R.  Co.,  34  N.  Y.  404;  Zimmer 
V.  Third  Ave.  R.  R.  Co.,  36  App.  Div.  265;  Maverick  v. 
Eigkth  Ave.  R.  R.  Co.,  36  N.  Y.  378;  Coddingion  v.  Brooklyn 
Crosstown  R.  R.  Co.,  102  N.  Y.  66;  Levine  v.  Brooklyn, 
(Jueens  Co.  &  Sub.  R.  R.  Co.,  134  App.  Div.  606;  Palmer 
V.  President,  etc.,  D.  i^  H.  R.R.  Co.,  120  N.  Y.  170;  Keegan 
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V.  Third  Ave.  R.  R.  Co.,  34  App.  Div.  297;  165  N.  Y.  622; 
Loudon  V.  E.  A.  R.  R.  Co.,  162  N.  Y.  380.) 

Collin,  J.  The  action  is  to  recover  damages  resulting 
from  personal  injuries  caused  by  the  alleged  negligence 
of  the  defendajit.  The  judgment  of  the  Trial  Term 
consequent  upon  the  verdict  in  favor  of  the  plaintiff 
was  aflSrmed  by  the  non-imanimous  decision  of  the  Appel- 
late Division.  If  there  was  not  evidence  tending  to 
support  the  verdict,  the  denial  of  the  defendant's  motion 
that  the  complaint  be  dismissed  and  the  submission  of 
the  case  to  the  jury  were  errors. 

Under  the  evidence  the  jury  might  have  foimd  as 
the  facts  most  favorable  to  the  plaintiff :  the  plaintiff 
boarded  a  standing  street  car  operated  by  the  employees 
of  the  defendant;  as  she  was  walking  to  a  seat  the 
car  started;  before  she  had  seated  herself  and  as 
the  car  had  attained  the  speed  of  eight  miles  an  hour 
the  sudden  stopping  of  the  car  threw  her  to  the  floor 
and  she  received  the  injuries  complained  of;  the  car 
so  stopped  because  a  boy  ran  upon  the  track  upon 
which  the  car  was  proceeding  from  the  rear  of  a  wagon 
traveling  upon  the  adjoining  or  feUow  track  in  the 
direction  opposite  to  that  in  which  the  car  was  moving; 
the  boy  was  first  seen  by  and  came  into  the  view  of  the 
motorman  when  the  rear  of  the  wagon  was  within  six 
feet  of  the  front  of  the  car;  the  motorman  immediately 
applied  all  the  means  of  stopping  the  car;  the  life  guard 
or  fender  of  the  car  went  over  the  leg  of  and  the  front 
of  the  car  was  about  two  feet  from  the  boy,  who  had 
fallen  within  the  track  space. 

The  facts  do  not  support  the  verdict.  Negligence  on 
the  part  of  the  defendant  cannot  be  predicated  upon 
them.  At  the  instant  the  boy  first  came  into  the  sight 
of  the  motorman  the  danger  of  killing  him  was  imminent. 
The  defendant  was  bound  to  use  every  available  agency 
or  means,  which  did  not  within  reasonable  probability 
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subject  the  passengers  upon  the  car  to  serious  bodily 
injury,  to  avoid  killing  or  mangling  him.  As  between 
the  act  of  stopping  the  car  suddenly  before  it  ran  upon 
him  and  thereby  shaking,  displacing  or  jerking  the 
passengers  and  the  act  of  stopping  it  gradually  and 
carefully  and  therein  permitting  it  to  run  upon  him,' 
the  defendant  was  bound  by  the  commands  of  ordinary 
and  reasonable  prudence  and  care,  as  well  as  by  the 
dictates  of  the  right  regard  for  human  life,  to  adopt  the 
former.  The  stopping  of  the  car  and  the  means  used  to 
stop  it  were  not  more  urgent  or  vigorous  than  the  peril 
of  the  boy,  when  first  visible  to  the  motorman,  warranted. 
The  likelihood  of  injury  to  the  passengers  in  their  use 
was  slight  and  to  be  disregarded  in  contrast  with  that  of 
killing  the  boy  by  neglecting  them.  The  sudden  stopping 
of  the  car  under  the  circumstances  did  not  evince  a 
disregard  of  the  safety  of  the  plaintiff  or  the  other 
passengers.     It  was  not  only  justified  but  praiseworthy. 

Inasmuch  as  the  entire  evidence  estabUshed  the  freedom 
of  the  defendant  from  negligence,  we  do  not  consider 
or  determine  whether  or  not  the  evidence  in  behalf  of 
the  plaintiff  tended  to  prove  negUgence  on  the  part  of 
the  defendant. 

The  judgments  should  be  reversed  and  the  complaint 
dismissed,  with  costs  in  all  the  courts. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 
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Charles  N.  Dougherty,  an  Infant,  by  Susan  M. 
Teves,  His  Guardian  ad  Litem,  Respondent,  v.  Emma 
L.  Salt,  as  Executrix  of  Hellena  M.  Dougherty, 
Deceased,  Appellant. 

Promiflsory  notes  —  decedent's  estate  —  evidence  —  the 
words  "  value  received  "  must  srive  way  to  evidence  that  there 
was  no  consideration  —  erroneous  direction  of  nonsuit  —  error 
to  exclude  evidence  offered  under  general  denial  that  decedent's 
signature  was  forged. 

1.  Where  it  appeared  by  the  evidence  produced  for  the  plaintiff 
that  a  decedent  made  and  gave  the  note  in  suit  as  a  voluntary  gift 
without  considwation,  the  formula  of  the  printed  blank  which  con- 
tained the  words  "  value  received  "  becomes,  in  the  light  of  the 
conceded  facts,  a  mere  erroneous  conclusion  which  cannot  overcome 
the  conclusion  of  the  law.     (Neg.  Inst.  Law,  §  54;  Cons.  L.  ch.  38.) 

2.  Where  the  trial  judge  did  not  reserve  his  ruling  on  defendant's 
motion  for  a  nonsuit  or  for  the  direction  of  a  verdict,  but  denied 
the  motion  absolutely,  it  was  error  in  setting  aside  a  verdict  for  the 
plaintiff  as  contrary  to  law,  to  dismiss  the  complaint.  A  new  trial 
should  have  been  granted.     (Code  Civ.  Pro.  §§  1185,  1187.) 

3.  Where  in  such  an  action  the  defendant  denied  the  execution  of  the 
note  by  decedent,  it  was  error  for  the  trial  court  to  exclude  evidence 
offered  under  a  general  denial,  to  show  that  the  signature  to  the  note 
was  forged. 

Dougherty  v.  Sail,  184  App.  Div.  910,  reversed. 

(Submitted  October  21,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  June  20, 1918,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  which  reversed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  of  the  court 
at  a  Trial  Term  setting  aside  a  verdict  in  favor  of  plaintiff 
and  directing  a  dismissal  of  the  complaint  and  reinstated 
said  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Abraham  Levitt  and  Charles  Oechler  for  appellant. 
The  plaintiff's  own  witnesses  having  shown  by  their  testi- 
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mony  that  the  note  was  given  without  consideration  except 
that  of  love  and  affection,  it  follows  that  no  action  will 
lie  to  enforce  it.  {Kramer  v.  Kramer,  181  N.  Y.  477; 
Blanshaw  v.  Russelly  52  N.  Y.  Supp.  963;  161  N.  Y. 
629;  Harris  v.  Clark,  3  N.  Y.  93;  Holmes  v.  Roper,  141 
N.  Y.  66.) 

Walter  B.  Raymond  and  Victor  C.  Cormier  for 
respondent.  The  verdict  of  the  jury  on  the  evidence  was 
proper  and  in  accordance  with  the  law.  (L.  1897,  ch. 
615,  §  50;  Bringman  v.  Von  Glahn,  71  App.  Div.  537; 
Hegerrum  v.  Moon,  131  N.  Y.  462;  Durland  v.  Durland, 
153  N.  Y.  67;  Camwright  v.  Gray,  127  N.  Y.  92;  Strick- 
land  V.  Henry,  175  N.  Y.  372;  Hickok  v.  Bunting,  67 
App.  Div.  560;  McCannack  v.  Williams,  88  N.  J.  L.  170.) 

Cardozo,  J.  The  plaintiff,  a  boy  of  eight  years, 
received  from  his  aunt,  the  defendant's  testatrix,  a 
promissory  note  for  $3,000  payable  at  her  death  or  before. 
Use  was  made  of  a  printed  form,  which  contains  the 
words  *'  value  received."  How  the  note  came  to  be 
given,  was  explained  by  the  boy's  guardian,  who  was  a 
witness  for  his  ward.  The  aunt  was  visiting  her  nephew. 
"When  she  saw  Charley  coming  in,  she  said  *  Isn't  he 
a  nice  boy?'  I  answered  her,  yes,  that  he  is  getting 
along  very  nice,  and  getting  along  nice  in  school,  and  I 
showed  where  he  had  progressed  in  school,  having  good 
reports,  and  so  forth,  and  she  told  me  that  she  was  going 
to  take  care  of  that  child,  that  she  loved  him  very  much. 
I  said,  '  I  know  you  do,  TilHe,  but  your  taking  care  of 
the  child  will  be  done  probably  like  your  brother  and 
sister  done,  take  it  out  in  talk.'  She  said:  *  I  don't 
intend  to  take  it  out  in  talk,  I  would  like  to  take  care  of 
him  now.'  I  said,  *  Well,  that  is  up  to  you.'  She  said, 
'  Why  can't  I  make  out  a  note  to  him?'  I  said,  '  You 
can,  if  you  wish  to.'  She  said,  '  Would  that  be  right?' 
And  I  said,  *  I  do  not  know,  but  I  guess  it  would;  I  do 
not  know  why  it  would  not.'     And  she  said,  ^  Well,  will 
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you  make  out  a  note  for  me  ? '  I  said, '  Yes,  if  you  wish 
me  to,'  and  she  said,  *  Well,  I  wish  you  would/  ''  A 
blank  was  then  produced,  filled  out,  and  signed.  The 
aimt  handed  the  note  to  her  nephew  with  these  words, 
"  You  have  always  done  for  me,  and  I  have  signed  this 
note  for  you.  Now,  do  not  lose  it.  Some  day  it  will  be 
valuable." 

The  trial  judge  submitted  to  the  jury  the  question 
whether  there  was  any  consideration  for  the  promised 
payment.  Afterwards,  he  set  aside  the  verdict  in  favor 
of  the  plaintiff,  and  dismissed  the  complaint.  The 
Appellate  Division,  by  a  divided  court,  reversed  the  judg- 
ment of  dismissal,  and  reinstated  the  verdict  on  the  ground 
that  the  note  was  sufficient  evidence  of  consideration. 

We  reach  a  different  conclusion.  The  inference  of 
consideration  to  be  drawn  from  the  form  of  the  note 
has  been  so  overcome  and  rebutted  as  to  leave  no  question 
for  a  jury.  This  is  not  a  case  where  witnesses  smnmoned 
by  the  defendant  and  friendly  to  the  defendant's  cause, 
supply  the  testimony  in  disproof  of  value  {Strickland  v. 
Henry,  175  N.  Y.  372).  This  is  a  case  where  the  testi- 
mony in  disproof  of  value  comes  from  the  plaintiff's 
own  witness,  speaking  at  the  plaintiff's  instance.  The 
transaction  thus  revealed  admits  of  one  interpretation, 
and  one  only.  The  note  was  the  volimtary  and  unen- 
forcible  promise  of  an  executory  gift  {Harris  v.  Clark,  3 
N.  Y.  93;  Holmes  v.  Roper,  141  N.  Y.  64,  66).  This  child 
of  eight  was  not  a  creditor,  nor  dealt  with  as  one.  The 
aunt  was  not  paying  a  debt.  She  was  conferring  a  bounty 
{Fink  V.  Cox,  18  Johns.  145).  The  promise  was  neither 
offered  nor  accepted  with  any  other  purpose.  "  Nothing 
is  consideration  that  is  not  regarded  as  such  by  both 
parties"  {Philpot  v.  Gruninger,  14  Wall.  570,  577;  Fire 
Ins.  Assn.  v.  Wickham,  141  U.  S.  564,  579;  Wisconsin 
&  M.  Ry.  Co.  V.  Powers,  191  U.  S.  379,  386;  DeCicco  v. 
Schweizer,  221  N.  Y.  431,  438).  A  note  so  given  is  not 
made  for  "  value  received,"  however  its  maker  may  have 
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labeled  it.  The  formula  of  the  printed  blank  becomes, 
in  the  light  of  the  conceded  facts,  a  mere  erroneous 
conclusion,  which  cannot  overcome  the  inconsistent  con- 
clusion of  the  law  {Blanshan  v.  Russell,  32  App.  Div. 
103;  affd.,  on  opinion  below,  161  N.  Y.  629;  Kramer  v. 
Kramer y  181  N.  Y.  477;  Bruyn  v.  Russell,  52  Hun,  17). 
The  plaintiff,  through  his  own  witness,  has  explained 
the  genesis  of  the  promise,  and  consideration  has  been 
disproved  (Neg.  Instr.  Law,  sec.  54;  Consol.  Laws, 
chap.  43). 

We  hold,  therefore,  that  the  verdict  of  the  jury  was 
contrary  to  law,  and  that  the  trial  judge  was  right  in 
setting  it  aside.  He  went  too  far,  however,  in  dismissing 
the  complaint.  He  might  have  dismissed  it  if  he  had 
reserved  his  ruling  on  the  defendant's  motion  for  a 
nonsuit  or  for  the  direction  of  a  verdict  (Code  Civ.  Pro. 
sees.  1185,  1187).  Instead  of  reserving  his  ruling,  he 
denied  the  motion  absolutely.  Upon  the  return  of  the 
verdict,  he  should  have  granted  a  new  trial. 

A  new  trial  was  also  necessary  because  of  error  in 
rejecting  evidence.  The  defendant  attempted  to  prove 
that  the  signature  to  the  note  was  forged.  The  court 
refused  to  hear  the  evidence,  because  forgery  had  not 
been  pleaded  as  a  defense.  The  answer  did  deny  the 
execution  of  the  note.  The  evidence  of  forgery  was 
admissible  imder  the  denial  {Schwarz  v.  Oppold,  74  N.  Y. 
307;  Farmers'  L.  &  T.  Co.  v.  Siefke,  144  N.  Y.  354). 

The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  the  judgment  of  the  Trial  Term  modified 
by  granting  a  new  trial,  and  as  modified  affirmed,  with 
costs  in  all  courts  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  accordingly. 
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Matilda   Hoykendorf,   Appellant,   v.   Bradley   Con- 
tracting Company,  Respondent. 

Negligence  —  question  of  fact  —  when  new  trial  should  be 
ordered. 

In  an  action  to  reoover  for  injuries  from  falling  over  a  oleat  nailed 
to  a  temporary  flooring  over  a  subway,  the  defendant  produced  as  its 
only  witness  an  employee  who  testified  to  a  measurement  of  the  oleat. 
The  plaintiff  called  an  inspector  of  a  street  railway  oompany,  who, 
with  another  witness,  testified  to  his  opinion  as  to  the  thickness  of  the 
cleat.  Under  these  circumstances,  this  court  is  unable  to  accept 
as  a  verity  the  measurements  which  the  defendant's  employee  testified 
that  he  made,  and  disregard  the  contradictory  testimony  and  estimate 
of  the  inspector  produced  by  the  plaintiff.  A  question  of  fact  as  to  the 
defendant's  negligence  was  presented  and  a  new  trial  should  be  ordered. 
{Faber  v.  City  of  New  York,  213  N.  Y.  411;  Casey  v.  CUy  of  New 
York,  217  N.  Y.  192,  followed.; 

Hoykendorf  v.  Bradley  Contracting  Co.,  181  App.  Div.  922,  modified. 

(Argued  October  23,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  Januarys,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court  and  directing  a  dismissal  of  the  complaint  in  an 
action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negUgence  of 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  L.  Podell  and  Melville  H.  Cane  for  appellant. 
The  facts  compel  the  reasonable  inference  that  defendant 
was  neghgent.  {Derby  v.  D.  M.  Contracting  Co.,  112 
App.  Div.  234;  188  N.  Y.  631;  Duer  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  184  N.  Y.  320;  Corr  v.  City  of  New  York, 
121  App.  Div.  578;  Kelly  v.  City  of  New  York,  197  N.  Y. 
543;  129  App.  Div.  658;    Quirk    v.   Bradley  Cont.  Co., 
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79  Misc.  Rep.  368;  Wensl^  v.  City  of  New  York,  173 
App.  Div.  248;  Faber  v.  City  of  New  York,  213  N.  Y.  411; 
Casey  v.  City  of  New  York,  217  N.  Y.  192.) 

Frederick  L.  C.  Keating  and  Israel  V.  Werhin  for 
respondent.  The  plaintiff  has  failed  to  prove  actionable 
neghgence  on  the  part  of  the  defendant.  {Lalor  v.  City 
of  New  York,  208  N.  Y.  434;  Derby  v.  D.  M.  Contracting 
€o.,  112  App.  Div.  334;  188  N.  Y.  631;  Nolan  v.  King, 
97  N.  Y.  565;  Nessler  v.  N.  Y.  Housewrecking  Company, 
156  App.  Div.  349;  Keating  v.  Metropolitan  St.  R.  R. 
Co.,  105  App.  Div.  364;  Vanderborg  v.  New  York  City, 
168  App.  Div.  297;  Beltz  v.  City  of  Yonkers,  148  N.  Y. 
67;  Butler  v.  ViUage  of  Oafm-d,  186  N.  Y.  44.) 

Chase,  J.  On  June  20,  1914,  the  plaintiff  alighted 
from  a  west-bound  Eighty-sixth  street  surface  car  in  the 
city  of  New  York  and  started  in  a  diagonal  course  toward 
the  sidewalk.  The  car  had  stopped  just  before  reaching 
the  crosswalk  on  Eighty-sixth  street  along  the  east  side 
of  Lexington  avenue.  When  the  plaintiff  had  walked 
one-third  of  the  distance  from  the  car  to  the  sidewalk, 
and  while  looking  to  see  if  a  wagon  was  coming,  she 
stumbled  against  a  cleat  which  was  nailed  to  the  tem- 
porary wooden  flooring  or  roadway  used  by  the  defendant 
in  connection  with  a  new  subway  then  imder  construction 
by  it  and  fell  receiving  the  injuries  for  which  this  action 
is  brought. 

The  Appellate  Division  reversed  the  judgment  obtained 
at  the  Trial  Term,  saying  that  the  finding  of  negligence 
by  the  defendant  '*  was  clearly  against  the  evidence,'* 
and  dismissed  the  complaint.  (Hoykendorf  v.  Bradley 
Contracting  Co.,  181  App.  Div.  922.) 

The  only  witness  produced  by  the  defendant  was  a 
man  in  its  employ  as  an  investigator  of  claims.  He  in 
effect  testified  that  it  was  not  necessary  to  maintain 
a  cleat  more  than  two  inches  thick  where  the  one  in 
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question  was  maintained.  He  testified  that  a  cleat  was 
necessary  to  cover  an  opening  in  the  flooring  where 
laborers  had  lowered  ropes  to  hold  cables,  a  part  of  the 
subsurface  structures.  He  further  testified  that  after 
the  accident  he  measured  the  cleat  and  that  it  was  one 
and  one-half  feet  long,  ten  inches  wide,  and  two  inches 
thick  and  that  it  was  bevelled  on  the  four  sides  at  an 
angle  of  forty-five  degrees  from  the  flooring  to  the  top 
of  the  cleat.  The  plaintiff  in  her  complaint  alleged  that 
the  cleat  was  about  two  inches  thick,  but  one  of  her 
witnesses  who  was  an  inspector  employed  by  the  railroad 
company  and  was  on  the  front  platform  of  the  car  at 
the  time  the  plaintiff  fell,  testified  that  he  observed  the 
cleat  and  that  it  was  about  two  feet  long,  eight  inches 
wide  and  four  inches  thick  and  bevelled  on  one  end. 
Another  witness  called  by  the  plaintiff  was  at  the  time 
the  plaintiff  fell  on  the  sidewalk  a  short  distance  from 
her.  He  testified  that  the  cleat  was  one  and  one-half 
feet  in  length,  less  than  a  foot  in  width,  and  about  two 
and  one-half  inches  thick  and  bevelled  on  the  edges. 

The  evidence  in  this  case  is  not  like  the  case  of  Lahr 
V.  City  of  New  York  (208  N.  Y.  431)  where  the  plaintiff 
produced  several  witnesses,  one  of  whom  had  made 
measurements  which  were  accepted  as  entirely  destroying 
the  probative  and  evidentiary  value  of  the  estimates 
and  conjectures  of  the  other  witnesses  produced  by  her; 
or  the  case  of  Terry  v.  Village  of  Perry  (199  N.  Y.  79) 
where  the  measurements  as  given  by  one  of  the  plaintiff^s 
witnesses  were  so  manifestly  correct  that  they  were, 
accepted  on  appeal. 

We  are  in  this  case  imable  to  accept  as  a  verity  the 
measurements  which  the  defendants  employee  and  witness 
testified  that  he  made  and  disregard  the  testimony  and 
estimate  of  the  railroad  inspector  produced  by  the  plain- 
tiff {Casey  v.  City  of  New  Yorky  217  N.  Y.  192),  even 
although  it  may  seem  that  the  inspector  was  mistaken 
in  his  estimate. 
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In  determining  as  to  the  weight  of  evidence  the  Appel- 
late Division  might  disregard  the  estimate  as  to  the 
thickness  of  the  cleat  made  by  the  plaintiff's  witnesses 
and  accept  the  measurements  of  the  defendant's  witness, 
but  this  court  cannot  weigh  the  evidence.  The  dismissal 
of  the  complaint  requires  this  court  in  the  consideration 
of  the  case  to  take  the  view  of  the  evidence  most  favorable 
to  the  plaintiff.  {Faber  v.  City  of  New  York,  213 
N.  Y.  411;  Mekher  v.  Ocean  Accident  &  Guarantee  Corp., 
226  N.  Y.  51 ;  Kraus  v.  Bimbaum,  200  N.  Y.  130.) 

The  cleat  was  placed  about  twelve  to  twenty-five  feet 
west  of  the  crosswalk  on  Eighty-sixth  street  along  the 
east  side  of  Lexington  avenue.  It  was  not  in  a  place 
in  the  roadway  where  persons  aUghting  from  west-bound 
Eighty-sixth  street  surface  cars  would  necessarily  pass, 
but  where  as  in  the  case  of  the  plaintiff  they  would  pass 
if  they  took  a  diagonal  course  to  the  sidewalk.  In  view 
of  the  place  in  the  roadway  where  the  cleat  was  nailed 
and  the  testimony  of  the  defendant's  employee  and  wit- 
ness showing  substantially  that  a  two-inch  cleat  was  all 
that  was  necessary  to  protect  the  hole  made  in  the  road- 
way, if  it  is  true  that  a  cleat  four  inches  thick  was  there 
maintained  bevelled  only  on  one  end,  a  question  of  fact 
was  presented  as  to  the  defendant's  negligence. 

The  judgment  should  be  modified  by  striking  out  the 
part  thereof  dismissing  the  complaint  and  inserting  in 
place  thereof  a  direction  for  a  new  trial,  and  costs  of  this 
appeal  are  awarded  to  the  plaintiff  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Cardozo,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  accordingly. 
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Leo  Adams,  an  Infant,  by  Marcy  E.  Adams,  His  Guardian 
ad  Litem,  Respondent,  v.  George  Bullock,  as  Receiver 
of  the  Buffalo  and  Lake  Erie  Traction  Cobipany, 
Appellant. 

Negligence  —  injury  to  boy  who  touched  troUey  wire  with 
a  piece  of  wire  —  defendant  not  liable  in  absence  of  any  evidence 
that  reasonable  precautions  had  not  been  taken  against  injury 
from  troUey  wire. 

The  defendant  runs  a  trolley  line  which  is  crossed  by  a  bridge. 
The  plaintiff,  a  boy  of  about  twelve  years  of  age,  while  crossing  the 
bridge,  in  swinging  a  wire  about  eight  feet  long,  brought  it  in  contact 
with  defendant's  trolley  wire  which  was  between  four  and  five  feet 
below  the  top  of  the  parapet  of  the  bridge,  which  parapet  was  eighteen 
inches  wide.  By  this  contact  the  plaintiff  was  shocked  and  burned. 
Held,  that  there  was  no  evidence  that  defendant  had  failed  in  its  duty 
•  to  adopt  reasonable  precautions  against  injury  from  the  wire.  Hence  a 
recovery  by  plaintiff  cannot  be  sustained. 

Adams  v.  Bullock,  188  App.  Div.  948,  reversed. 

(Argued  October  23,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  15,  1919,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Thomas  R.  Wheeler  for  appellant.  The  defendant  was 
not  guilty  of  negligence.  The  trial  court  erred  in  sub- 
mitting the  case  to  the  jury.  {Freeman  v.  B,  H.  R.  R. 
Co.y  54  App.  Div.  596;  Sfieffield  Co.  v.  Mortem^  161  Ala. 
153;  Keuipf  v.  S.  &  I.  E.  R,  Co.,  82  Wash.  263;  Johnston 
N.  0.  T.  H,  El  Co.,  17  L.  R.  A.  [N.  S.]  435;  Mayfield 
W.  &  L.  Co.  V.  Webb,  33  Ky.  L.  909;  Graves  v.  WashingUm 
Water  Power  Co.,  44  Wash.  675.) 

Miirle  L.  Rowe  and  Nelson  J.  Palmer  for  respondent. 
The  negligence  of  the  defendant  was  a  question  of  fact 
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for  the  jury  to  determine.  {Hickok  v.  A.  L.y  H.  &  P. 
Co.y  200  N.  Y.  465;  Webster  v.  Richmond  Light  &  R.  R. 
Co.,  158  App.  Div.  210;  Braun  v.  Buffalo  General  Electrical 
Co.,  200  N.  Y.  484, 492;  CagKone  v.  Mount  Morris  Electric 
Light,  56  App.  Div.  191 ;  Paine  v.  Electric  Illuminating, 
etc.,  Co.,  64  App.  Div.  477;  Wagner  v.  Brooklyn  Heights 
R.  R.  Co.,  69  App.  Div.  349;  174  N.  Y.  520;  Morhard 
V.  Richmond  Light  &  R.  R.  Co.,  Ill  App.  Div.  353.) 
The  defendant  was  negligent  because  it  maintained  a  wh^ 
carrying  a  high  and  dangerous  voltage  of  electricity, 
unguarded  in  any  manner,  at  a  point  in  dangerous 
proximity  to  a  place  frequented  by  pedestrians  and  used 
by  children  as  a  playground.  {Braun  v.  Buffalo  General 
Electrical  Co.,  200  N.  Y.  484;  Wilson  v.  American  Bridge 
Co.,  74  App.  Div.  596;  Wittleder  v.  Electric  Co.,  47  App. 
Div.  410;  50  App.  Div.  478;  219  N.  Y.  443;  TraveU  v. 
Bannerman,  71  App.  Div.^439;  174  N.  Y.  49;  Robertson 
V.  Lighting  &  Power  Co.,  178  App.  Div.  720.) 

Cardozo,  J.  The  defendant  runs  a  trolley  line  in  the 
city  of  Dunkirk,  employing  the  overhead  wire  system. 
At  one  point,  the  road  is  crossed  by  a  bridge  or  culvert 
which  carries  the  tracks  of  the  Nickle  Plate  and  Penn- 
sylvania railroads.  Pedestrians  often  use  the  bridge  as 
a  short  cut  between  streets,  and  children  play  on  it.  On 
April  21,  1916,  the  plaintiff,  a  boy  of  twelve  years,  came 
across  the  bridge,  swinging  a  wire  about  eight  feet  long. 
In  swinging  it,  he  brought  it  in  contact  with  the  defend- 
ant's trolley  wire,  which  ran  beneath  the  structure.  The 
side  of  the  bridge  was  protected  by  a  parapet  eighteen 
inches  wide.  Four  feet  seven  and  three-fourths  inches 
below  the  top  of  the  parapet,  the  trolley  wire  was  strung. 
The  plaintiff  was  shocked  and  burned  when  the  wires  came 
together.  He  had  a  verdict  at  Trial  Term,  which  has 
been  affirmed  at  the  Appellate  Division  by  a  divided  court. 

We  think  the  verdict  cannot  stand.  The  defendant  in 
using  an  overhead  trolley  was  in  the  lawful  exercise  of  its 
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franchise.  Negligence,  therefore,  cannot  be  imputed  to 
it  because  it  used  that  system  and  not  another  {Dumphy 
V.  Montreal L.,  H.  &  P.  Co.,  1907  A.  C.  454).  There  was, 
of  course,  a  duty  to  adopt  all  reasonable  precautions  to 
minimize  the  resulting  perils.  We  think  there  is  no 
evidence  that  this  duty  was  ignored.  The  trolley  wire 
was  so  placed  that  no  one  standing  on  the  bridge  or  even 
bending  over  the  parapet  could  reach  it.  Only  some 
extraordinary  casualty,  not  fairly  within  the  area  of 
ordinary  prevision,  could  make  it  a  thing  of  danger. 
Reasonable  care  in  the  use  of  a  destructive  agency 
imports  a  high  degree  of  vigilance  {Nelson  v.  Branford 
L.  &  W.  Co.,  75  Conn.  548,  551;  Braun  v.  Buffalo  Gen. 
El.  Co.,  200  N.  Y.  484).  But  no  vigilance,  however 
alert,  imless  fortified  by  the  gift  of  prophecy,  could  have 
predicted  the  point  upon  the  route  where  such  an  accident 
would  occur.  It  might  with .  equal  reason  have  been 
expected  anywhere  else.  At  any  point  upon  the  route, 
a  mischievous  or  thoughtless  boy  might  touch  the  wire 
with  a  metal  pole,  or  fling  another  wire  across  it  (Green 
V.  W.  P.  Rys.  Co.,  246  Penn.  St.  340).  If  unable  to  reach 
it  from  the  walk,  he  might  stand  upon  a  wagon  or  climb 
upon  a  tree.  No  special  danger  at  this  bridge  warned 
the  defendant  that  there  was  need  of  special  measures 
of  precaution.  No  like  accident  had  occurred  before. 
No  custom  had  been  disregarded.  We  think  that  ordi- 
nary caution  did  not  involve  forethought  of  this  extra- 
ordinary peril.  It  has  been  so  ruled  in  like  circumstances 
by  courts  in  other  jurisdictions  {Green  v.  W.  P.  Rys.  Co., 
supra;  Vannatta  v.  Lancaster  L.  &  P.  Co.,  164  Wis.  344; 
Parker  v.  Charlotte  Elec.  Ry.  Co.,  169  N.C.  68;  Kempfv. 
S.  &I.  E.  R.  R.  Co.,  82  Wash.  263;  Sheffield  Co.  v.  Morton, 
161  Ala.  153) .  Nothing  to  the  contrary  was  held  in  Braun 
V.  Buffalo  Gen.  El.  Co.  (200  N.  Y.  484)  or  WiMeder  v. 
Citizens  Electric  III  Co.  (47  App.  Div.  410).  In  those 
cases,  the  accidents  were  well  within  the  range  of  prudent 
foresight  {Braun  v.  Buffalo  Gen.  El.  Co.,  supra,  at  p. 
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494).    That  was  also  the  basis  of  the  ruling  in  Nelson 
V.    Brdnford   Lighting    &    Water    Co.    (75    Conn.   548, 
551).    There  is,  we  may  add,  a  distinction,  not  to  be^ 
ignored,  between  electric  light  and  trolley  wires.    The 
distinction  is  that  the  former  may  be  insulated.    Chance 
of  harm,   though  remote,   may  betoken  negligence,   if 
needless.    Facility  of  protection  may  impose  a  duty  to 
protect.    With  trolley  wires,  the  case  is  different.     Insu- 
lation is  impossible.    Guards  here  and  there  are  of  little    ^^^     \ 
value.    To  avert  the  possibiUty  of  this  accident  and     \\\  J  ^^^'''^j/)' 
others  Uke  it  at  one  point  or  another  on  the  route,  the    jl^  ^y^ 
defendant  must  have  abandoned  the  overhead  system,         U^ ' 
and  put  the  wires  underground.    Neither  its  power  nor 
its  duty  to  make  the  change  is  shown.    To  hold  it  liable 
upon  the  facts  exhibited  in  this  record  would  be  to  charge    ^ 
it  as  an  insurer. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan,  Crane  and 
Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 


Percival  Wilds,  as  Trustee  in  Bankruptcy  of  Mid- 
town  Contracting  Company,  Appellant,  v.  The 
Board  of  Education  of  the  City  of  New  York, 
Respondent. 

Building  contract  —  bankruptcy  —  provision  that  if  con- 
tractor abandoned  work  before  completion,  building  material 
on  property  could  be  used  by  owner  in  completion  of  work 
and  as  part  payment  of  contractor's  obligation  —  when  upon 
contractor's  failure  to  complete  work,  owner  took  possession 
of  materials,  a  trustee  in  bankruptcy  for  contractors  thereafter 
i^pointed  cannot  recover  value  of  such  materials. 

A  oontraotor  undertook  to  erect  a  building  for  defendant  and 
stipulated  that  if  for  any  reason  he  oould  not  perform,  and  gave  up 
the  work,  the  building  material  on  the  property  could  be  used  by 
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the  owner  in  carrying  out  the  contract.  The  contractor  entered  on 
the  work  but,  having  failed  to  perform,  and  abandoned  it,  the  defend- 
ant took  possession  of  such  material  as  it  found  on  the  work  for  the  pur- 
pose of  using  it  in  its  completion,  the  cost  of  which  was  in  excess  of  the 
value  of  the  property  so  taken.  Thereafter  a  petition  in  involuntary 
bankruptcy  was  filed  against  the  contractor,  and  plaintiff  elected 
trustee  in  bankruptcy.  This  action  was  brought  by  him  to  recover 
the  property.  Held^  that  the  possession  taken  by  the  defendant  was 
within  the  terms  of  its  contract  and  did  not  constitute  a  conversion. 
Hence,  plaintiff  cannot  recover.  (Titusville  Iron  Co,  v.  City  of  New 
York,  207  N.  Y.  203;  Zartman  v.  First  National  Bank  of  Waterloo, 
189  N.  Y.  267;  Stephens  v.  Perrine,  143  N.  Y.  476,  distinguished.) 
Wilds  V.  Board  of  Education,  186  App.  Div.  472,  afl&rmed. 

(Argued  October  22,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  26,  1919,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Irving  L.  Ernst  for  appellant.  The  attempted  lien  or 
title  conferred  by  the  bankrupt  on  the  defendant  is  invalid 
because  the  bankrupt  could  not  pledge  subsequently 
acquired  property  as  against  its  creditors.  {TitusviUe 
Iron  Co.  V.  City  of  New  Yorky  207  N.  Y.  203;  Rochester 
Distilling  Co.  v.  Rasey,  142  N.  Y.  570;  Zartman  v.  National 
Bank  of  Waterloo,  189  N.  Y.  267;  Matt^  of  Midtovm 
Contracting  Co.,  238  Fed.  Rep.  871;  Stephens  v.  Perrine, 
143  N.  Y.  476.) 

William  P.  Burr,  Corporation  Counsel  {John  F.  O'Brien 
and  Joseph  L.  Pascal  of  counsel),  for  respondent.  Under 
its  contract  with  the  Midtown  Contracting  Company, 
upon  the  abandonment  of  the  work  by  that  concern,  the 
board  of  education  acquired  a  good  title  to  the  building 
materials  on  the  line  of  the  work  and  had  the  right  to 
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use  the  same  and  the  plant  and  equipment  in  the  com- 
pletion of  the  building.  This  title  had  vested  in  the 
board  of  education  prior  to  the  institution  of  bankruptcy 
proceedings  against  the  contractor.  (Sexton  v.  Kessler, 
225  U.  S.  90;  Matter  of  Shelby,  235  Fed*  Rep.  311;  242 
Fed.  Rep.  251 ;  N.  F.  H.  P.  &  Mfg.  Co.  v.  Schermerham, 
132  App.  Div.  442;  Perkins  v.  Batterson,  66  Hun,  583; 
Tinker  &  Scott  v.  U.  S.  Fidelity  &  Guaranty  Co.,  169 
Fed.  Rep.  211;  Hurley  v.  A.,  T.  &  S.  F.  Ry.  Co.,  213 
U.  S.  126.)  Assuming,  for  the  sake  of  argument,  that 
clause  (Q)  of  the  contract  is  in  the  nature  of  a  chattel 
mortgage  on  subsequently  acquired  property,  the  board 
of  education,  having  taken  possession  of  the  building 
materials  and  equipment  before  the  petition  in  bank- 
ruptcy was  filed  against  the  contractor,  under  a  pro- 
vision of  a  valid  contract,  giving  the  board  the  right  to 
use  the  same  in  the  completion  of  the  building,  acquired 
a  good  title  to  said  property,  even  as  against  the  trustee 
in  bankruptcy  of  the  contractor.  {Chapman  v.  Weimer, 
4  Ohio  St.  481;  Moody  v.  Wright,  13  Mete.  17;  Mitchell 
v.  Winslow,  2  Story,  630;  Tennis  v.  Midkiff,  55  111. 
App.  642;  Chase  v.  Denny,  130  Mass.  566;  Leech  v. 
Arkansas  City  Mfg.  Co.,  8  Kan.  App.  621;  McLoud 
V.  Wakefield,  70  Vt.  558;  Peabody  v.  London,  61  Vt. 
318;  Thompson  v.  Fairbanks,  196  U.  S.  516;  Jones  on 
Chattel  Mortgages,  §  178;  Martin  v.  Holloway,  16  Ida. 
513;  25  L.  R.  A.,  N.  S.,  110;  Cameron  v.  Marvin,  26 
Kan.  612;  Dobyns  v.  Meyer,  95  Mo.  132;  6  Am.  St.  Rep. 
32;  Koppelman  Furniture  Co.  v.  Fricke,  39  Mo.  App. 
146;  Blakeslee  v.  Rossman,  43  Wis.   116.) 

Crane,  J.  The  Midtown  Contracting  Company  on 
October  13th,  1914,  entered  into  a  contract  with  the 
board  of  education  of  the  city  of  New  York  for  the 
construction  of  the  Evander  Childs  High  School  in  the 
borough  of  The  Bronx.  The  price  was  $414,141.  The 
contract  contained  the  following  provision: 
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"  (Q)  If  the  work  to  be  done  under  this  contract  shall 
be  abandoned  by  the  Contractor,  or  if  this  contract  shall 
be  assigned,  or  the  work  sublet  by  him,  otherwise  than 
as  herein  specified,  or  if  the  Contractor  shall  at  any  time 
refuse  or  neglect  to  supply  a  sufficiency  of  workmen 
and  materials  of  the  proper  skill  and  quality,  or  shall 
fail  in  any  respect  to  prosecute  the  work  required  by  this 
contract  with  promptness  and  dihgence,  or  shall  omit 
to  fulfill  any  provisions  herein  contained,  or  if  at  any 
time  the  Superintendent  of  School  Buildings  shall  be 
of  the  opinion,  and  shall  so  certify  in  writing  to  the 
Committee  on  Buildings,  that  the  performance  of  the 
contract  is  unnecessarily  or  imreasonably  delayed,  or  that 
the  Contractor  is  wilfully  violating  any  of  the  conditions 
or  covenants  of  this  contract  or  specifications,  or  is 
executing  the  same  in  bad  faith  or  not  in  accordance 
with  the  terms  thereof,  or  if  the  work  be  not  fully  com- 
pleted within  the  time  named  in  the  contract  for  its 
completion,  the  Committee  on  Buildings  shall  notify  the 
Contractor  to  discontinue  all  work,  or  any  part  thereof, 
under  this  contract,  by  a  written  notice,  signed  on  behalf 
of  said  Committee  by  its  Chairman  or  Acting  Chairman, 
to  be  served  upon  the  Contractor,  whether  personally 
or  by  leaving  said  notice  at  his  place  of  residence  or 
business,  or  with  his  agent  in  charge  of  the  work,  or  with 
any  employee  found  on  the  work,  or  by  notice,  letter 
or  other  communication  addressed  to  the  Contractor 
deposited  in  a  postpaid  wrapper  in  any  postoffice  box 
regularly  maintained  by  the  postoffice,  and  thereupon 
.the  Contractor  shall  discontinue  the  work  or  such  part 
thereof,  and  the  Board  of  Education  shall  thereupon 
have  the  power  to  contract  for  the  completion  of  the 
contract  in  the  manner  prescribed  by  law,  or  to  place 
such  and  so  many  persons  as  it  may  deem  advisable, 
by  contract  or  otherwise,  to  work  at  and  complete  the 
work  herein  described,  or  such  part  thereof,  and  to  use 
such  materials  as  he  may  find  upon  the  line  of  the  work 
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and  to  procure  other  material  for  the  completion,  so  as 
to  fully  execute  the  same  in  every  respect,  and  the  cost 
and  expense  thereof  at  the  reasonable  market  rates  shall 
be  a  charge  against  the  Contractor,  who  shall  pay  to  the 
party  of  the  first  part  the  excess  thereof,  if  any,  over 
and  above  the  impaid  balance  of  the  amoimt  to  be  paid 
under  this  contract;  and  the  Contractor  shall  have  no 
claim  or  demand  to  such  impaid  balance,  or  by  reason 
of  the  non-payment  thereof  to  him,  and  shall  forfeit 
all  claim  to  any  moneys  retained;  and  no  molds,  models, 
centers,  scaffolding,  planks,  horses,  derricks,  tackle, 
implements,  power  plants  or  building  material  of  any 
kind  belonging  to  or  used  by  the  Contractor  shall  be 
removed  as  long  as  the  same  may  be  wanted  for  the 
work.  In  case  the  Contractor  shall  at  any  time  in  the 
opinion  of  the  Superintendent,  neglect  to  faithfully  carry 
on  and  perform  any  portion  of  the  work  required  by  this 
contract,  whereby  safety  and  proper  construction  may 
be  endangered  or  which  may  not  be  subsequently  recti- 
fied, or  whereby  damage  and  inquiry  may  result  to  life 
and  property,  or  either;  then,  and  in  every  such  case, 
the  Superintendent  shall  have  the  right  forthwith  and 
without  notice  to  the  Contractor  to  enter  into  and  upon 
the  work,  and  to  make  good  any  and  all  imperfect  work 
jtnd  material  and  deficiencies  arising  by  reason  of  such 
neglect;  the  expense  and  cost  thereof  shall  be  a  charge 
against  the  Contractor,  to  be  deducted  from  any  pay- 
ment or  moneys  which  may  be  due  or  subsequently  become 
due  imder  this  contract,  and  the  opinion  and  decision 
of  the  Superintendent  of  School  Buildings  in  all  instances 
which  may  arise  in  the  manner  aforesaid  shall  be  final, 
conclusive  and  binding  upon  the  Contractor.  But  no 
action  so  taken  by  the  Superintendent  of  School  Build- 
ings shall  release  the  Contractor  from  any  and  all  con- 
sequences, and  damages  which  may  have  arisen,  or  may 
arise,  owing  to  such  neglect,  whether  willful  or  by  omis- 
sion; and  the  Contractor  covenants  and  agrees  to  hold 
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the  party  of  the  first  part  harmless  against  and  from  any 
and  all  suits  at  law  and  all  and  every  damages  and  loss 
whatsoever  arising  therefrom.  Should  the  Contractor  fail 
to  complete  the  contract  he  shall  forfeit  all  claim  for 
compensation." 

The  company  commenced  work  but  failed  to  perform 
its  contract  and  in  the  month  of  July,  1916,  abandoned 
the  work.  On.  August  11th,  1916,  the  defendant  took 
possession  of  such  building  materials,  plan  and  equipment 
belonging  to  the  Midtown  Contracting  Company  as  it 
foimd  on  the  Une  of  work  for  the  purpose  of  using  the 
same  in  the  completion  of  the  work  and  as  provided 
in  said  clause' "  Q."  The  excess  cost  to  the  defendant 
to  complete  the  work  in  accordance  with  the  provisions 
of  the  contract  referred  to  was  $60,330.39,  no  part  of 
which  has  been  paid  to  the  defendant. 

Four  days  after  the  defendant  took  possession  of  the 

« 

materials  as  stated  and  on  August  15th,  1916,  a  petition 
for  the  involuntary  bankruptcy  of  the  Midtown  Con- 
tracting Company  was  duly  filed  in  the  oflSce  of  the 
clerk  in  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  and  thereafter  the  plaintiff  was 
elected  trustee  in  bankruptcy  of  the  said  company  and 
duly  qualified. 

This  action  has  been  brought  to  recover  the  property 
taken  by  the  defendant  which  by  stipulation  is  valued 
at  $7,000. 

The  sole  question  presented  for  review  is  whether  the 
clause  *'  Q  "  of  the  contract  and  the  possession  by  the 
defendant  four  days  before  the  bankruptcy  proceedings 
gives  to  the  defendant  title  to  the  property  as  against  the 
trustee  in  bankruptcy. 

The  contract  appears  to  be  an  arrangement  whereby 
a  contractor  undertook  to  erect  a  building  and  stipulated 
that  if  for  any  reason  he  could  not  perform  and  gave  up 
the  work  that  the  building  material  upon  the  property 
could  be  used  by  the  owner  in  carrying  out  the  contract 
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and  as  part  payment  in  the  reduction  of  the  contractor's 
obligation.  He  agreed  to  do  the  work  and  furnish  the 
material  and  would  be  liable  in  case  of  failure  for  the 
excess  cost  of  completion.  In  this  case  the  excess  cost 
was  over  $60,000.  The  use  of  the  material  upon  the 
line  of  work  by  the  owner  was  a  reduction  of  the  liabiUty 
and  lessened  the  excess  cost.  I  do  not  see  why  such  a 
contract  has  been  referred  to  as  one  creating  a  hen  upon 
future  property  or  a  contract  in  the  nature  of  a  chattel 
mortgage  upon  subsequently  acquired  property.  It  is 
rather  an  agreement  for  part  payment  and  when  posses- 
sion is  taken  and  the  application  made  it  is  a  payment 
and  not  a  lien  or  an  attempt  to  create  a  hen.  The 
question  of  preference  among  creditors  under  the  Bank- 
ruptcy Law  does  not  enter  into  this  case.  This  was  the 
understanding  of  such  a  contract  in  Duplan  Silk  Company 
V.  Spencer  (115  I^ed.  Rep.  689)  and  in  Matter  of  Shelly 
(235  Fed.  Rep.  311). 

Do  the  authorities  force  us  to  any  other  conclusion 
regarding  the  nature  of  this  contract?  The  judges  below 
have  differed  regarding  the  effect  of  the  Titusville  case 
{TitusiriUe  Iron  Co.  v.  City  of  New  York,  207  N.  Y.  203). 

The  contract  there  is  the  same  as  here  except  that 
it  was  for  the  furnishing  and  instalUng  of  a  heating  and 
ventilating  apparatus  in  a  public  school.  The  all  impor- 
tant difference  between  the  two  cases  is,  however,  the 
time  of  possession.  In  the  Titusville  case  the  bankruptcy 
proceedings  were  commenced  on  the  18th  of  June  and 
possession  by  the  board  of  education  taken  thereafter 
and  on  the  27th  day  of  June.  It  was  held  that  the 
clause  of  the  contract  which  was  the  same  as  that  above 
quoted  in  this  case  did  not  and  could  not  create  a  hen 
upon  future  acquired  property,  and  that  the  trustee  in 
bankruptcy  having  been  appointed  before  possession 
under  that  clause  was  taken  by  the  city  of  New  York, 
the  rights  of  creditors  had  intervened  and  the  city 
squired  no  title.     It  will  be  noticed  that  the  nature  of 


218  Wilds  v.  Board  of  Education. 

[227  N.  Y.]  Opinion,  per  Cranb,  J.  [Nov., 


this  contract  was  not  discussed.  The  opinion  does  not 
say  that  it  was  in  the  nature  of  a  chattel  mortgage  or 
was  an  attempt  to  create  a  hen.  It  simply  holds  that 
such  a  contract  could  not  operate  as  a  chattel  mortgage 
or  as  a  Uen  upon  property  thereafter  acquired  so  as  to 
give  property  rights.  The  case  does  not  hold  that  if 
possession  had  been  taken  under  the  contract  and  in 
accordance  with  its  terms  before  bankruptcy  proceedings 
had  been  commenced  that  such  possession  would  not 
have  been  an  appUcation  of  the  property  to  the  obhgations 
of  the  contractor.  The  endeavor  in  that  case  was  to 
establish  the  city's  rights  to  the  property  irrespective 
of  possession  and  by  reason  of  the  agreement. 

In  the  present  case  we  have  possession  taken  before 
bankruptcy  proceedings  and  a  use  of  the  property  to 
reduce  the  contractor's  Uability.  It  is  not  a  Uen  but 
an  application  in  the  nature  of  a  payment.  In  the 
Titusville  case  Chief  Judge  Cullen  in  writing  said:  "  The 
title  of  the  contractor  passed  to  the  receiver  in  bank- 
ruptcy before  the  forfeiture  authorized  by  the  contract 
had  accrued  or  the  defendant  taken  possession/'  etc. 
(p.  210.)  This  clearly  intimated  that  possession  prior  to 
the  bankruptcy  proceedings  would  or  might  have  changed 
the  result.  As  I  read  the  Titicsville  case  it  does  not  pass 
upon  the  nature  of  the  contract  nor  hold  that  possession 
taken  before  bankruptcy  proceedings  may  not  be  con- 
sidered as  an  application  of  the  property  to  reduce  the 
liabihty  of  the  contractor. 

Where  would  the  limit  be  placed  upon  action  by  a 
trustee  if  possession  under  a  contract  like  this  can  create 
no  right  as  against  subsequent  proceedings  in  bankruptcy? 
In  this  case  the  proceeding  was  only  four  days  after  the 
board  of  education  had  taken  possession  of  the  property. 
Suppose  it  Kad  been  a  year  after  all  the  material  had 
been  used  in  the  public  school  and  the  $60,000  excess 
charge  created  against  the  contractor.  Would  an  action 
for  conversion  then  lie  by  the  trustee  against  the  board 
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for  the  use  of  the  property?  The  question,  I  think, 
forcibly  suggests  that  the  Titusnile  case  does  not  go  to 
the  extent  of  holding  that  possession  prior  to  bankruptcy 
proceedings  is  an  immaterial  fact. 

We  must  read  the  TitusviUe  q^i&q  in  the  light  of  the 
facts  presented  to  the  court  at  that  time. 

If,  therefore,  this  contract  may  be  any  other  than  an 
agreement  in  the  nature  of  a  chattel  mortgage  or  hen 
upon  after-acquired  property  the  Titusville  case,  Zarlman 
V.  First  National  Bank  of  Waterloo  (189  N.  Y.  267)  and 
Stephens  v.  Perrine  (143  N.  Y.  476)  are  not  applicable. 

Matter  of  P.  J.  Sullivan  Co.  (254  Fed.  Rep.  660),  to 
which  we  have  been  referred,  was  decided  upon  facts 
essentially  different  from  those  in  this  case. 

For  the  reasons  stated  the  judgment  appealed  from 
should  be  aflBrmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan,  Cardozo 
and  Andrews,  J  J.,  concur. 

Judgment  affirmed. 


The  People  op  the  State  of  New  York  ex  rel. 
John  F.  Hylan,  as  Mayor  of  the  City  of  New  York, 
et  al.,  Appellants,  v.  Thomas  E.  Finegan,  as  Acting 
Conunissioner  of  Education  of  the  State  of  New  York, 
Respondent. 

State  department  of  education  —  New  York  (city  of)  — 
school  moneys  appropriated  by  state  and  apportioned  to  New 
York  city  —  controversy  whether  such  moneys  may  be  used 
in  reduction  of  taxes  or  be  placed  to  credit  of  board  of  educa- 
tion —  writ  of  prohibition  —  state  commissioner  of  education 
has  no  authority  to  decide  such  controversy  —  when  writ  of 
prohibition  should  be  granted. 

1.  The  commissioner  of  education,  by  virtue  of  seotion  890  of  the 
Education  Law  (Cons.  Laws,  ch.  16),  has  the  power  of  deciding 
controversies  arising  from  the  action  or  failure  of  action  of  bodies 
or  individuals  generally,  or,  for  the  time  being,  made  agencies  of  the 
education  department  which  are  subject  to  the  undisputed  authority 
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of  the  Education  Law  and  bound  to  obey  its  commands.  The  sub- 
divisions of  section  890  enimierate  bodies  and  officials  recognizing 
the  binding  effect  of  the  Education  Law,  standing  as  agents  under 
and  of  it  but  differing  in  respect  of  its  meaning  and  application  or 
refusing  to  abide  by  it.  The  legislature  has  thus  conferred  upon  the 
commissioner  broad  but  limited  powers  to  enforce  the  Education  Law. 
2.  The  appellants  are  seeking  to  restrain  by  writ  of  prohibition 
the  commissioner  from  entertaining  jurisdiction  and  making  deter- 
mination of  a  controversy  which  has  arisen  between  the  municipal 
authorities  of  the  city  of  New  York  and  the  board  of  education  of 
that  city  concerning  the  disposition  of  school  moneys  appropriated 
to  that  city  by  the  state.     It  is  the  claim  in  behalf  of  the  city  that 

ft 

under  section  1 102  of  its  charter  these  moneys  may  be  credited  to  the 
**  general  fund  for  the  reduction  of  taxes  "  as  a  reimbursement  in  part 
for  moneys  raised  by  taxation  for  school  purposes.  The  board  of 
education  claims  that  said  charter  provision  was  impliedly  repealed 
by  chapter  786  of  the  Laws  of  1917,  and  that  such  moneys  should 
be  by  the  municipal  authorities  placed  to  its  credit.  A  proceeding 
was  instituted  by  the  commissioner  of  education  for  the  pmpose  of 
making  a  quasi-judicial  and  final  determination  of  this  question. 
The  city  does  not  admit  that  it  stands  in  the  position  of  an 
agency  of  the  education  department  nor  that  the  provisions  of  the 
Education  Law  are  applicable  to  the  moneys  which  have  been  paid 
over  to  it,  but  denies  these  propositions  and  insists  that  tmder  the 
statutes  which  constitute  its  charter  it  is  entitled  to  hold  the  moneys 
which  have  been  paid  to  it  and  apply  them  for  the  benefit  of  its  tax- 
payers. Thus  its  claim  is  in  hostility  to  the  Education  Law.  Held, 
that  the  claim  by  the  commissioner  of  the  right  to  entertain  juris- 
diction of,  and  decide,  such  a  controversy  cannot  be  sustained,  and 
that  a  writ  of  prohibition  should  be  granted.  (Education  Law,  §§96, 
890  (Cons.  L.  ch.  16);  Charter  City  of  New  York,  §  1102;  K 
1917,  ch.  786.)  {People  ex  rel.  Board  of  Education  v.  Finley,  211 
N.  Y.  51;  Bullock  v.  Cooley  225  N.  Y.  566,  distinguished.) 

People  ex  rel.  Hylan  v.  Finegan,  187  App.  Div.  737,  reversed. 

(Argued  October  1,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  June  18,  1919,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  for  a  writ  of 
prohibition. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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William  P.  Burr,  Corporation  Counsel  {William  E.  C, 
Mayer,  George  P.  Nicholson  and  John  F.  O^Brien  of 
counsel),  for  appellants.  The  state  commissioner  of 
education  is  without  jurisdiction  to  cite  the  municipal 
authorities  of  the  city  of  New  York  before  him  on  the 
petition  of  the  superintendent  of  schools  for  the  purpose 
of  arriving  at  a  determination  as  to  the  proper  and 
lawful  disposition  of  public  school  moneys  apportioned 
by  the  state  to  the  city  of  New  York,  when,  in  so  doing, 
he  seeks  to  make  a  final  and  conclupive  determination, 
binding  on  such  authorities,  as  to  whether  or  not  section 
1102  of  the  Greater  New  York  charter  is  repealed  by 
implication  by  the  act,  Laws  of  1917,  chapter  786.  In 
attempting  so  to  do  he  is  acting  in  excess  of  the  juris- 
diction conferred  on  him  by  the  Education  Law.  {Bul- 
lock V.  Cooley,  225  N.  Y.  566;  People  ex  rel.  Bd.  of 
Edtucation  v.  Finley,  211  N.  Y.  51;  People  ex  rel.  Light 
V.  Skinner,  159  N.  Y.  162;  Ramsay  v.  Hayes^  187  N.  Y. 
367.) 

Charles  D.  Newton,  Attorney-General  {Frank  B.  Gilbert 
of  counsel),  for  respondent.  The  commissioner  of  educa- 
tion has  administrative  control  over  the  apportionment 
and  disposition  of  moneys  appropriated  by  the  legislature 
for  the  support  of  common  schools  and  has  jurisdiction 
to  examine  into  and  determine  controversies  as  to  the 
disposition  of  such  moneys.  {Gunnison  v.  Board  of 
Education,  176  N,  Y.  11;  Ham  v.  Mayor,  70  N.  Y.  459; 
Dannat  v.  Mayor,  6  Hun,  88;  66  N.  Y.  585;  People  ex 
rel.  Board  of  Education  v.  Draper,  78  Misc.  Rep.  329; 
211  N.  Y.  51;  Hutchinson  v.  Skinner,  21  Misc.  Rep. 
729;  Matter  of  Hirshfield,  177  N.  Y.  Supp.  363.)  The 
petition  of  the  city  superintendent  properly  presented 
to  the  commissioner  the  question  as  to  the  disposition 
to  be  made  of  the  public  school  moneys  apportioned  to 
the  city  of  New  York,  and  the  commissioner  is  authorized 
to  entertain  such  petition  and  investigate  as  to  the 
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matters  set  forth  therein.  {People  ex  rel.  Bd.  of  Educa- 
tion V.  Finley,  211  N.  Y.  51;  Matter  of  Harris,  58  Misc. 
Rep.  297.) 

HiscocK,  Ch.  J.  The  appellants  are  seeking  to 
restrain  by  writ  of  prohibition  the  commissioner  of 
education  of  the  state  from  entertaining  jurisdiction  and 
making  determination  of  a  controversy  which  has  arisen 
between  the  municipal  authorities  of  the  city  of  New 
York  and  the  board  of  education  of  that  city  concerning 
the  disposition  of  school  moneys  appropriated  to  that 
city  by  the  state.  It  is  the  claim  in  behalf  of  the  city 
that  imder  section  1102  of  its  charter  these  moneys  may 
be  credited  to  the  "  general  fund  for  the  reduction  of 
taxes ''  as  a  reimbiu^ement  in  part  for  moneys  raised  by 
taxation  for  school  purposes.  The  board  of  education, 
on  the  other  hand,  claims  that  said  charter  provision 
was  impliedly  repealed  by  chapter  786  of  the  Laws  of 
1917,  and  that  such  moneys  should  be  by  the  mmiicipal 
authorities  placed  to  its  credit.  Without  going  into 
further  detail  and  without  considering  its  merits,  it  is 
sufficient  to  state  for  the  purposes  of  this  discussion  that 
the  controversy  involves  a  real  question  which  may  be 
debated  seriously  and  in  good  faith  and  that  the  claim 
of  the  city  has  no  appearance  of  a  sham  or  pretense. 

Claiming  to  act  under  the  provisions  of  the  Educa- 
tion Law  the  superintendent  of  schools  of  the  school 
district  of  New  York  presented  to  the  respondent  as 
commissioner  of  education  a  long  communication  setting 
forth  in  much  greater  detail  than  has  been  necessary 
here,  the  nature  and  history  of  the  controversy  which 
has  been  referred  to  and  which  concluded  with  the  sub- 
mission to  the  commissioner  for  answer  of  the  question 
which  was  involved  and  with  the  request  "  that  prompt 
action  be  taken  by  the  State  Department  of  Education 
looking  to  the  restoration  to  this  School  District  of  such 
moneys  as  may  have  been  diverted  therefrom  and  that 
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such  other  reUef  may  be  afforded  as  is  contemplated  by 
law  and  necessary  in  the  premises." 

In  response  to  this  petition  the  commissioner  caused 
to  be  served  upon  the  municipal  authorities  of  New 
York  city  a  notice  to  the  effect  that  a  hearing  would  be 
had  before  him  at  his  office  at  a  specified  time  "  for  the 
purpose  of  arriving  at  a  determination  as  to  the  proper  and . 
lawful  disposition  of  pubUc  moneys  apportioned  to  the 
City  of  New  York  under  and  pursuant  to  the  provisions 
of  the  Education  Law." 

This  notice  construed  in  the  added  Ught,  if  that  be 
necessary,  shed  by  the  attitude  of  the  commissioner  of 
education  in  this  proceeding,  makes  it  perfectly  plain 
that  he  claimed  jurisdiction  and  proposed  to  make  a 
determination  of  the  controversy  which,  under  the  pro- 
visions of  a  statute  hereinafter  to  be  discussed,  would  be 
binding  upon  the  city  and  subject  to  no  review. 

There  then  was  and  still  is  a  provision  of  the  Educa- 
tion Law  [Cons.  Laws,  ch.  16]  (§  96)  which  gives  the 
commissioner  of  education  power  "  to  cause  to  be 
instituted  such  proceedings  or  processes  as  may  be 
necessary  to  properly  enforce  and  give  effect  to  any 
provision  *  *  *  pertaining  to  the  school  system 
of  the  State,"  and  it  is  true  that  the  notice  served 
upon  appellants  did  contain  reference  to  this  section. 
But  consideration  of  the  entire  notice  and  of  the 
argument  upon  this  appeal  shows  beyond  the  possibility 
of  gainsaying  it  that  the  commissioner  was  not  proceed- 
ing under  that  section  but  was  proposing  as  a  tri- 
bimal  of  last  resort  subject  to  no  review  to  decide 
whether  the  charter  provision  had  been  repealed  and  who, 
therefore,  was  entitled  to  the  large  fund  in  dispute.  And 
the  question  presented  by  the  application  for  the  writ 
of  prohibition  is  the  one  whether  he  has  such  power. 

It  is  claimed  in  his  behalf  that  the  jurisdiction  and 
authority  are  found  in  the  provisions  of  section  890 
(formerly  880)  of  the  Education  Law  which  enacts  that 
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^^  any  person  conceiving  himself  aggrieved  may  appeal  or 
petition  to  the  commissioner  of  education  who  is  hereby 
authorized  and  required  to  examine  and  decide  the 
same;  and  the  conmiissioner  of  education  may  also 
institute  such  proceedings  as  are  authorized  under  this 
act  and  his  decision  in  such  appeals,  petitions  or  pro- 
ceedings shall  be  final  and  conclusive,  and  not  subject  to 
question  or  review  in  any  place  or  court  whatever.  Such 
appeal  or  petition  may  be  made  in  consequence  of  any 
action ''  by  certain  specified  individuals,  officials  and 
agencies.  In  our  opinion  an  interpretation  of  this  section 
holding  that  it  is  broad  enough  to  confer  upon  the  com- 
missioner of  education  jurisdiction  to  make  a  final  and 
conclusive  decision  of  the  present  controversy,  would  be 
not  only  unjustifiable  but  extravagant  and  somewhat 
startling. 

The  education  department  of  the  state  is  a  great 
department.  Its  organization  extends  in  many  directions, 
embraces  many  activities  and  employs  manifold  agencies. 
The  commissioner  of  education  is,  by  statute,  made  its 
executive  director  and  charged  with  the  general  duty  of 
overseeing  its  administration.  It,  of  course,  was  and  is 
inevitable  that  constant  controversies  should  arise  in  the 
administration  of  this  system.  And  so  for  many  years 
it  has  been  deemed  a  wise  poUcy  to  confer  upon  the 
commissioner  of  education  the  jurisdiction  and  power 
summarily  to  decide  such  controversies.  This  poUcy 
now  largely  finds  expression  in  the  provisions  of  section 
890  which  is  claimed  as  the  authority  for  the  proposed 
action  of  the  commissioner.  That  section  undoubtedly 
does  confer  upon  the  commissioner  an  extended  quasi- 
judicial  power  to  determine  controversies.  But  it  seems 
to  us  that  its  provisions  show  a  very  distinct  limitation 
upon  this  power.  It  gives  the  commissioner  power  of 
deciding  controversies  arising  from  the  action  or  failure  of 
action  of  bodies  or  individuals  generally  or,  for  the  time 
being,  made  agencies  of  the  education  department  and 
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which  are  subject  to  the  undisputed  authority  of  the  Edu- 
cation Law  and  bound  to  obey  its  commands.  The  powers 
and  limitations  alike  conferred  and  existing  under  this 
section  are  made  plain  by' a  consideration  of  its  subdivi- 
sions specifying  the  bodies  or  persons  whose  action  may 
be  reviewed  and  passed  on  by  the  conmiissioner.  As 
illustrative  of  other  subdivisions  we  find  specified  as 
those  whose  actions  may  be  reviewed,  school  district 
meetings,  school  commissioners  and  other  officers  acting 
or  refusing  to  act  in  the  formation  of  a  school  district, 
officials  refusing  to  pay  over  school  moneys,  etc.  The 
last  subdivision  of  the  section  which  deals  in  general 
language  is,  of  course,  to  be  construed  in  the  light  of  its 
relation  to  the  other  subdivisions  of  the  section  and  so 
construed  is  not  any  broader  in  the  ultimate  test  than 
they.  It  is  seen  at  once  that  these  subdivisions  enumerate 
bodies  and  officials  recognizmg  the  binding  effect  of  the 
Education  Law,  standing  as  agents  imder  and  of  it  but 
differing  in  respect  of  its  meaning  and  application  or 
refusing  to  abide  by  it. 

At  this  court  has  held,  the  legislature  imder  such  cir- 
cumstances has  wisely  conferred  upon  the  commissioner 
of  education  broad  but  nevertheless  limited  powers  to 
enforce  the  provisions  of  the  Education  Law  and  by 
summary  decision  to  settle  disputes  arising  in  the  adminis- 
tration of  our  school  system.  {People  ex  rel.  Board  of  Edu- 
cation,  N.  7.,  v.  FinUyy  211  N.  Y.  51 ;  BuUock  v.  Cooley,  225 
N.  Y.  566.)  But  such  cases  as  those  are  entirely  different 
than  the  present  one.  As  we  have  said,  the  city  of  New 
York  does  not  admit  in  this  matter  that  it  stands  in  the 
position  of  an  agency  of  the  education  department  and 
does  not  admit  that  the  provisions  of  the  Education  Law 
are  appUcable  to  the  moneys  which  have  been  paid  over 
to  it.  On  the  contrary,  it  denies  and  repudiates  these 
propositions  and  insists  that  it  stands  as  a  mimicipality 
under  the  statutes  which  constitute  its  charter  entitled 

15 
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to  hold  the  moneys  which  have  been  paid  to  it  and  apply 
them  for  the  benefit  of  its  taxpayers.  It  does  not  claim 
under  the  Education  Law.  It  claims  in  hostiUty  to  it  and 
defies  its  commands.  It  seems  to  us  so  clear  that  deter- 
mination of  such  a  controversy  is  not  and  ought  not  to  be 
within  the  jurisdiction  of  the  commissioner  of  education 
that  the  proposition  cannot  be  clarified  by  extended 
discussion.  If  the  proposition  of  the  commissioner 
of  education  is  correct  then  he  would  have  a  power  to 
settle  controversies  between  bodies  within  the  department 
of  education  and  third  parties  outside  of  its  jurisdiction 
involving  large  property  rights  which,  because  of  the 
finaUty  of  his  decision,  would  be  more  far  reaching  than 
that  possessed  by  the  Supreme  Court  of  the  state. 

It  is,  however,  suggested  that  while  the  commissioner 
has  not  the  power  fully  and  finally  to  determine  the 
controversy  which  has  arisen,  he  should  be  permitted  to 
institute  and  conduct  proceedings  before  himself,  if 
upon  examination  we  should  conclude  that  section  1102 
of  the  charter  has  been  repealed  by  the  provisions  of  the 
Education  Law.  This  suggestion  is  supposed  to  be  in 
accordance  with  those  authorities  which  hold  that  while 
a  court  of  limited  powers  cannot  acquire  jurisdiction  by 
incorrectly  deciding  facts  sustaining  the  same,  never- 
theless if  the  facts  do  actually  give  it  jurisdiction  it  may 
proceed.  In  my  opinion  that  argument  and  suggestion 
are  entirely  inapplicable  to  the  present  case. 

If  we  should  assume  that  the  commissioner  of  educa- 
tion under  some  proper  authority  had  been  enabled  to 
institute  and  had  instituted  proceedings  before  himself 
to  compel  the  municipal  authorities  to  credit  the  moneys 
received  from  the  state  to  the  board  of  education,  it 
doubtless  would  be  proper  on  an  attempt  to  stay  those 
proceedings  to  determine  whether  they  should  be  thus 
credited  and  not  stay  the  proceedings  if  they  should 
be.  That,  however,  is  not  at  all  the  situation.  As  has 
been  stated,  the  proceeding  was  instituted  by  the  com- 


People  ex  rel.  Hylan  v,  Finegan.     227 

1919.]  Opinion,  per  Hiscock,  Ch.  J.  [227  N.  T.] 

.inissioner  of  education  for  the  purpose  of  making  a 
quasi-judicial  and  final  determination  of  the  question 
whether  the  city  of  New  York  in  its  tax  fund  or  the 
board  of  education  by  credit  to  it  was  entitled  to  several 
millions  of  dollars  received  from  the  state.  Section  890 
authorizes  the  final  and  controlling  determination  by  the 
commissioner  of  certain  matters  and  he  claims  that  this 
controversy  is  one  of  them.  He  has  not  instituted  this  pro- 
ceeding for  the  purpose  of  enforcing  a  conceded  or  estab- 
lished right  but  for  the  purpose  of  determining  what  are 
the  rights  of  the  contending  parties.  In  his  argument  he 
does  not  shun  any  of  the  consequences  of  this  position. 
His  counsel  expresses  himself  as  being  grateful  for  the 
opinion  and  advice  '^  volunteered  *'  by  the  court  below 
in  respect  of  the  merits  of  the  case.  "He  is  entirely 
wiUing  that  this  court  upon  the  determination  of  this 
appeal  should  express  its  views  as  to  the  impUed  repeal 
of  *  *  *  section  1102"  of  the  New  York  charter 
and  states  that  the  commissioner  would  be  largely 
influenced  by  the  expresvsion  of  its  views.  But  in  the 
end  with  entire  confidence  and  clearness  as  defining  his 
position  it  is  said  that  '^  whatever  may  be  said  by  this 
court  *  *  *  the  commissioner  must  under  the  statute 
be  permitted  to  make  a  determination  of  the  questions 
presented  to  him  *  *  *  in  due  form  as  is  provided 
by  law." 

Thus  the  question  is  one  of  initial  jurisdiction  to 
entertain  and  determine  this  controversy  and  it  is  too  well 
settled  to  require  amplification  that  the  question  of 
jurisdiction  is  not  to  be  decided  by  a  conjecture  as  to  the 
method  in  which  it  will  be  exercised.  If  the  commissioner 
has  jurisdiction  to  entertain  and  determine  this  con- 
troversy then  he  has  the  power  to  finally  decide  that 
section  1102  of  the  charter  has  not  been  repealed  and 
that  these  moneys  should  not  be  credited  to  the  board 
of  education,  although  this  court  might  hold  the  contrary 
view,  and  vice  versa.    It  is  not  a  case  where  we  can  hold 
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that  he  is  entitled  to  enforce  a  right  which  we  might 
think  exists,  but  a  case  where  jurisdiction  is  claimed  to 
determine  a  controversy  in  any  way  that  shall  seem  proper 
to  the  judicial  mind  of  the  conmiissioner.  That  we  do 
not  think  he  has  power  to  do. 

These  views  lead  us  to  the  conclusion  that  the  orders 
of  the  Appellate  Division  and  of  the  Special  Term  should 
be  reversed,  with  costs  in  all  coxu'ts,  and  the  appUcation 
for  the  writ  of  prohibition  granted,  with  costs. 

Chase,  Cardozo,  Pound,  McLaughlin  and  Andrews, 
J  J.,  concxu-;  Hogan,  J.,  absent. 

Orders  reversed,  etc. 


A.  Wellington  Peck  et  al.,  as  Executors  of  Albert 
Peck,  Deceased,  Respondents,  v.  Mary  C.  Smith, 
Appellant. 

WUl  —  bequest  and  deyise  to  beneficiary  to  use  such  part 
of  principal  as  she  might  deem  necessary  and  with  power  to 
sell  real  estate  and  use  proceeds  thereof  —  executors  cannot 
maintain  action  to  recover  moneys  left  at  death  of  testator's 
widow  —  right  to  action  accrued  to  residuary  legatees. 

When  testator  bequeathed  to  his  wife  the  use  of  a  certain  sum  of 
money  for  life  **  with  the  right  and  privilege  to  use  such  part  or 
portion  of  the  principal  thereof  as  to  her  shall  seem  meet  and  proper," 
and  also  devised  to  her  for  life  the  use,  rents  and  income  of  certain 
real  estate  with  the  right  and  privilege  of  selling  the  same,  should 
she  deem  it  necessary,  and  further  provided  that  if  there  should  be 
any  part  of  the  sum  bequeathed  to  his  wife  and  the  said  real  estate 
or  the  proceeds  thereof  left  at  the  time  of  her  death,  such  moneys 
and  said  real  estate  or  its  equivalent  should  be  divided  among  certain 
legatees,  the  executors  of  testator  who  in  accordance  with  his  will 
had  tiuned  over  to  his  widow,  absolutely  and  without  reservation  the 
moneys  bequeathed,  and  real  estate  devised,  to  her,  cannot  maintain 
an  action  to  recover  certain  bonds  and  mortgages  constituting  part  of 
the  fund  bequeathed  to  the  widow  which  she  had  transferred  to  another. 
After  the  delivery  of  the  fund  to  testator's  widow,  the  executors  had 
no  further  control  over  or  right  to  the  fimd.    When  testator's  widow 
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died  whatever  portion  of  the  fund  remained  belonged  to  the  legatees 
named  in  his  will  and  hence  whatever  right  of  action  there  was  accrued 
to  such  legatees. 

Peck  V.  Smith,  183  App.  Div.  336,  reversed. 

(Argued  October  21,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  May  20,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without  a  jury 
and  directing  judgment  in  favor  of  plaintiffs. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frank  Talbot  and  William  W.  Wemple  for  appellant. 
The  action  must  be  brought  by  the  remaindermen  and 
cannot  be  maintained  by  the  executors.  {Leggett  v. 
Stevens,  185  N.  Y.  70;  Smith  v.  Van  Ostrand,  64  N.  Y. 
278;  Spencer  v.  Strait,  38  Hun,  228;  40  Hun,  463;  Matter 
of  Comer y  72  Misc.  Rep.  321 ;  Seward  v.  DaviSy  198  N.  Y. 
415;  Shea  v.  Campbell^  71  Misc.  Rep.  222.) 

Horatio  D.  Wright  for  respondents.  This  action  is 
properly  brought  in  the  name  of  the  executors.  {Mun- 
ndlly  V.  Robinson,  113  App.  Div.  848.) 

Crane,  J.  This  action  is  brought  by  A.  Wellington 
Peck  and  John  Francis  Peck,  as  executors  of  the  last 
will  and  testament  of  Albert  Peck,  deceased,  against 
Mary  C.  Smith,  to  recover  the  possession  of  two  bonds 
and  mortgages  valued  respectively  at  $1,000  and  $3,500. 
The  right  of  the  plaintiffs  is  based  upon  the  provisions 
of  the  will  of  Albert  Peck  who  died  July  2,  1911,  in  the 
county  of  Fulton,  New  York. 

His  will  was  as  follows  so  far  as  relates  to  this  litigation. 

"  Second.  I  give  and  bequeath  to  my  wife,  Grace  A. 
Peck,  the  use  of  the  sum  of  twenty  thousand  dollars,  for 
and  during  the  term  of  her  natural  Ufe,  with  the  right 
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and  privilege  to  use  such  part  or  portion  of  the  principal 
thereof  as  to  her  shall  seem  meet  and  proper. 

'*  Third,  I  give,  devise  and  bequeath  to  my  wife,  Grace 
A.  Peck,  for  and  during  the  term  of  her  natural  life,  the 
use,  rents  and  income  of  the  house,  lot  and  premises 
owned  by  me,  situate  on  the  west  side  of  North  Perry 
Street,  in  the  City  of  Johnstown,  New  York,  known 
as  the  Johnson  property,  wdth  the  right  and  privilege 
of  selUng  the  same  if  at  any  time  she  should  deem  it 
necessary,  and  the  right  and  privilege  to  use  such  part 
or  portion  of  the  proceeds  of  the  sale  of  said  house  as 
to  her  shall  seem  meet  and  proper;  and  a  conveyance 
by  her  of  said  house  and  lot  to  any  person  shall  be  deemed 
to  be  an  exercise  of  the  right  herein  conferred  upon  her 
to  sell  and  convey  the  same,  and  her  conveyance  thereof 
shall  be  valid  and  effectual  forever.  If,  at  the  time  of 
the  death  of  my  wife,  Grace  A.  Peck,  there  shall  be  left 
any  part  or  portion  of  the  sum  of  twenty  thousand  dollars 
given  and  bequeathed  to  my  said  wife  in  paragraph 
Second  of  my  said  will  and  the  house  and  lot  situated 
on  North  Perry  Street,  or  the  proceeds  thereof  mentioned 
in  paragraph  Third  of  my  said  will,  then  I  give,  devise 
and  bequeath  said  sums,  and  the  said  house  and  lot, 
or  the  proceeds  thereof,  to  such  of  the  legatees  mentioned 
in  this  will  as  shall  be  living  at  the  time  of  my  death, 
and  whose  names  are  mentioned  in  paragraph  Twenty- 
fifth  of  my  said  will;  said  moneys  and  said  house  and 
lot,  or  its  equivalent,  to  be  divided  among  such  legatees 
in  equal  shares,  each  person  named  in  said  Twenty-fifth 
paragrai)h  to  take  one  of  said  equal  shares.'* 

There  were  seventeen  i)ersons  named  in  the  twenty- 
fifth  paragraph  as  entitled  to  all  the  rest,  residue  and 
renuiinder  of  the  testator's  property  both  real  and 
personal.  The  will  did  not  in  terms  appoint  trustees 
but  did  name  executors  in  the  following  language:  **  I 
make,  constitute  and  appoint  my  wife,  Grace  A.  Peck, 
and  my   nephcnvs,   Wellinf^tou   Peck  and  John   Francis 
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Peck,  to  be  executrix  and  executors  of  this  my  last 
Will  and  Testament  hereby  revokmg  all  former  Wills 
by  me  made/' 

The  $20,000  referred  to  was  paid  to  the  widow,  Grace 
A.  Peck,  no  bond  or  undertaking  being  demanded  or 
taken  by  the  executors  for  the  return  or  preservation  of 
any  part  thereof  for  the  remaindermen.  On  the  15th 
day  of  November,  1912,  in  the  Surrogate's  Court  of 
Fulton  county,  the  executors  finally  and  judicially  settled 
their  accounts. 

The  bonds  and  mortgages  for  which  this  action  was 
brought  are  part  of  this  fund  of  $20,000  paid  to  the  widow. 

Grace  A.  Peck,  after  the  death  of  her  husband,  went 
to  Uve  with  her  sister,  Mrs.  Alice  E.  Bradley,  in  San 
Francisco,  California,  where  she  remained  until  the 
time  of  her  death,  February  21st,  1915.  By  assignments 
properly  executed  on  September  22d,  1911,  Grace  A. 
Peck  conveyed  to  her  sister,  Alice  E.  Bradley,  the  two 
bonds  and  mortgages  in  question,  the  trial  court  finding 
that  she  received  in  return  an  agreement  from  her  sister 
to  support  and  maintain  her  during  life.  The  trial 
court  also  found  that  by  the  will  of  Albert  Peck  his 
widow  had  an  absolute  power  of  disposition,  irrespective 
of  her  needs,  and  could  make  a  valid  gift  of  these  bonds 
and  mortgages  or  any  part  of  the  $20,000  to  her  sister. 
The  defendant,  in  this  case,  is  merely  the  holder  of  the 
bonds  and  mortgages  for  Alice  E.  Bradley. 

These  findings  were  reversed  by  the  Appellate  Division 
which  substituted  for  them  a  finding  that  it  was  the 
intention  of  Mrs.  Peck  in  transferring  the  securities  in 
question  to  her  sister  that  she,  Mrs.  Peck,  should  have 
the  use  of  the  property  during  the  lifetime  of  both 
sisters  and  at  the  death  of  either  of  them  the  survivor 
should  become  the  absolute  owner  thereof.  In  addition 
it  found  that  the  transfer  was  not  made  for  the  use, 
comfort  and  benefit  of  Mrs.  Peck,  that  she  did  not  deem 
such  disposition  of  the  pr()])erty  meet  and  proper,  that 
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it  was  made  in  bad  faith  and  for  the  purpose  of  wrong- 
fully taking  the  property  away  from  her  husband's 
beneficiaries. 

The  Appellate  Division  thereupon  reversed  the  judg- 
ment of  the  trial  coiu-t  and  directed  judgment  for  the 
plaintiffs.  We  are  not  incUned  to  distxu-b  these  findings 
of  fact  made  by  the  Appellate  Division  as  there  is  some 
evidence  or  reasonable  inferences  from  the  testimony 
and  exhibits  to  justify  them. 

The  judgment,  however,  cannot  be  sustained  as  the 
plaintiffs  have  no  right  to  maintain  the  action  and  are 
not  the  proper  parties  to  sue.  The  $20,000  was  a  legacy 
given  to  the  widow,  Grace  A.  Peck,  and  in  the  nature  of  a 
life  interest.  It  has  been  paid  over  to  her  by  the  executors 
absolutely  and  without  any  reservations.  She  became  a 
trustee  for  the  benefit  of  the  remaindermen  of  that 
portion  of  the  fund  which  she  did  not  deem  it  meet  and 
proper  to  use  within  the  intention  and  purposes  of  the  will. 
The  executors  of  Mr.  Peck's  will  had  no  fmiiher  control 
over  or  right  to  this  fund.  When  Mrs.  Peck  died  what- 
ever portion  of  the  amount  remamed  belonged  to  the 
legatees  named  in  the  twenty-^th  clause  of  Mr.  Peck's 
will.  They  could  call  upon  the  executor  or  adminis- 
trator of  Mrs.  Peck's  estate  for  an  accounting  and  could 
maintain  appropriate  action  to  follow  any  funds  illegally 
disposed  of.  Whatever  right  of  action  there  was  accrued 
to  the  legatees;  the  executors  of  Mr.  Peck's  estate  had 
none  under  the  circumstances  here  developed.  Smiih  v. 
Van  Ostrand  (64  N.  Y.  278,  285)  is  like  this  case  upon  this 
point  except  that  the  action  was  brought  by  the  legatees. 
This  court  said,  ^^  the  plaintiffs  were,  I  think,  the  proper 
parties  to  claim  the  fund.  The  executors  of  Garrett  I. 
Smith,  when  they  paid  it  over  to  the  widow,  parted  with 
all  interest  in  it,  and  left  it  to  follow  the  course  directed 
by  the  will.  They  were  required  by  the  will  to  pay 
it  over  to  the  widow,  and  having  done  so  were  discharged 
from  all  liability,  and  divested  of  all  power  concerning  it. 
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If,  aa  in  the  case  of  Tysmt  v.  BUke  (22  N.  Y.  558),  they 
had  taken  a  bond  for  the  return  of  the  principal  to  them, 
to  be  disposed  of  according  to  the  will,  they  might  have 
been  the  proper  parties  to  sue  upon  the  bond.  But  they 
retained  no  such  control  over  the  fund,  and  the  plaintiffs 
are  now  the  real  and  only  parties  interested  therein,  and 
I  think  the  action  properly  brought  by  them.'' 

This  law  was  followed  in  Leggett  v.  Stevens  (185  N.  Y. 
70)  and  has  been  applied  by  the  Appellate  Divisions. 
(Matter  of  Hamlin,  141  App.  Div.  318;  Leggett  v.  Stevens 
when  before  the  Appellate  Division  in  77  App.  Div.  612, 
and  by  the  General  Term  in  Spencer  v.  Strait^  40  Hun, 
463.) 

The  judgment  of  the  Appellate  Division  should, 
therefore,  be  reversed  and  that  of  the  Trial  Term  affirmed, 
with  costs  to  the  appellant  in  all  the  courts. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan  and  Cak- 
Dozo,  JJ.,  concur;  Andrews,  J.,  not  voting. 

Judgment  reversed,  etc. 


Hudson  and  Manhattan  Railroad  Company,  Appel- 
lant, V.  State  of  New  York,  Respondent. 

•Transfer  tax  —  agreement  for  re-ad] ustment  of  debts  of 
corporation  and  transfers  to  and  from  voting  trustees  —  when 
one,  only,  of  transfers  made  for  and  in  pursuance  of  such 
agreement  subject  to  the  transfer  tax. 

The  stook  of  a  railroad  company  was  delivered  by  the  stockholders 
to  voting  trustees  who  delivered  to  each  of  the  stockholders  their 
certificate  entitling  him  at  the  expiration  of  the  trust  agreement  to 
a  retransfer  of  his  shares.  Thereafter,  and  for  the  purpose  of 
re-adjusting  the  debts  of  the  company,  an  agreement  was  made 
between  certain  banks,  as  **  managers,"  a  trust  company  as  "  deposi- 
tary "  and  the  stockholders  and  bondholders  as  **  depositors."  After 
the  re-adjustment  was  accomplished  the  voting  trust  certificates  were 
surrendered  to  the  first  named  voting  trustees  who  issued  new 
certificates  and  delivered  tht*ni  to  new  voting  trustees  who  issued  the 
usual  certificates.     Held,  upon  examination  of  the  agreements  and  the 
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facts  that,  for  the  piirposes  of  a  transfer  tax,  there  was  only  a  single 
transfer  of  the  shares  of  stock  and  hence  only  one  of  the  transfers 
made  under  the  trust  agreement  is  liable  to  tax  under  section  270 
of  the  Tax  Law. 

Hudson  &  Manhattan  R,  R.  Co,  v.  Slate,  180  App.  Div.  81,  reversed. 

(Argued  October  22,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  December  18,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  which  reversed 
an  award  of  the  Board  of  Claims  in  favor  of  plaintiff 
and  directed  a  dismissal  of  its  claim. 

The  nature  of  the  claim  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

J.  Howland  Auchindoss  and  Lansing  P.  Reed  for 
appellant.  Only  one  transfer  took  place  upon  the  trans- 
action by  which  the  voting  trust  certificates  were  sur- 
rendered to  the  old  voting  trustees  for  cancellation  and 
the  legal  title  to  the  stock  transferred  by  the  old  voting 
trustees  to  the  new  voting  trustees.  (L.  1913,  ch.  779, 
§  270;  Bonbrighi  &  Co.  v.  StaU  of  New  York,  165  App. 
Div.  640.) 

Charles  D.  Netvton,  Attorney-General  {Claude  T.  Dawes 
of  counsel),  for  respondent.  Two  transfers  of  the  legal 
title  to  the  stock  are  evidenced  by  the  making  out  of 
certificates  of  stock  in  the  name  of  the  trustees  of  the 
new  voting  trust.  The  legal  title  first  passed  from  the 
old  voting  trustees  to  the  managers  and  was  then  trans- 
ferred by  the  managers  to  the  trustees  of  the  new  voting 
trust.     {Travis  v.  Ann  Arbor  Co,,  180  App.  Div.  799.) 

Collin,  J.  The  Court  of  Claims  awarded  the  plain- 
tiff, a  domestic  corporation,  the  recovery  of  the  sum  of 
two  thousand  five  hundred  forty-five  dollars  and  forty- 
two  cents  on  account  of  stamps  in  that  amount  errone- 
ously affixed  by  it  to  transferred  shares  of  stock.     The 
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Appellate  Division  reversed  the  award  and  the  con- 
sequent judgment  and  dismissed  the  claim. 

The  stamps  were  affixed  in  virtue  of  the  statute: 
"  There  is  hereby  imposed  and  shall  inmiediately  accrue 
and  be  collected  a  tax,  as  herein  provided,  on  all  sales, 
or  agreements  to  sell,  or  memoranda  of  sales  of  stock, 
and  upon  any  and  all  dehveries  or  transfers  of  shares 
or  certificates  of  stock,  in  any  domestic  or  foreign  associa- 
tion, company  or  corporation,  made  after  the  first  day  of 
June,  nineteen  himdred  and  five,  whether  made  upon 
or  shown  by  the  books  of  the  association,  company  or 
corporation,  or  by  any  assignment  in  blank,  or  by  any 
deUvery,  or  by  any  paper  or  agreement  or  memorandum 
or  other  evidence  of  sale  or  transfer,  whether  intermediate 
or  final,  and  whether  investing  the  holder  with  the 
beneficial  interest  in  or  legal  title  to  said  stock,  or  merely 
with  the  possession  or  use  thereof  for  any  purpose, 
or  to  seciffe  the  future  payment  of  money,  or  the  future 
transfer  of  any  stock,  on  each  hundred  dollars  of  face 
value  or  fraction  thereof,  two  cents,  except  in  cases  where 
the  shares  or  certificates  of  stock  are  issued  without 
designated  monetary  value,  in  which  cases  the  tax 
shall  be  at  the  rate  of  two  cents  for  each  and  every  share 
of  such  stock.  It  shall  be  the  duty  of  the  person  or 
persons  making  or  effectuating  the  sale  or  transfer  to 
procure,  affix  and  cancel  the  stamps  and  pay  the  tax 
provided  by  this  article.  *  *  *.*'  (Tax  Law  [Cons. 
Laws,  chapter  60],  section  270.)  The  authorization  of  the 
action  is  found  in  the  statute.     (Section  280.) 

The  question  to  be  determined  reaches  back  to  the 
year  1908  and  to  a  voting  trust  agreement  between  the 
holders  of  certain  shares  of  the  conmion  stock  of  the 
plaintiff  and  three  individuals  as  voting  trustees.  In 
virtue  of  the  agreement  the  shares  wore  transferred  to  the 
voting  trustees,  who  delivered  to  each  of  the  transferers 
their  voting  trust  certificate  as  to  the  shares  transferred 
by  him,  entithng  him,  as  the  holder  of  the  certificate,  on 
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June  15,  1913  (the  expiration  of  the  agreement),  to  a 
retransfer  of  his  shares,  and,  in  the  meantime,  to  receiv^e 
payments  equal  to  the  dividends,  if  any,  collected  by  them. 
The  present  appeal  concerns  only  the  subsequent  trans- 
actions in  regard  to  the  shares  of  stock,  as  hereinafter 
stated,  against  which  the  voting  trust  certificates  were 
issued.  In  January,  1913,  the  indebtedness  of  the 
plaintiff  required  readjusting,  and  it  came  to  pass 
that  an  elaborate  and  involved  agreement  in  writing, 
dated  January  14,  1913,  concerning  the  outstanding 
mortgage  bonds  ar\d  stock  of  the  plaintiff  and  the  voting 
trust  certificates,  was  entered  into  between  three  banking 
houses  as  *'  managers,"  the  Guaranty  Trust  Company 
of  New  York  as  ''  depositary,"  holders  of  mortgage  bonds 
and  holders  of  the  preferred  and  common  stock  of  the 
plaintiff,  including  the  holders  of  the  voting  trust  certifi- 
cates, as  ^^  Depositors."  The  agreement  contemplated  and 
made  provision,  among  many  other  things,  that  upon 
each  share  of  stock  which  became  subject  to  the  agree- 
ment the  sum  of  eight  dollars  and  fifty  cents  should 
be  paid  and  the  paying  shareholders  should  receive  a  newly- 
issued  bond  of  specified  denomination;  that  the  depositors 
should  deposit  their  holdings  of  bonds,  or  stock  or  voting 
trust  certificates,  duly  indorsed  for  purposes  of  transfer 
to  the  managers,  with,  and  receive  from,  the  depositary 
proper  certificates  e\idencing  the  deposits;  the  managers 
were  empowered  to  secure  the  termination  of  the  voting 
trust  of  1908  and  the  return  and  deposit  of  the  stock 
certificates  prior  to  the  agreed  termination  and  return; 
the  voting  trust  certificates  and  the  shares  of  stock 
deposited  were  to  be  held  in  escrow  by  the  depositary; 
the  managers  were  empowered  to  prociu'e  and  accept, 
for  the  purposes  of  the  readjustment,  the  transfer  to  them 
of  the  shares  of  stock  and  the  voting  trust  certificates 
held  by  the  depositary,  through  and  by  fifing  with  the 
depositary  a  certified  copy  of  a  resolution  adopted  by 
them  stating  their  acceptance  thereof,   whereupon  the 
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title  to  the  shares  and  certificates  should  vest  in  the 
managers,  who  shall  thereupon  be  and  become  the  owners 
and  holders  thereof,  and  which,  thereafter,  shall  be  held 
by  the  depositary  subject  to  the  order  of  the  managers. 
Meanwhile,  and  until  the  filing  of  such  certified  resolution, 
the  depositors  shall,  subject  as  aforesaid,  be  deemed  to 
retain,  and  shall  have,  the  ownership  of,  and  title  to, 
their  respective  bonds  and  stock,  and  "  the  Depositary 
shall  dispose  of  the  deposited  bonds  and  stock  of  the 
Company  in  such  manner  as  the  Managers  or  a  majority 
thereof  may  from  time  to  time  direct,  *  *  *; ''  the 
managers  were  further  empowered  to  cause  the  formation 
of  the  new  voting  trust  contemplated  by  the  plan,  or  a 
different  voting  trust,  imder  a  voting  trust  agreement 
containing  such  terms  and  provisions  as  the  managers 
shall  prescribe,  and  cause  the  deposited  stock  of  the 
company  to  be  transferred  to  such  trustee,  to  be  held 
upon  the  terms  of  such  voting  trust  agreement,  and 
cause  voting  trust  certificates  of  such  form  and  tenor  as 
the  managers  may  prescribe  to  be  issued  in  exchange  for 
such  stock.  The  agreement  discloses  a  comprehensive 
plan  for  the  readjustment  of  the  financial  obligations  of 
the  company,  promulgated  and  to  be  executed  by  the 
bankers-managers  without  intention  to  vest  in  them  any 
interest  or  title  in  the  shares  of  stock  or  voting  trust 
certificates  to  any  extent  or  pmpose  not  requisite  to  the 
execution  of  the  plan.  Broad  and  flexible  powers  were 
given  the  managers,  among  which  was  that  of  carrying 
out  and  effectuating  the  agreement  and  jjlan  not  only 
in  the  manner  specified  in  the  agreement,  but  in  what- 
ever lawful  manner  might  seem  to  them  expedient  and 
for  the  best  interests  of  the  depositors  or  likely  to  accom- 
pUsh  in  substance  the  results  contemplated  by  the  plan. 
The  relevant  actual  transactions  were:  the  readjust- 
ment was  accompUshed.  In  the  process  the  voting 
trust  certificates  of  1908  were  deposited  with  the  depositary 
of  the  agreement  of  January  14,  1913,  and  on  August  21, 
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1913,  a  new  voting  trust  agreement  was  entered  into 
between  the  owners  of  the  voting  trust  certificates  of  1908 
and  three  persons,  Felix  M.  Warburg,  Charles  Francis 
Adams,  2nd,  and  Albert  H.  Wiggin,  as  voting  trustees. 
On  August  25,  1913,  the  depositary,  "  acting  for  the 
Managers,"  surrendered  to  the  voting  trustees  of  1908 
the  voting  trust  certificates  issued  by  them  and  requested 
them  ^'  to  issue  a  certificate  of  the  stock,  to  the  return  of 
,  which  the  holders  of  said  voting  certificates  are  entitled 
under  the  terms  of  said  agreement  (of  1908)  on  such 
surrender  (of  the  voting  trust  certificates) ,  in  the  name  of 
'  Felix  M.  Warburg,  Charles  Francis  Adams,  2nd,  and 
Albert  H.  Wiggin,  Voting  Trustees  under  an  agreement 
dated  August  21,  1913,'  and  to  deliver  the  certificate  so 
issued  to  Harvey  Fisk  &  Sons,  No.  62  Cedar  Street, 
New  York  City,  the  Agents  of  said  Voting  Trustees/' 
Pursuant  to  this  request  the  voting  trustees  of  1908 
forthwith  transferred  in  the  usual  and  due  course  or 
manner  the  shares  of  stock  to  the  voting  trustees  of  August, 
1913,  and  the  plaintiff  caused  two  sets  of  transfer  tax 
stamps  for  each  share  to  be  affixed  to  the  stock  certificates 
surrendered  by  the  voting  trustees  of  1908  to  it.  The 
new  voting  trustees  issued  the  usual  voting  trust  certifi- 
cates. We  are  to  determine  whether  or  not,  in  virtue  of 
the  stated  facts,  the  two  sets  of  stamps,  rather  than  one, 
were  required  by  the  statute  we  have  given. 

The  attorney-general,  in  behalf  of  the  State,  asserts: 
the  legal  title  to  the  shares  of  stock  was  vested  in  the 
voting  trustees  of  1908  by  the  agreement  of  that  year 
and  remained  in  them  until  transferred  by  them  to  the 
voting  trustees  under  tlie  agreement  of  August,  1913; 
the  beneficial  title  or  interest  never,  in  the  course  of  the 
stated  transactions,  left  the  holders  of  the  voting  trust 
certificates,  who  were  the  same  persons  under  the  two 
voting  trust  af2;reenients:  this  appeal  involves  only  the 
passing  or  transfer  of  the  legal  title  to  the  shares  of 
stock;  the  agreement  of  January  14,  1913,  contemplated 
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that  when  the  managers  so  chose  the  legal  title,  or  the 
right  to  regain  the  legal  title,  to  the  stock  should  vest 
in  the  managers.  The  attorney-general  then  asserts  that 
the  request  of  August  25,  1913,  of  the  depositary,  acting 
for  the  managers,  upon  the  trustees  of  1908,  already 
stated  by  us,  was,  in  legal  effect,  the  regaining  by  the 
managers  of  the  legal  title  to  the  shares  plus  a  transfer 
of  that  legal  title  by  the  managers,  after  regaining  it, 
to  the  new  voting  trustees  under  an  entirely  separate  and 
new  voting  trust.  The  reasoning  of  the  attorney-general 
is:  whatever  legal  title  to  the  shares  the  new  trustees 
got  came  from  the  managers  and  not  from  the  old  trustees, 
because  the  managers,  possessing  the  right  under  the 
agreement  of  January  14,  1913,  alone  could  direct  and 
empower  the  old  trustees  to  convey  to  the  new  trustees; 
the  title  could  not  pass  directly  from  the  old  voting  trustees 
to  the  new;  a  necessary  element  in  the  passing  of  the 
title  was  the  regaining  from  the  old  trustees  by  the 
stockholders  or  their  representatives,  the  managers,  the 
title;  thus  the  legal  title  passed  twice,  once  from  the  old 
trustees  to  the  managers  and  the  second  time  from  the 
managers  to  the  new  trustees. 

The  reasoning  is  erroneous  and  gives  no  support  to 
the  assertion  sought  to  be  based  upon  it.  In  fact,  as  in 
form,  there  was  a  single  transfer  of  the  shares  of  stock. 
The  agreement  of  January  14,  1913,  did  not  effect  a 
transfer  or  an  agreement  of  transfer  of  the  shares,  or  a 
certificate  of  any  of  them.  Its  only  effect  upon  the 
ownership  of  or  title  to  the  stock  was  the  creation  to  the 
managers  of  the  privilege,  exercisable  upon  a  contingency, 
of  acquiriiig  the  stock,  or  of  the  right  to  direct  such  other 
disposition  of  it  as,  in  their  judgment,  the  successful 
execution  of  the  readjustment  plan  demanded.  The 
privilege  of  acquisition  the  managers  never  exercised. 
They  did  not  acquire  ownership  of  the  shares  or  of  a 
certificate  of  shares.  They  did  exercise  the  right  to 
direct  the  transfer  of  the  legal  title  to  the  shares,  that 
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is,  the  transfer  by  the  old  trustees  to  the  new  trustees. 
The  ownership  or  interest  of  the  holders  of  the  voting 
trust  certificates  remained,  for  the  purposes  of  our  con- 
sideration, untransferred  and  unchanged.  The  right  in 
the  managers  to  direct  the  transfer  of  the  stock  did  not 
include,  was  not  dependent  upon,  and,  imder  the  cir- 
cumstances, had  no  relation  to  the  taking  by  the  managers 
of  the  title  to  the  stock.  The  title  could  be  transferred, 
under  lawful  authority,  from  the  old  trustees  to  the  new 
trustees  as  legally  as  it  could  be  transferred  from  the 
former  to  the  managers.  Authorization  existing,  the  new 
trustees  could  regain  the  title  from  the  old  trustees  as 
effectually  and  lawfully  as  could  the  managers.  Neither 
in  law  nor  through  the  facts  was  there  need  or  reason 
for  passing  the  title  to  the  new  trustees  through  the 
managers.  The  power  to  direct  the  transfer  to  the  new 
trustees  did  exist  in  the  managers  through  the  agreement 
of  January  14,  1913.  As  we  have  already  said,  that 
power  was  not  the  equivalent  of  a  vesting  in  them  of  the 
legal  title  to  the  stock  nor  did  it  neca««itate,  through 
implication  or  otherwise,  such  vesting. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  the  determination  and  judgment  of  the 
Court  of  Claims  affirmed,  with  costs  in  the  Appellate 
Division  and  this  court. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Crane  and 
Andrews,  J  J.,  concur;  Hogan,  J.,  not  voting. 

Judgment  reversed,  etc. 


Annie  T.   Sullivan,   Respondent,   v.  The  Board  of 
Education  of  the  City  of  New  York,  Appellant. 

New  York  (city  of)  —  public  schools  —  salaries  of  teachers. 

There  was  issued  to  plaintiff  in  1899  an  assistant  teacher's  license 
to  act  as  a  critic  teacher  in  a  training  school  for  teachers  in  the 
borough  of  Brooklyn.     She  was  thereafter  duly  appointed  as  a  critic 
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teacher  in  said  training  school,  entered  upon  and  continued  to  per- 
form her  duties  up  to  the  time  of  the  commencement  of  this  action. 
During  a  x>eriod  including  the  year  1912,  plaintiff  in  accordance  with 
the  actual  duties  which  she  was  performing  was  paid  the  salary  of 
a  model  teacher,  which  salary  was  that  provided  for  by  previous 
enactments  for  a  **  critic "  teacher.  In  1913  she  brought  an 
action  based  on  statutory  and  sched\ile  provisions  (L.  1900,  oh. 
751)  as  to  the  salaries  of  teachers  and  demanded  judgment  for  a 
balance  claimed  to  be  due  to  her  under  that  schedule.  In  that  suit 
judgment  was  offered  and  accepted  for  practically  the  amount 
demanded.  In  1902  the  board  of  education  adopted  a  new  form  of 
license  by  which  critic  teachers  were  licensed  simply  and  solely  as 
such  without  any  referenoe  to  their  being  assistant  teachers.  In 
1911  said  board  approved,  *'  subject  to  the  enactment  of  legislation 
necessary  to  put  them  into  effect,*'  new  salary  schedules  covering 
training  schools.  The  plaintiff  complains  because  •commencing  with 
the  year  1912  she  has  been  paid  under  said  last  schedule  as  a  critic 
teacher  instead  of  as  an  assistant  teacher.  Hdd,  that  the  board  of 
education  was  not  prevented  in  accordance  with  all  the  substantial 
features  and  duties  of  her  position  from  classifying  and  paying  plaintiff 
as  a  critic  teacher  rather  than  as  an  assistant  one,  but  that  the  effect 
of  the  former  judgment  is  an  adjudication  that  she  is  entitled  to  a 
recovery  of  fifty  dollars  for  the  year  1913  by  reason  of  the  amendment 
to  the  charter  by  chapter  902  of  the  Laws  of  1911. 

Sullivan  v.  Bd.  of  Education,  181  App.  Div.  477,  reversed. 

(Submitted  October  13,  1919;  decided  November  18,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  18,  1918,  reversing  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Tertia  without  a  jury  and  granting 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

William  P.  Burr,  Corporation  Counsel  {John  F.  O^Brien 
of  counsel),  for  appellant.  Plaintiff's  salary,  if  the 
schedule  of  May  24,  1911,  was  invalid,  could  be  com- 
puted according  to  the  terms  of  the  statute  with  which 
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that  schedule  conflicted.  (L.  1900,  ch.  751,  §  4.)  Plain- 
tifif  was  entitled  subsequent  to  January  1,  1912,  only  to 
the  salary  of  critic  teacher  as  fixed  in  the  schedule  of 
May  24,  1911,  or  as  fixed  in  such  subsequent  higher 
schedule  as  might  be  adopted  in  pursuance  of  chapter 
902,  Laws  of  1911.  The- ratification  by  legislation  cured 
the  previous  defects  in  the  schedule.  (People  ex  reL 
Dady  v.  Prendergast,  144  App.  Div.  308*;  203  N.  Y.  1.) 

James  L.  Barger  for  respondent.  While  linder  the 
Davis  law  the  board  of  education  was  authorized  to  fix 
the  salaries  of  teachers,  that  power  is  subject  to  the 
restriction  that  neither  the  grade  nor  pay  can  be  reduced. 
(L.  1900,  ch.  751,  §  4;  L.  1901,  ch.  466,  §  1901;  People 
ex  reL  Callahan  v.  Bd.  of  Education,  174  N.  Y.  169.) 
The  plaintiff  was  a  regular  teacher  under  the  classification 
of  the  Davis  law.     (L.  1900,  ch.  751.) 

HiscocK,  Ch.  J.  This  action  was  brought  mainly  to 
recover  a  balance  claimed  by  plaintiff  to  be  due  her  for 
salary  as  a  teacher  in  one  of  the  training  schools  of  the 
city  of  New  York  for  the  years  1912-1914  both  inclusive 
and  certain  months  of  the  year  1915.  The  real  question 
is  the  one  whether  under  the  rather  complicated  statutes 
and  salary  schedules  of  the  board  of  education  of  that 
city  plaintiff  is  entitled  to  salary  as  an  assistant  teacher  or 
as  a  critic  teacher  during  the  period  in  question.  There 
is  no  dispute  about  the  specific  facts  in  the  case,  but  only 
about  the.  legal  conclusions  to  be  drawn  theitfrom. 
The  trial  court  on  findings  of  the  various  facts  decided 
that  the  plaintiff  was  not  entitled  to  any  balance.  The 
Appellate  Division  without  disturbing  in  any  way  the 
findings  of  fact  reached  a  contrary  conclusion.  With  a 
sUght  modification  we  find  ourselves  in  accord  with  the 
ultimate  conclusion  which  was  reached  by  the  trial  court. 

At  all  of  the  times  included  within  the  limits  of  this 
controversy  there  were  employed  in  the  training  schools 
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of  the  city  of  New  York  teachers  known  respectively  as 
assistant  teachers,  model  teachers  and  critic  teachers, 
the  first  class  sometimes  apparently  being  also  designated 
in  salary  schedules  as  ''  regular ''  teachers.  The  duties 
of  these  different  classes  were  clearly  and  substantially 
differentiated. 

In  1899  there  was  issued  to  plaintiff  ''an  assistant 
teacher's  license  (permanent)  to  act  as  a  critic  teacher  in 
a  training  school  for  teachers  in  the  Borough  of  Brooklsm '' 
and  on  February  13th  of  that  year  she  was  ''  duly 
appointed  *  *  *  as  a  critic  teacher  in  said  training 
school,  entered  upon  and  still  continues  to  perform  her 
duties  as  such.''  By  chapter  751  of  the  Laws  of  1900,  tak- 
ing effect  May  3d  of  that  year  apd  commonly  known  as  the 
'*  Davis  Law  "  the  provisions  of  the  charter  of  New  York 
city  (L.  1897,  chap.  378,  section  1091)  relating  to  the  board 
of  education  were  so  amended  as  to  provide,  subject  to  cer- 
tain conditions  not  here  necessary  to  be  stated,  that  in  train- 
ing schools  '*  no  female  j unior  or  substitute  teacher  *  *  * 
shall  receive  less  than  $700  per  annum,  nor  after  six  years 
of  service  as  such,  less  than  $1,000  per  annum;  no  female 
model  teacher  shall  receive  less  than  $1,000  per  annum, 
nor  after  five  years  of  service  as  such  less  than  $1,500 
per  annum;  no  female  regular  teacher  *  *  *  les? 
than  $1,100  per  annum,  nor  after  ten  years  of  service 
as  such,  less  than  $1,900  per  annum,"  and  the  board  of 
education  was  given  power  to  fix  salaries.  In  1900  and 
again  in  1902  the  board  of  education  adopted  salary 
schedules  whereby  it  provided  for  women  who  held  the 
position  of  *'  assistant  (reg.)  teacher  '^  salaries  running 
from  $1,100  to  $1,900  per  annum  by  a  regular  increment 
of  $80  per  year  and  for  those  holding  the  position  of 
''  model  teacher  "  salaries  ranging  from  $1,000  per  annum 
to  $1,500  per  annum  at  the  end  of  the  fifth  year.  By 
paragraphs  added  to  the  schedule  proper  it  was  provided 
that  "  critic  teachers  shall  receive  the  same  salaries  as 
model  teachers  "  and  also  that  ^*  the  minimum  salary  for 
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a  female  regular  teacher  in  a  training  school  shall  be 
$1,100  per  annum;  the  maximum  salary  therefor  $1,900; 
and  the  rate  of  annual  increase  shall  be  $80." 

It  will  have  been  noticed  that  in  the  statute  which 
has  been  quoted  there  is  no  designation  of  an  "  assistant 
teacher  "  or  of  a ''  critic  teacher  "  and  that  in  the  schedule? 
proper  to  which  reference  has  just  been  made  there  is  no 
list  of  salaries  to  be  paid  to  critic  teachers,  but  that 
these  salaries  are  elsewhere  fixed  by  reference  to  those 
scheduled  to  be  paid  to  model  teachers. 

During  the  years  1907  to  1912  both  inclusive,  plaintiff 
in  accordance  with  the  actual  duties  which  she  was 
performing  was  paid  the  salary  of  a  model  teacher.  In 
1913  she  brought  an  action  based  on  the  statutory  and 
schedule  provisions  already  quoted  that  *'  the  minimum 
salary  for  a  female  regular  teacher  in  a  training  .school'' 
should  be  at  least  $1,100  per  annum  and  by  annual 
increments  of  $80  should  increase  to  $1,900  per  annum 
and  demanded  judgment  for  a  balance  claimed  to  be 
due  to  her  under  those  provisions  over  and  above  what 
had  been  paid  to  her  under  the  schedule  for  model  teachers. 
In  this  suit  judgment  was  offered  and  accepted  for  practi- 
cally the  amount  demanded. 

In  1902  the  board  of  education  adopted  a  new  form  of 
license  by  which  critic  teachers  were  licensed  simply 
and  solely  as  such  without  any  reference  to  their  being 
assistant  teachers.  May  24th,  1911,  said  board  approved 
'*  subject  to  the  enactment  of  legislation  necessary  to 
put  them  into  effect "  new  salary  schedules  covering 
training  schools.  Under  these  schedules  and  subject 
to  certain  conditions  which  it  is  not  necessary  to  specify 
assistant  teachers  were  to  receive  salaries  commencing 
at  $1,000  per  annum  and  increasing  by  incretaents  of 
$100  per  annum  for  three  years  and  of  $150  for  nine 
years  until  they  reached  a  maximum  of  $2,750,  and 
critic  teachers  were  to  receive  an  annual  salary  com- 
mencing at  a  minimum  of  SI, 050  and  increasing  with  an 
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annual  increment  of  $80  until  it  reached  the  maximum 
of  $1,850.  Subsequently  by  a  new  schedule  these  last 
rates  of  salary  were  so  changed  that  commencing  with  the 
same  minimum  of  $1,050  they  reached  at  the  end  of  the 
eighth  year  a  maximiun  of  $2,050  per  anniun. 

After  the  schedule  of  May,  1911,  had  been  tentatively 
adopted  as  aforesaid  there  was  passed  a  statute  taking 
effect  October  30, 1911,  whereby  section  1091  of  the  charter 
of  Greater  New  York  covering  this  subject  of  salaries  was 
amended  so  as  to  provide  that:  "  The  salary  *  *  * 
to  which  a  present  member  (of  the  teaching  staff  in  the 
schools  of  the  City  of  New  York)  is  entitled  under  a  specific 
salary  schedule  now  existing  shall  not  be  reduced.  Begin- 
ning with  the  first  day  of  January,  1912  *  *  *  the 
salaries  *  *  *  of  all  members  shall  be  not  less  than 
those  fixed  in  the  schedules  and  schedule  conditions 
approved  by  the  Board  of  Education  on  the  *  *  * 
24th  day(s)  of  May,  1911  *  *  *.  A  copy  of  such 
schedules  and  schedule  conditions  *  *  *  certified 
by  the  Secretary  of  the  Board,  shall,  within  thirty  days 
hereafter,  be  filed  in  the  office  of  the  Secretary  of  State." 
(L.  1911,  ch.  902.) 

As  stated  at  the  conamencement-  the  plaintiff  com- 
plains because  commencing  with  the  year  1912  she  has 
been  paid  imder  said  last  schedule  as  a  critic  teacher 
instead  of  as  an  assistant  teacher. 

Were  it  not  for  her  former  suit  we  should  not  find 
any  basis  for  any  recovery  by  plaintiff.  It  is  true  that  at 
the  time  she  was  first  appointed  there  had  been  issued  to 
her  an  *'  assistant  teacher's  license.''  Not  much  light  is 
thrown  upon  the  various  kinds  of  certificates  or  licenses 
issued  by  the  board  of  education  at  that  time  and  it  would 
be  mere  conjecture  to  attempt  to  say  why  the  Ucense 
which  was  issued  employed  those  terms.  The  outstand- 
ing facts,  however,  are  that  this  Ucense  was  issued  to  her 
"  to  act  as  a  critic  teacher  "  and  that  she  was  appointed 
as  such  and  from  February,  1899,  to  the  present  time  has 
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continued  to  discharge  the  duties  of  such  position. 
This  seems  to  make  a  pretty  plain  case  that  her  position 
has  been  and  is  that  of  a  critic  teacher. 

Chapter  750,  Laws  of  1900  (Davis  Act),  above  referred 
to,  did  not  specifically  recognize  the  position  of  critic 
teacher  in  the  training  schools.  It  recognized  the 
ppsition  of  "model  teacher,  of  junior  or  substitute  teacher 
and  of  regular  teacher.  The  salary  schedules  proper 
fixed  salaries  for  assistant  or  regular  teachers  and  for 
model  teachers  and  then  attempted  to  provide  that  a 
critic  teacher  should  receive  the  same  as  a  model  teacher. 
There  seems  to  have  been  a  chance  under  this  statute 
and  these  schedules  for  plaintiff  to  take  the  position 
as  between  somewhat  contradictory  provisions  that  for 
salary  purposes  she  was  a  regular  teacher  and  this  she  did 
with  success  and  collected  pay  as  such.  As  we  have 
seen,  however,  the  statutory  amendment  of  1911,  what- 
ever the  law  may  have  been  before,  recognized  and 
•validated,  as  evidenced  by  the  salary  schedules  in  said 
statute  referred  to,  a  classification  of  teachers  for  salary 
1  urposes  as  assistant,  model  and  critic  teachers  and  this 
action  must  rest  upon  and  be  governed  by  that  statute 
and  that  classification.  Subject  to  one  minor  qualifica- 
•tion  we  find  nothing  which  prevented  the  board  of  educa- 
tion in  accordance  with  all  the  substantial  features  and 
duties  of  her  position  frc:u  clr.  ;sifying  and  paying  plaintiff 
as  a  critic  teacher  rather  than  as  an  assistant  one. 

Plaintiff  seeks  relief  in  this  action  for  the  year  1912. 
That  of  course  she  i^  not  entitled  to.  Her  prior  action 
brought  after  the  present  statute  had  gone  into  effect 
asked  relief  for  the  year  1912  and  the  judgment  secured 
by  her  thereunder  is  a  bar  to  any  further  relief  for  that 
year  even  rf  she  were  otluTwise  entitled  to  it.  We  think, 
however,  that  that  fornuT  ju(ifi;ment  does  secure  a  small 
benefit  to  her  in  this  act  it  )ii.  That  action  adjudicated  that 
plaintiff  as  a  regular  teaclu^r  luul  reached  a  point  prior  to 
1911  where  she  was  entitled  to  a  salary  of  $1,900  under  the 


Sullivan  v.  Board  of  Education.  247 


1919.]  Opinion,  per  HiscocK,  Ch.  J.  [227  N.  Y.] 

schedules  then  prevailing.  For  the  year  1913  under  the 
schedule  adopted  in  May,  1911,  she  received  a  salary  of 
SI, 850,  or  fifty  dollars  less  than  the  amount  mentioned. 
The  statutory  amendment  of  1911  under  which  the  new 
salary  schedules  were  adopted  provided  that:  "The 
salary  *  *  *  to  which  a  present  member  is  entitled 
under  a  specific  salary  schedule  now  existing  shall  not  be 
reduced.''  We  are  inclined  to  think  that  this  meant  the 
salary  schedules  in  existence  before  the  one  of  1911  was 
adopted.  That  latter  salary  schedule  was  being  validated 
by  the  statute  then  being  passed  and  we  think  l^hat  the 
language  of  the  enactment  •was  not  intended  to  refer 
to  a  schedule  which  would  become  ^ective  after  it  was 
adopted,  but  rather  referred  to  .a  schedule  in  existence 
down  to  that  time.  This  view  would  entitle  plaintiff 
to  a  recovery  of  fifty  dollars  for  the  year  1913,  because 
after  that  the  schedule  which  has  been  applied  to  her  gave 
her  a  salary  of  more  than  nineteen  hundred  dollars. 

The  views  which  we  have  expressed  sufficiently  indicate 
our  opinion  that  plaintiff  is  not  entitled  to  any  refief 
under  her  other  prayer  for  a  judgment  requiring  the 
board  of  education  to  re-rate  her  on  the  salary  schedules 
and  payrolls. 

In  accordance  with  these  views  the  judgment  of  the 
Trial  Term  and  order  of  the  Appellate  Divisioji  should  be 
reversed  and  judgment  directed  for  plaintiff  for  the  sum 
of  fifty  dollars,  with  interest  thereon  from  January  1, 
1914,  together  with  costs  in  all  courts. 

Chase,  Collin,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  accordingly. 


i  — 
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The  People  of  the  State  of  New  York  ex  rel.  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany et  al.,  Appellants,  v.  The  Public  Service  Com- 
mission OF  the  State  of  New  York,  Second  District, 
Respondent. 

In  the  Matter   of  the  AppUcation   of  Frontier  and 
Western  Railroad  Company,  Respondent. 

Railroad  Law  —  Public  Service  CommissionB  Law  —  provision 
of  Railroad  Law  requiring  certificate  of  public  convenience  and 
necessity  before  construction  of  railroad  —  provision  of  Public 
Service  Commissions  Law  requiring  approval  and  permission 
of  commission  for  proposed  railroad  —  construction  and 
application  of  such  provisions. 

1.  The  provision,  added  to  the  Railroad  Law  (Cons.  Laws,  ch. 
49,  §  9)  in  1892,  requires  a  railroad  corporation  to  secure  from  the 
railroad  commissioners  a  certificate  of  public  convenience  and  necessity 
before  construction.  The  fundamental  purpose  of  this  enactment  was 
^lot  to  require  the  commissioners  to  pass  upon  and  adopt  or  reject 
the  precise  location  of  the  road  as  defined  by  some  map,  but  rather 
to  determine  whether  pubUc  considerations  warranted  the  construction 
of  a  road  along  the  route  which  was  generally  fixed  by  specification 
in  the  certificate  of  incorporation  of  termini,  length  and  counties  to 
be  traversed.  The  object  was  to  permit  the  railroad  commissioners 
to  prevent  wasteful  competition  and  public  disaster  by  the  con- 
struction of  roads  ihrough  localities  which  already  were  adequately 
served  rather  than  to  require  them  to  determine  the  precise  line  along 
which  roads  should  run. 

2.  There  is  no  provision  of  the  Railroad  Law,  either  in  section  9 
or  elsewhere,  which  requires  a  railroad  company,  seeking  a  certificate 
of  convenience  and  necessity  for  a  proposed  railroad,  to  file  with 
its  application  a  map  indicating  with  precision  and  in  detail  the 
proposed  location  of  its  road;  nor  is  the  public  service  commission, 
in  passing  upon  the  apphcation,  limited  to  a  consideration  of  the 
particular  hne  defined  by  such  a  map  or  even  by  other  ones  filed  in 
the  course  of  the  proceedings. 

3.  Assuming  that  an  application  for  a  certificate  of  public  conven- 
ience and  for  permission  to  construct  a  railroad  can  be  made  under  sec- 
tion 9  of  the  Railroad  Law  and  section  53  of  the  Public  Service  Com- 
missions Law  (Cons.  Laws,  ch.  48)  at  the  same  time,  and  that  the  com- 
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mission  can  pass  on  the  application  for  permission  and  approval  under 
section  53  at  the  same  time  that  it  considers  the  application  for  a 
certificate  of  convenience  and  necessity,  nevertheless,  having  made  a 
determination  that  public  convenience  requires  the  construction  of 
petitioner's  railroad  somewhere  within  the  lines  of  the  general  route 
specified  in  its  certificate  of  incorporation,  as  might  be  thereafter  fixed 
under  proper  proceedings,  the  commission  cannot  make  an  order 
predicating  its  permission  and  approval  under  section  53  upon  the 
condition  that  the  petitioner  shall  adopt  the  exact  line  of  construc- 
tion specified  in  the  order,  which  fixed  one  of  the  termini  of  the 
proposed  railroad  two  thousand  feet  distant  from  the  terminus  fixed 
in  the  articles  of  incorporation  and  which  change  necessitated  the 
intersection  of  an  important  branch  of  an  opposing  railroad  by  the 
route  of  petitioner's  railroad. 

4.  Where,  as  in  this  case,  the  commission  granted  the  general 
certificate  of  convenience  and  necessity  by  one  part  of  its  order  imder 
the  provisions  of  the  Railroad  Law,  but  did  this  with  the  view  and 
belief  that  it  could  then  incorporate  provisions  under  section  53  of 
tlie  Public  Service  Commissions  Law  whereby  it  would  fix  the  exact 
line  of  i)etitioner*8  road  and  thereby  accomplish  what  it  deemed  to  be 
wise  and  necessary,  the  two  provisions  of  the  order  are  connected  and 
must  be  considered  together  and  it  must  be  assumed  that,  in  making 
this  decision  in  favor  of  a  certificate  of  public  convenience  and  neces- 
sity, the  commission  was  influenced  by  what  it  purposed  to  do  in  the 
succeeding  provisions  limiting  the  route  of  petitioner.  It  follows, 
therefore,  that  no  part  of  the  order  can  be  allowed  to  stand,  that 
the  order  of  the  Appellate  Division  should  be  annulled  and  the  pro- 
ceedings remitted  to  the  commission  to  pass  upon  the  question  of 
public  convenience  and  necessity  for  the  railroad  in  accordance  with 
the  rules  above  stated. 

People  ex  rd,  N.  Y,  C,  &  H.  R,  R,  R,  Co,  v.  Pvblic  Service  Comm., 
171  App.  Div.  366;  reversed. 

(Argued  October  6,  1919;  decided  November  25,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  5,  1916,  which  dismissed  a  writ  of  certiorari  and 
confirmed  an  order  of  the  public  service  commission, 
second  district,  granting  to  respondent  Frontier  and 
Western  Railroad  Company  a  certificate  of  pubUc  con- 
venience and  necessity. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Maurice  C.  Spratt  for  New  York  Central  Railroad 
Company  et  al.,  appellants.  The  commission  exceeded 
its  powers  in  granting  a  certificate  for  route  A-B-C. 
{People  ex  rel.  D.  Ry.  Co.  v.  Comm.,  4  App.  Div.  263; 
Matter  of  Riverheady  Q.  &  S.  R.  R.  Co.,  36  App.  Div.  517; 
People  ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  Comrs.,  92  App.  Div. 
126;  Matter  of  Ticonderoga  R.  R.  Co.,  116  App.  Div.  56; 
L.  1910,  ch.  481,  §  9;  People  ex  rel.  Stewart  v.  R.  R. 
Comrs.,  160  N.  Y.  202;  Matter  of  Amsterdam,  J.  &  G. 
R.  R.  Co.,  86  Hun,  578.) 

George  Clinton  for  Riverside  Association  et  al.,  appel- 
lants. The  decision  of  the  commission  to  grant  a  certifi- 
cate permitting  the  construction  of  the  road  upon  route 
A-B-C  is  beyond  its  powers.  {Matter  of  Poughkeepsie 
Bridge  Co.,  108  N.  Y.  483.) 

William  S.  Rann,  Corporation  Counsel  {Jeremiah  J. 
Hurley  of  counsel),  for  city  of  Buffalo,  appellant.  The 
public  service  commission  has  no  power  to  grant  a  certifi- 
cate of  convenience  and  necessity  upon  a  route  not  filed 
as  required  by  the  statute.  {People  ex  rel.  D.  &  S. 
R.  R.  Co.  V.  Railroad  Comrs.y  4  App.  Div.  259;  Matter  of 
R.y  Q.  &  S.  R.  R.  Co.,  36  App.  Div.  514;  People  ex  rel. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  R.  R.  Camrs.,  92  App. 
Div.  126;  People  ex  rel.  Stewart  v.  R.  R.  Comrs.,  160 
N.  Y.  202.)  The  certificate  granted  is  in  violation  of  the 
statute  because  it  does  not  specify  that  public  con- 
venience and  necessity  require  the  construction  of  the 
railroad  described  in  the  certificate  of  incorporation. 
{People  ex  rel.  X.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  R.  R.  Comrs., 
92  App.  Div.  126.) 

Edward  Payson  White  for  King  Sewing  Machine 
Company,  appellant.  The  question  whether  a  railroad 
corporation  should  receive  a  certificate  that  public 
convenience  and  necessity  require  its  construction  has 
been  committed  to  the  public  service  commission  for 
a  judicial  determination.     {People  ex  rel.  U.  &  D.  R.  R* 
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Co.  V.  P.  S.  Comrs.,  218  N.  Y.  129;  People  ex  rel  B.L. 
H.  &  P.  Co.  V.  Stevens f  203  N.  Y.  7;  People  ex  rel.  Stewart  v. 
R.  R.  Comrs.,  160  N.  Y.  202;  Village  of  Saratoga  Springs  v. 
Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123;  People  ex  rel. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Pvblic  Service  Commission, 
195  N.  Y.  157.)  The  nature  of  the  issue  to  be  determined 
required  the  applicant  to  specify  a  definite  route  for  its 
raibroad.  (Cons.  Laws,  ch.  49,  §§  9,  89;  Cons.  Laws, 
ch.  48,  §  53.) 

Edward  W.  Hatch  for  respondent.  There  is  no  merit 
in  the  claim  that  the  conunission  has  improperly  changed 
the  northerly  terminus  of  the  Frontier  Terminal  railroad. 
{People  ex  rel.  S.  S.  Traction  Co.  v.  Wilcox,  196  N.  Y.  212; 
Village  of  Fart  Edward  v.  H.  V.  Ry.  Co.,  192  N.  Y.  139; 
People  ex  rel.  T.  A.  Ry.  Co.  v.  P.  S.  Comrs.,  203  N.  Y. 
299;  People  ex  rel.  N.  Y.,N.  H.  &  H.  R.  R.  Co.  v.  Willcox, 
200  N.  Y.  423;  People  ex  rel.  Wood  v.  Lacombe,  98  N.  Y. 
43;  Matt&r  of  Brooklyn,  Q.  C.  &  S.  R.  R.  Co.,  185  N.  Y.  171 ; 
Hankins  v.  Mayor,  64  N.  Y.  18;  Davis  v.  Supreme  Lodge, 
165  N.  Y.  159;  Matter  of  Tiffany,  179  N.  Y.  455;  Ward  v. 
Erie  R.  R.  Co.,  87  Misc.  Rep.  365, 370;  167  App.  Div.  950; 
D.,  L.  &  W.  R.  R.  Co.  V.  City  of  Buffalo,  65  Hun,  464.) 

HiscocK,  Ch.  J.  Prior  to  October  29,  1909,  the 
respondent  Frontier  and  Western  Railroad  Company 
was  incorporated  for  the  purpose  of  constructing  and 
operating  a  steam  railroad.  As  provided  by  law  its 
certificate  of  incorporation  amongst  other  things  fixed 
precisely  the  location  of  the  termini  of  the  proposed  road 
which  were  both  within  the  county  of  Erie,  stated  its 
length  which  was  four  miles  and  specified  that  its  route 
lay  entirely  within  the  said  county. 

At  about  the  date  specified  it  presented  to  the  public 
service  commission  a  petition  asking  that  the  latter 
certify  that  it  had  complied  with  the  necessary  preliminary 
conditions  fixed  by  law  and  that  pubUc  convenience  and 
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necessity  required  the  construction  of  said  railroad  as 
proposed  in  its  certificate  of  incorporation,  and  that 
permission  and  approval  for  and  of  the  construction  of 
its  road  be  granted.  At  the  hearings  by  the  commission 
for  the  purpose  of  passing  upon  said  application  much 
opposition  developed  on  the  part  of  various  railroad 
corporations  and  to  which  in  time  was  added  the  opposition 
of  various  property  owners  and  of  the  city  of  Buffalo. 
In  accordance  with  a  rule  established  by  the  commission 
and  their  imderstanding  of  the  statutes  covering  the 
subject,  a  map  was  filed  by  the  petitioner  showing  exactly 
and  in  detail  the  proposed  route  of  the  railroad.  After 
extended  hearings  and  the  production  of  much  evidence 
the  application  was  denied.  The  order  of  denial  which  it 
made  and  an  opinion  handed  down  therewith  by  one  of 
the  commissioners  warranted  the  belief  that  the  commis- 
sion had  been  led  to  deny  the  application  because  it  did 
not  approve  of  the  construction  of  a  railroad  upon  the  route 
indicated  by  the  original  map  filed  by  petitioner  and  did 
not  regard  itself  as  having  authority  to  grant  a  certificate 
for  the  construction  of  the  road  upon  any  other  route. 
On  a  writ  of  certiorari  to  review  this  determination 
t  was  by  the  Appellate  Division  in  effect  held  that  under 
the  provisions  of  the  Railroad  Law  upon  such  an  appUca- 
tion  as  this  the  appUcant  was  not  compelled  to  file  a  map 
showing  the  exact  location  of  the  route  which  it  proposed 
to  take  and  that  the  public  service  conmiission  was  not 
compelled  or  permitted  to  pass  upon  the  appUcation  on 
the  theory  that  construction  could  only  be  had  upon  such 
route,  and  in  accordance  with  this  view  the  proceedings 
were  remitted  to  the  commission  to  pass  upon  the  applica- 
tion and  decide  whether  pubUc  convenience  and  necessity 
warranted  the  construction  of  a  road  on  the  line  identified 
in  the  articles  of  incorporation  and  with  the  instructions 
that  in  the  determination  of  that  question  the  conmiission 
should  consider  any  route  which  did  not  vary  the  location 
of  the  road  as  identified  in  such  articles  of  incorporation. 
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In  accordance  with  this  decision  and  direction  the 
commission  again  took  up  the  consideration  of  the 
application  upon  the  evidence  already  taken  and  more 
testimony  which  was  added  thereto.  As  a  result  of  this 
second  and  further  consideration  an  order  was  made  which 
in  the  present  certiorari  proceedings  is  attacked  and 
presented  to  us  for  review.  By  this  order  the  com- 
mission purporting  to  act  first  imder  section  9  of  the 
Railroad  Law  (Cons.  Laws,  ch.  49),  granted  a  certificate 
of  public  convenience  and  necessity  and  then  pur- 
porting to  act  under  section  53  of  the  Public  Serv- 
ice Commissions  Law  (Cons.  Laws,  ch.  48),  ordered 
"  That  permission  and  approval  be  and  is  hereby  given 
pursuant  to  Section  53  of  the  Public  Service  Commissions 
Law  for  the  construction  of  said  railroad  upon  said  route 
known  as  A-B-C,  and  the  giving  of  such  permission  and 
approval  is  Umited  thereto,  subject  however  to  the 
right  of  the  appUcant  to  apply  for  a  modification  or 
change  of  such  route  for  any  reason  which  shall  create 
a  necessity  therefor." 

It  may  be  briefly  stated  for  the  purpose  of  making  plain 
these  last  provisions  that  maps  had  been  filed  by  the 
petitioner  and  others  of  routes  designated  as  A,  B  and  C, 
and  that  the  route  adopted  by  the  commission  as  the 
imperative  condition  of  its  consent  was  not  only  a  com- 
bination of  these  routes  but  that  such  combined  route 
fixed  one  of  the  termini  of  the  proposed  railroad  two 
thousand  feet  distant  from  the  terminus  fixed  in  the 
gxticles  of  incorporation,  and  that  this  change  neces- 
sitated the  intersection  of  an  important  branch  of  one  of 
the  opposing  railroad  corporations  by  the  route  of 
petitioner's  road. 

Some  of  the  objections  now  urged  to  the  determination 
of  the  public  service  commission  may  be  dismissed  with 
brief  mention.  In  our  opinion  the  claims  made  upon 
the  hearing  before  the  commission  that  public  interests 
would  not  be  served  by  the  construction  of  the  proposed 
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road,  that  the  project  was  a  promotion  scheme  and  not  a 
meritorious  enterprise  and  that  capital  could  not  be 
legitimately  obtained  for  construction  of  the  road  so 
far  as  material  presented  considerations  of  fact  which 
became  involved  in  the  ultimate  inquiry  whether  a 
certificate  should  issue,  and  that  upon  all  of  the  evidence 
the  determination  of  the  commission  would  have  been 
controlUng  upon  us  if  unaffected  by  errors  of  law  cognizable 
by  us.  There  are,  however,  two  important  inquiries 
which  seem  to  be  presented  by  the  determination  and  order 
of  the  public  service  commission. 

The  first  of  these  is  the  one  whether  the  petitioner 
seeking  a  certificate  of  convenience  and  necessity  \mder 
section  9  of  the  Railroad  Law  was  required  with  its 
application  to  file  a  map  indicating  with  precision  and  in 
detail  the  proposed  location  of  its  road  and  whether  the 
commission  in  passing  upon  the  application  was  limited 
to  a  consideration  of  the  particular  Une  defined  by  such 
map  or  even  by  other  ones  filed  in  the  course  of  the 
proceedings.  We  agree  with  the  view  of  the  Appellate 
Division  set  forth  in  the  very  comprehensive  and  accurate 
opinion  of  Mr.  Justice  Lambert  on  the  first  appeal  that 
there  is  nothing  in  the  provisions  of  the  Railroad  Law 
which  sustains  an  affirmative  answer  to  either  of  these 
connected  questions. 

We  look  in  vain  for  any  provision  which  reasonably 
requires  the  applicant  to  file  such  a  map  as  a  condition  or 
necessary  accompaniment  of  its  application.  Undoubt- 
edly as  a  matter  of  convenience,  information  and  evidence, 
the  commission  may,  as  it  does,  by  its  rules  require  such  a 
map  to  be  filed  and  the  petitioner  or  its  opponents  might 
voluntarily  file  maps,  but  we  find  no  statutory  com- 
pulsion of  this.  The  references  in  various  provisions  of 
the  statute  to  maps  used  upon  such  a  proceeding  or  to 
be  presented  to  the  commission  do  not  sustain  any  other 
view  than  the  one  thus  expressed.  For  instance  the 
pro\ision  in  section  9  requiring  the  certification  by  the 
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commission  of  maps  in  case  it  denies  an  application 
contemplates  that  maps  undoubtedly  would  be  filed  and 
used  upon  the  hearing  and,  therefore,  provides  for 
presentation  of  these  to  the  Appellate  Division  with  other 
evidence  when  it  reviews  the  decision  which  has  been 
made.  The  provision  in  section  89  requiring  maps  to  be 
presented  to  the  commission  showing  intersections  of 
highways  and  streets  by  the  proposed  road  clearly  was 
not  intended  to  facilitate  or  control  the  precise  location 
of  the  route. 

Not  only  are  there  no  provisions  in  the  Railroad  Law 
limiting  the  commission  in  its  consideration  of  the 
inquiry  whether  a  certificate  shall  be  granted,  to  a  par- 
ticular Une  designated  on  a  map,  but  on  the  contrary  we 
think  the  history  and  language  of  the  provisions  of  the 
Railroad  Law  governing  this  subject  strongly  negative 
any  such  theory.  Prior  to  1892  sections  2  and  6  of  the 
Railroad  Law  contained  substantially  the  same  pro- 
visions now  found  in  sections  5  and  16  of  that  law  requiring 
a  railroad  corporation  to  give  in  its  certificate  of  incor- 
poration a  general  description  of  its  proposed  route 
and  later  to  file  a  map  showing  exactly  the  proposed  Une 
of  its  road,  and  to  give  notice  thereof  in  order  that 
objections  by  property  owners  to  such  proposed  route 
might  be  considered  and  the  location  thereof  finally  and 
definitely  fixed.  There  was  no  provision  gi\ing  the 
railroad  commission  any  duty  or  power  in  respect  of  such 
exact  location. 

In  1902  without  in  any  manner  repealing  these  pro- 
visions providing  for  the  location  of  the  route  of  the 
proposed  railroad  without  the  help  of  the  railroad  com- 
missioners a  new  section  was  added  requiring  the  cor- 
poration to  secure  from  the  railroad  commissioners  a 
certificate  of  public  convenience  and  necessity  before 
construction.  It  is  well  understood  that  the  fundamental 
purpose  of  this  enactment  was  not  to  require  said  com- 
missioners to  pass  upon  and  adopt  or  reject  the  precise 
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location  of  the  road  as  defined  by  some  map  but  rather 
to  determine  whether  pubUc  considerations  warranted 
the  construction  of  a  road  along  the  route  which  was 
generally  fixed  by  specification  of  termini,  length  and 
counties  to  be  traversed  in  the  certificate  of  incorporation. 
The  object  was  to  permit  the  railroad  conunissioners  to 
prevent  wasteful  competition  and  pubUc  disaster  by  the 
construction  of  roads  through  locaUties  which  already 
were  adequately  served  rather  than  to  require  them  to 
determine  the  precise  Une  along  which  roads  should 
run. 

Even  further  than  this  it  appears  that  if  the  com- 
mission should  spend  its  time  in  considering  and  requiring 
the  location  of  the  proposed  road  on  a  specifically  definite 
fine  such  location  even  when  fixed  by  it  would  not  control 
the  result  of  proceedings  instituted  under  section  16  for 
the  location  of  the  road  and  would  not  prevent  the 
exercise  by  the  board  of  directors  of  the  corporation  of 
that  power  to  change  the  route  which  is  conferred  by 
section  24. 

Therefore,  we  hold  that  in  passing  upon  petitioner's 
application  for  a  certificate  of  pubUc  convenience  and 
necessity  under  the  provisions  of  the  Railroad  Law  the 
conmiission  was  required  to  test  such  application  by  con- 
siderations which  were  appHcable  to  the  route  as  generally 
defined  in  the  articles  of  incorporation  and  not  to  answer 
it  on  the  theory  that  some  exact  Une  within  that  route 
specified  by  it  or  delineated  on  some  map  would  be  con- 
trolling. This  is  what  was  done  by  the  conamission  on 
this  branch  of  petitioner's  application  and  we  then  come 
to  the  second  important  inquiry  whether  having  done 
this  the  commission  had  the  power  under  section  53 
of  the  PubUc  Service  Commissions  Law  to  modify  and 
Umit  its  prior  action  by  placing  its  permission  and  approval 
for  and  of  the  construction  of  the  road  in  that  section 
provided  for  upon  the  condition  that  a  specific  line  be 
foUowed. 
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This  involves  a  consideration  of  the  purpose  and 
meaning  of  said  section  which  has  been  a  source  of 
judicial  perplexity  on  more  than  one  occasion.  This 
court  has  never  yet  attempted  completely  to  fathom  the 
legislative  mind  and  decide  what  its  complete  pmpose  was 
in  enacting  the  section  or  to  determine  the  full  extent  to 
which  its  provisions  invested  with  powers  and  duties  the 
public  service  conmiission  in  its  regulation  and  control 
of  the  organization,  construction  and  operation  of  steam 
railroads.  Our  views  of  the  section  so  far  as  they  have 
gone  have  been  expressed  in  decisions  determining  what 
it  did  not  mean  and  in  holding  what  it  did  not  authorize. 
(Village  of  Fort  Edward  v.  Hudson  Valley  Rway.  Co., 
192  N.  Y.  139;  People  ex  rel.  N.  7.,  N.  H.  &  H.  R. 
R.  Co.  V.  WiUcox,  200  N.  Y.  423;  People  ex  rel.  Third 
Ave.  Rway.  Co.  v.  Public  Service  Commission,  203  N.  Y. 
299.)  Pertinent  considerations  of  the  present  case  will 
chiefly  lead  us  along  the  same  line. 

We  might  easily  Umit  our  consideration  by  holding 
that  in  giving  permission  and  approval  under  section  53 
for  the  construction  of  applicant's  road  conditioned  upon 
the  adoption  of  a  certain  hne,  the  present  order  is 
unauthorized  for  a  special  reason.  The  route  prescribed 
by  the  commission  involved  moving  one  of  the  termini 
of  the  proposed  road  from  the  point  fixed  in  the  articles 
of  incorporation  to  another  point  distant  therefrom  over 
two  thousand  feet,  this  change  involving  the  intersection 
by  the  proposed  road  of  an  additional  line  of  existing 
road.  We  think  that  this  alteration  of  the  location  of  a 
terminus  of  itself  rendered  the  action  of  the  commission 
in  the  respect  now  \mder  discussion  entirely  invalid. 
It  was  thought  by  the  Appellate  Division  that  this 
change  was  so  unsubstantial  and  immaterial  that  it  might 
be  disregarded,  but  we  disagree  with  this  view.  Possibly 
it  might  be  held  that  in  the  location  of  the  route  of  a 
railroad  two  or  three  hundred  miles  long  the  shifting  of  a 
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proposed  terminus  by  a  few  hundred  feet  would  not  be  of 
consequence  when  tested  by  the  magnitude  of  the  entire 
undertaking,  but  here  the  proposition  was  to  change 
the  location  of  one  terminus  of  a  road  only  four  miles 
long  and  running  through  a  thickly  congested  territory 
by  nearly  half  a  mile  and  thereby  necessitating  an  extra 
intersection  of  railroads.  We  do  not  beUeve  that  either 
as  matter  of  law  or  of  fact  such  alteration  can  be  dis- 
regarded as  immaterial. 

But  inasmuch  as  this  error  might  be  corrected  upon 
another  hearing  it  seems  best  to  consider  in  a  broader 
way  the  meaning  and  effect  of  section  53  as  applied  to  the 
present  proceeding. 

The  section  quite  distinctly  divides  into  two  classes 
the  acts  of  a  railroad  corporation  which  require  for 
performance  prior  permission  and  approval  of  and  by 
the  pubhc  service  commission.  In  one  class  is  the  process 
of  construction  and  in  another  class  is  '*  any  franchise  or 
right  under  any  provision  of  the  Railroad  Law  or  of  any 
other  law."  No  one  of  these  acts  or  rights  can  be  per- 
formed or  exercised  until  the  permission  and  approval  of 
the  commission  has  been  secured. 

There  is  no  particular  difficulty  in  appreciating  the 
propriety  of  the  section  in  respect  of  the  latter  class 
of  acts  and  of  the  requirement  for  such  permission  and 
approval.  In  fact  in  many  of  the  provisions  both  of  the 
Railroad  Law  and  of  the  Public  Service  Commissions  Law 
conferring  various  rights,  franchises  and  privileges  upon  a 
railroad  corporation  it  is  specifically  provided  that  the 
exercise  thereof  shall  be  subject  to  the  permission  and 
consent  of  the  pubUc  service  commission.  It  is  easy 
to  understand  that  in  the  way  of  reasonable  prudence 
the  legislature  may  have  deemed  it  wise  to  enact  a 
general  provision  such  as  is  now  found  in  section  53  to 
cover  some  case  where  a  privilege  had  been  granted 
without  specific  requirement  for  such  prior  consent. 

The  purposes  of  the  section  in  requiring  approval  and 
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permission  of  the  commission  before  a  railroad  cor- 
poration can  imdertake  construction  of  its  road  are  more 
obscure  where  application  under  section  9  of  the  Rail- 
road Law  and  section  53  of  the  Public  Service  Commis- 
sions Law  are  made  at  the  same  time.  We  know  that  on 
the  application  under  the  provisions  of  the  Railroad  Law 
for  a  certificate  of  public  convenience  and  necessity  the 
commission  is  permitted  and  it  is  the  practice,  especially 
if  opposition  to  the  appUcation  arises,  thoroughly  to  weigh 
all  of  those  considerations  which  properly  enter  into  the 
determination  of  the  ultimate  question  whether  the  pubUc 
interests  will  be  served  by  the  construction  of  a  road  along 
the  general  route  indicated  in  the  certificate  of  incor- 
poration. It  would  seem  as  though  the  action  of  the 
commission  if  it  grants  a  certificate  would  be  sufiicient 
evidence  of  its  permission  and  approval  for  and  of  the 
construction  of-  the  road  and  of  course  this  was  the  view 
prior  to  the  enactment  of  the  Public  Service  Commissions 
Law  in  1910. 

However,  we  have  section  53  which  does  require  per- 
missive and  approving  action  by  the  commission  in 
addition  to  the  certificate  of  public  convenience  and 
necessity  and  it  is  our  duty  to  give  a  reasonable  interpre- 
tation to  it. 

The  provisions  of  the  Railroad  Law  requiring  a  certifi- 
cate of  public  convenience  and  necessity  relating  only 
to  the  general  route  specified  in  the  certificate  of  organiza- 
tion and  the  further  provisions  of  such  statute  providing 
for  the  exact  location  of  the  road  have  not  been  repealed 
expressly  nor  in  om*  opinion  by  implication.  We,  there- 
fore, have  the  case  of  two  statutes  relating  to  the  same 
subject-matter  with  the  requirement  that  they  be  so 
construed  if  possible  as  to  operate  harmoniously  and 
reasonably.  As  has  been  said  it  is  not  necessary  to 
attempt  to  forecast  the  full  scope  of  section  53,  but  we 
shall  content  ourselves  with  stating  what  in  om*  judgment 
cannot  be  done  under  it  in  this  case. 


i 
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No  question  is  here  raised  but  that  it  is  permissible 
for  the  commission  as  it  did  in  this  proceeding  to  pass  on 
the  application  for  permission  and  approval  \mder  section 
53  at  the  same  time  that  it  considers  the  appUcation  for  a 
certificate  of  convenience  and  necessity  under  the  Rail- 
road Law,  and  for  the  purposes  of  this  appeal  we  are 
adopting  that  view.  It  would  be  an  unreasonable  and 
absurd  interpretation  of  section  53  if  we  should  hold  that 
a  pubUc  service  commission  which  after  an  arduous 
contest  and  a  long  hearing  had  decided  that  a  certificate 
of  public  convenience  and  necessity  ought  to  be  granted, 
might  then  without  any  intervening  considerations  decide 
under  section  53  that  it  nevertheless  would  not  grant 
the  permission  and  approval  necessary  to  make  its 
certificate  operative  for  the  construction  of  the  road. 
We  think  that  it  would  be  an  interpretation,  unjustifiable 
only  in  lesser  degree,  if  we  should  hold  that  the  com- 
mission after  granting  such  certificate  of  convenience  and 
necessity  under  which  the  location  of  the  road  was 
limited  only  by  the  description  in  the  certificate  of 
organization,  might  then  without  new  circumstances 
modify  or  nullify  its  certificate  by  conditioning  its  per- 
mission and  approval  under  section  53  on  the  Umitation 
that  the  road  should  be  built  on  an  exactly  specified 
Une.  To  such  a  condition  there  are  two-fold  objections. 
In  the  first  place  it  would  enable  the  commission  indirectly 
to  prescribe  the  exact  line  of  the  road  when  it  had  no  direct 
power  to  do  this,  and  in  the  second  place  its  condition 
would  be  futile  because  the  location  of  the  road  would 
still  be  subject  to  fixation  under  the  provisions  of  the 
Railroad  Law  to  which  reference  has  been  made  notwith- 
standing the  condition  and  action  of  the  conmiission. 

Therefore,  we  hold  that  the  commission  had  no  power 
to  make  an  order  predicating  its  permission  and  approval 
under  section  53  upon  the  conditiori  that  the  petitioner 
should  adopt  the  exact  line  of  construction  therein 
specified. 


^•M^ 
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In  principle  we  think  that  the  question  presented  in  this 
ease  is  not  unlike  the  one  which  was  considered  in  the 
case  of  People  ex  rel.  South  Shore  Traction  Company  v. 
WiUcox  (196  N.  Y.  212,  217). 

In  that  case  upon  the  application  of  the  relator  it  was 
determined  by  the  public  service  commission  that  the 
construction  of  a  Une  of  street  railway  was  both  necessary 
and  convenient  for  the  pubhc  service.  Nevertheless  the 
commission  refused  to  grant  permission  and  approval 
imder  section  53  because  it  was  thought  that  if  granted 
the  applicant  company  would  be  put  in  a  position  of 
control  for  street  railway  purposes  of  a  certam  thorough- 
fare under  conditions  which  would  be  disadvantageous 
to  the  public.  We  held  that  these  considerations  did  not 
authorize  the  pubUc  service  commission  to  withhold  its 
permission  and  approval,  saying:  "  Assuming,  without 
deciding,  that  the  powers  of  the  public  service  com- 
mission imder  section  53  of  the  Pubhc  Service  Com- 
missions Law  are  broader  than  were  the  powers  of  the 
board  of  railroad  conamissioners  in  respect  to  certificates 
of  public  convenience  and  necessity,  we  think  that  there 
is  no  tenable  construction  of  the  existing  statute  which 
authorizes  the  public  service  commission  to  do  what  it 
has  attempted  to  do  in  this  case.  The  mere  possibility  of 
future  contingencies  which  might  arise  in  a  period  of  fifty 
years  could  not  properly  be  considered  as  reasons  for 
dechning  to  sanction  the  construction  of  a  railroad 
line ''  which  was  demanded  by  considerations  of  pubhc 
convenience  and  necessity. 

So  in  this  case  the  public  service  commission  having 
made  what  on  its  face  was  a  determination  that  pubhc 
convenience  and  necessity  required  a  construction  of 
petitioner's  railroad  somewhere  within  the  Unes  of  the 
general  route  specified  in  its  certificate  of  incorporation 
as  such  location  might  be  thereafter  specifically  fixed  under 
proper  proceeding,  it  could  not  in  our  judgment  turn 
aroimd  and  Umit  its  action  to  a  consent  predicated  on  the 
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use  of  a  certain  specified  line  when  the  location  of  such 
line  was  something  over  which  it  had  no  power. 

There  remains  to  consider  one  further  question. 
That  question  is  the  one  whether  the  provisions  of  the 
order  made  by  the  pubUc  service  commission  which  we 
have  held  to  have  been  unauthorized  and  illegal  may  be 
detached  from  the  remaining  provisions  and  thus  dis- 
regarded and  the  order  allowed  to  stand  so  far  as  it  grants 
a  certificate  of  public  convenience  and  necessity. 

We  should  be  glad  if  this  could  be  done,  for  what- 
ever the  final  disposition  upon  the  merits  may  be  there  is 
no  doubt  that  the  labors  and  expense  of  the  petitioner  in 
attempting  to  procure  permission  to  construct  its  road 
have  been  greatly  increased  through  the  misinterpretation 
by  the  pubUc  service  commission  of  the  statutes  which 
cover  the  proceeding.  We  do  not,  however,  think  it  is 
possible  to  relieve  the  petitioner  by  a  process  of  seffaration 
of  the  different  provisions  of  the  order  which  has  been 
made  and  thus,  by  elimination  of  the  illegal  provisions, 
aflfirm  the  balance  of  the  order.  A  court  is  not  justified 
in  eliminating  and  disregarding  illegal  provisions  of  an 
order  unless  it  is  apparent  that  the  provisions  which  are 
legal  in  form  are  not  connected  with  and  affected  by 
those  which  are  illegal.  We  do  not  think  that  we  can 
fairly  say  that  that  is  the  present  case,  but  must  say  that 
the  reverse  is  true.  The  history  of  this  proceeding  as 
we  have  detailed  it  indicates  that  the  commission  was 
largely  possessed  of  the  idea  that  it  had  the  duty  and 
power  to  fix  the  specific,  exact  line  of  petitioner's  road 
if  it  granted  a  certificate  of  convenience  and  necessity. 
While  the  decision  of  the  Appellate  Division  on  the  first 
appeal  made  it  clear  that  it  did  not  have  this  power 
under  the  provisions  of  the  Railroad  Law  it  still  clung 
to  the  idea  apparently  that  it  could  do  this  as  a  con- 
dition of  granting  a  permission  and  approval  under  section 
53.  Therefore,  it  seems  plain  to  us  that  the  commission 
granted  the  general  certificate  of  convenience  and  neces- 
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sity  by  one  part  of  its  order  under  the  provisions  of 
the  Raikoad  Law,  but  did  this  with  the  view  and  belief 
that  it  could  then  incorporate  provisions  under  section 
53  of  the  Public  Service  Commissions  Law  whereby  it 
would  fix  the  exact  line  of  petitioner's  road  and  thereby 
accomplish  what  it  deemed  to  be  wise  and  necessary. 
Thus  it  seems  plain  that  the  two  provisions  of  the  order 
are  connected  and  must  be  considered  together  and  that 
in  making  this  decision  in  favor  of  a  certificate  of  public 
convenience  and  necessity  we  must  assume  that  the 
commission  was  influenced  by  what  it  purposed  to  do  in 
the  succeeding  provision  limiting  the  route  of  petitioner. 
If  this  view  is  correct  no  part  of  the  order  can  be  allowed 
to  stand.  It  is  the  right  of  the  opponents  of  the  road  to 
have  the  pubhc  service  commission  say  without  limitation 
and  the  unposition  of  what  it  deems  to  be  safeguards  in 
respect  of  the  exact  line  of  route,  whether  public  con- 
venience and  necessity  require  the  construction  of  the 
road  through  the  locality  and  along  the  route  which  is 
generally  defined  by  the  articles  of  incorporation  and 
subject  to  the  location  of  the  specific  Une  by  proceedings 
in  another  form.  That  question  we  do  not  think  has  been 
fairly  passed  upon  and,  therefore,  it  becomes  necessary 
to  remit  the  proceedings  to  the  public  service  commission 
to  consider  it. 

The  order  of  the  Appellate  Division  should  be  reversed, 
the  writ  sustained,  the  determination  of  the  public 
service  commission  annulled  and  the  proceedings  remitted 
to  that  commission  to  pass  upon  petitioner's  application 
in  accordance  with  the  rules  herein  stated,  without 
costs. 

Chase,  Collin  and  Pound,  JJ.,  concur;  Crane,  J., 
dissents;  McLaughlin,  J.,  not  sitting;  Hogan,  J.,  absent. 

Ordered  accordingly. 
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In  the  Matter  of  the  Accounting  of  James  S.  Meng, 
as  Executor  of  Henry  Bischoff,  Deceased,  Respondent 
and  Appellant. 

Elizabeth  Bischoff,  Appellant  and  Respondent; 
Morgan  J.  O'Brien,  Jr.,  as  Special  Guardian, 
Respondent. 

Attorney  and  client  —  contingent  fee  —  contract  between 
attorney  and  cUent  vaUd  in  absence  of  fraud  —  such  contract, 
however,  between  attorney  and  executor  for  prosecuting  action 
for  death  subject  to  review  by  court  —  distribution  of  recovery 
in  action  under  the  statute  —  meaning  of  term  "  children" 
in  section  1908  of  Code  of  Civil  Procedure. 

1.  A  oontingent  fee  contract  made  between  client  and  attorney  on 
retaining  the  latter  is,  in  the  absence  of  legal  fraud,  valid.  But  when 
the  contract  is  between  the  executor  or  administrator  under  section 
1902  of  the  Code  of  Civil  Procedure  and  an  attorney,  for  the  purpose 
of  prosecuting  or  maintaining  an  action  under  the  section,  the  law 
imposes  the  additional  condition  that  as  to  the  damages  received, 
or  as  to  the  beneficiaries,  the  contract  is  subject  to  the  i>ower  of  the 

-ooiu't  to  determine  the  reasonable  or  suitable  compensation  or  expendi- 
tiire  to  the  attorney  which  may  be  deducted  from  the  recovery.  The 
contract,  as  a  matter  of  law,  through  implication,  includes  that  rule 
of  law. 

2.  The  word  "  children  *'  is  always  considered  to  have  been  used 
in  its  primary  sense,  and  to  exclude  grandchildren,  unless  there  be 
something  in  the  docimient  in  which  it  occurs,  whether  statute,  will 
or  contract,  which  requires  a  different  construction. 

3.  Section  1903  of  the  Code  of  Civil  Procedure  has  since  the  amend- 
ment of  1911  contained  the  provisions:  **  The  damages  recovered  in 
an  action,  brought  as  prescribed  in  the  last  section,  ♦  ♦  ♦  are 
exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and 
next  of  kin;  and,  when  they  are  collected,  they  must  be  distributed 
by  the  plaintiff,  ♦  ♦  ♦  as  if  they  were  unbequeathed  assets,  left 
in  his  hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration; subject,  however,  to  the  following  provisions,  to  wit:  1.  In 
case  the  decedent  shall  have  left  him  siu^iving  a  wife  or  husband, 
but  no  children,  the  damages  recovered  shall  be  for  the  sole  benefit 
of  such  wife  or  husband."  Hdd,  that  the  word  "  children  **  as  used 
in  the  section  does  not  include  gfrandohildren  and  that  where  a  decedent 
left  a  widow  and  grandchildren  and  no  children,  the  damages  recovered 
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in  suoh  an  action  go  to  the  widow  and  that  the  amendment  of  1911 
does  not  contravene  the  provisions  of  section  18,  article  1  of  the 
Constitution  which  interdicts  the  abrogation  of  the  right  of  action 
then  existing  to  prosecute  with  effect  an  action  to  recover  damages 
for  injuries  resulting  in  death. 

Matter  of  Meng,  188  App.  Div.  69,  reversed. 

(Argued  October  7,  1919;  decided  November  25,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
Jime  20,  1919,  which  affirmed  a  decree  of  the  New  York 
Coimty  Surrogate's  Court  settling  the  accoimts  of  the 
executor  of  Henry  Bischoff,  deceased,  of  a  fund  recovered 
as  damages  for  neghgence  causing  the  death  of  the 
testator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Francis  M.  Scott  for  Efizabeth  Bischoff,  appellant  and 
respondent.  The  appellant,  Elizabeth  Bischoff,  widow  of 
the  decedent,  is  entitled  to  receive  the  whole  amoimt 
recovered,  less  the  deduction  authorized  by  statute. 
(Matter  of  BrennaUj  160  App.  Div.  401;  Matter  of  Truslow, 
140  N.  Y.  600;  Low  v.  Harmony,  72  N.  Y.  408;  Palmer  v. 
Horn,  84  N.  Y.  520;  Patchm  v.  Patchen,  121  N.  Y.  432; 
Train  v.  Davis,  49  Misc.  Rep.  162;  Prowitt  v.  Rodman^ 
37  N.  Y.  42;  Matter  of  Paton,  111  N.  Y.  480;  J'fender  v. 
Depew,  136  App.  Div.  631;  Beebe  v.  Estabrook,  79  N.  Y. 
246;  Matter  of  Pulis,  220  N.  Y.  196.)  The  counsel  fee 
allowed  to  the  executor's  attorneys  by  the  surrogate  and 
approved  by  the  Appellate  Division  was  ample  and 
should  not  be  increased.  (Code  Civ.  Pro.  §  1903;  Lee  v. 
Van  Voorhis,  78  Hun,  575;  145  N.  Y.  603;  Murray  v. 
Waring  H.  Mfg.  Co.,  142  App.  Div.  514;  Matter  of  Friedr 
man,  136  App.  Div.  750.) 

Samuel  Seabury,  Albert  Massey  and  Charles  Trosk  for 
James  S.  Meng,  as  executor,  respondent  and  appellant. 
If  the  word  "  children  ''  in  the  1911  amendment  to  section 
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1903  of  the  Code  was  correctly  construed  by  the  Appellate 
Division  as  excluding  grandchildren,  then  that  court 
correctly  held  the  amendment  to  be  unconstitutional 
and  void  because  violative  of  section  18  of  article  1  of  the 
State  Constitution.  (Hamilton  v.  Erie  R.  R.  Co.,  219 
N.  Y.  343;  Cohen  v.  L.  /.  R.  R.  Co.,  154  App.  Div.  603; 
Drake  v.  GilmoTe,  52  N.  Y.  389;  Mailer  of  Connor,  222 
N.  Y.  653;  Qainn  v.  Moore,  15  N.  Y.  432;  OUfieUd  v. 
N.  Y.  &  H.  R.  R.  Co.,  14  N.  Y.  316;  Tilley  v.  H.  R.  R. 
Co.,  24  N.  Y.  474;  Murphy  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  88  N.  Y.  445;  Hegerich  v.  Keddie,  99  N.  Y.  267; 
Stuber  v.  McEntee,  142  N.  Y.  200;  Tipp  v.  Otis  Brothers  & 
Co.,  161  N.  Y.  562.)  There  being  no  evidence  to  support 
any  finding,  whether  of  fact  or  law,  that  the  contingent  fee 
contract  was  unreasonable  or  unfair;  but,  on  the  contrary, 
the  only  evidence  on  the  issue  affirmatively  establishing, 
as  it  does,  that  the  contract  was  both  fair  and  reasonable 
under  the  circumstances,  the  order  appealed  from,  in  so 
far  as  it  affirms  the  decree  of  the  surrogate,  should  be 
reversed  and  the  decree  modified  so  as  to  embody  the 
allowance  to  the  executor  of  the  credit  claimed  in  his 
account  for  the  payment  made  by  him  to  his  attorneys 
imder  the  said  contingent  fee  contract.  (Lee  v.  Van 
Voorhis,  78  Hun,  575;  145  N.  Y.  603;  Matter  of  Atterhury, 
222  N.  Y.  355;  Murray  v.  Waring  Hat  Mfg.  Co.,  142 
App.  Div.  514;  Matter  of  Weber,  102  Misc.  Rep.  635; 
Matter  of  Summerville,  145  App.  Div.  931;  Matter  of 
Reich,  170  App.  Div.  912;  United  States  v.  Telephone  Co., 
167  U.  S.  224;  Matter  of  Watson,  101  App.  Div.  550; 
U.  S.  V.  Union  Pacific  R.  R.  Co.,  91  U.  S.  72;  Hyde  v. 
Equitable  L.  Assur.  Socy.,  61  Misc.  Rep.  518,  526.) 
Assuming,  but  not  conceding,  that  it  was  not  error  to 
receive  proof  of  the  reasonable  value  of  the  services 
rendered,  and  that  the  evidence  may  be  considered 
such  as  would  support  a  finding  that  the  sum  paid 
the  attorneys  was  more  than  their  reasonable  value, 
such  a  finding  would  not  furnish  ground  for  surcharg- 
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ing  the  account,  because  before  it  can  be  surcharged 
it  must  appear  that  the  amount  paid  is  so  out  of  all 
proportion  to  the  true  value  of  the  services  rendered  that 
no  reasonable  man  could  help  but  conclude  that  it  was 
grossly  excessive  and  greatly  beyond  what  an  ordinary 
diligent  and  prudent  trustee,  acting  in  good  faith,  would 
have  paid  under  similar  circumstances.  Not  only  is  there 
no  such  finding,  but  there  is  no  evidence  upon  which  such 
a  finding  could  have  been  based.  {Matter  of  Snedeker, 
95  App.  Div.  149;  Matter  of  Watson,  101  App.  Div.  550; 
Purdy  V.  Lynch,  145  N.  Y.  462.)  The  decision  of  the 
Appellate  Division  in  this  case  is  unsound  in  principle 
and  is  in  utter  disregard  of  the  law.  (Lee  v.  Van  Voorhis, 
78  Hun,  575;  145  N.  Y.  603;  Matter  of  Atterbury,  222 
N.  Y.  355;  Matter  of  Weber,  102  Misc.  Rep.  635;  Reed  v. 
McCord,  160  N.  Y.  330.) 

Morgan  J.  O^Brien,  Jr.,  special  guardian.  If  section 
1903  of  the  Code  of  Civil  Procedure  as  amended  in  1911 
is  to  be  construed  as  excluding  grandchildren,  then  that 
section  is  unconstitutional  because  it  violates  section  18, 
article  1  of  the  Constitution  of  this  State.  {Q^Reilly  v. 
UUih,  etc.,  Stage  Co.,  87  Hun,  406;  SherriU  v.  O'Brien,  188 
N.  Y.  185;  People  v.  Mosher,  163  N.  Y.  32;  Matter  of 
TuthUl,  163  N.  Y.  133;  Matter  of  Bums,  155  N.  Y.  23; 
People  V.  O'Brien,  111  N.  Y.  1;  Haverstraw  v.  Eckerson, 
124  App.  Div.  18;  192  N.  Y.  51;  Gautier  v.  Ditman, 
204  N.  Y.  20;  Rosin  v.  Lidgerwood  Mfg.  Co.,  89  App.  Div. 
245;  Ives  v.  S.  B.  Ry.  Co.,  201  N.  Y.  271;  Quin  v.  Moore, 
15  N.  Y.  432.)  Irrespective  of  the  question  of  con- 
stitutionality of  the  act  under  consideration,  the  grand- 
children of  the  deceased  are  entitled  to  share  in  the 
distribution  of  the  fund.  (Prowitt  v.  Rodman,  37  N.  Y. 
42;  Matter  of  Paton,  111  N.  Y.  486;  Pfender  v.  Depew, 
136  N.  Y.  639;  Beebe  v.  Eastabrook,  79  N.  Y.  246;  Earl 
of  Tyrone  v.  Marquis  of  Waterford,  1  De  Gex,  F.  &  J. 
637.)     The  contingent  fee  contract  entered  into  between 
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the  executor  and  his  attorney  for  thirty-three  and  one- 
third  per  cent  of  the  recovery  was  unreasonable  and 
unjust  and  is  not  binding  upon  the  infant  grandchildren, 
and  the  surrogate  was,  therefore,  correct  in  holding  that 
the  executor  should  be  surcharged  $11,211.45,  together 
with  interest,  being  the  difference  between  the  amount 
paid  by  the  executor  to  his  attorney  and  the  amount  of 
the  reasonable  value  of  the  attorney's  services  fixed  by 
the  surrogate.  {Cole  v.  Superior  Court,  49  Am.  Rep.  78; 
Lee  V.  Van  VoorhiSy  145  N.  Y.  603;  Murray  v.  W.  H.  Mfg. 
Co.,  142  App.  Div.  514;  Matter  of  Friedman,  136  App. 
Div.  750.) 

Earl  D.  Deremer  for  Annie  L.  Meng,  respondent. 

CoLUN,  J.  This  proceeding  was  an  .accounting  m  the 
Surrogate's  Court  of  New  York  county  by  James  S.  Meng, 
as  executor  of  the  last  will  and  testament  of  Henry 
Bischoflf,  deceased.  It  was  instituted  December  22, 
1915,  by  the  filing  of  the  petition  and  account  of  the 
executor,  under  section  2720  of  the  Code  of  Civil  Pro- 
cedure. The  estate  involved  was  the  simi  of  $82,036.70, 
the  avails  of  a  judgment  recovered,  under  sections 
1902-1905  of  the  Code  of  Civil  Procedure,  as  damages 
for  negligence  causing  the  death  of  the  testator.  The 
avails  were  paid  to  the  executor  December  2,  1915.  The 
decree  of  the  surrogate  siu'charged  the  account  in  the 
sum  of  $11,211.45,  and  directed  a  distribution  of  the 
distributable  amount  between  the  testator's  widow  and 
his  two  infant  grandchildren.  The  executor  appealed 
from  the  part  of  the  decree  siu'charging  the  account. 
The  widow  appealed  from  the  part  directing  that  the 
distribution  should  be  shared  with  the  grandchildren. 
The  Appellate  Division  affirmed  the  decree. 

The  decree  surcharging  the  account  was  based  upon 
the  facts:  The  executor,  in  retaining  a  firm  of  attorneys 
to  prosecute  the  action,  contracted  that  the  compensation 
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for  their  services  in  the  action  should  be  contingent  upon 
and  be  one-third  of  the  recovery.  He  paid  them  from 
the  avails  of  the  judgment,  pursuant  to  the  contract,  the 
sum  of  $27,345.56,  with  which  payment  he  credited  him- 
self in  his  account.  The  fair  and  reasonable  value  of  their 
services,  as  found  by  the  surrogate,  was  $15,500;  their 
disbursements  were  the  siun  of  $634.21.  The  executor, 
therefore,  should  have  paid  them  the  sum  of  $16,134.21 
only. 

We  sustain  the  decree  in  the  surcharge  of  the  accoimt. 
The  surrogate  had  not  the  power  to  allow  the  executor 
for  any  expenditure  by  him  in  the  action  a  credit  exceed- 
ing a  just  and  reasonable  sum.  When  the  action  was 
commenced  the  statute  provided:  "  The  compensation 
of  an  attorney  or  counsellor  for  his  services  is  governed 
by  agreement,  express  or  implied,  which  is  not  restrained 
by  law,  *  *  *."  (Judiciary  Law  [Cons.  Laws,  chapter 
30],  section  474.)  When  the  accounting  proceeding  was 
instituted  section  1903  of  the  Code  of  Civil  Procedure  con- 
tained the  provision  that  the  reasonable  expenses  of  the 
action  to  recover  damages  for  a  death  wrongfully  caused 
may  be  fixed  by  4he  surrogate  upon  the  judicial  settle- 
ment of  the  account  of  the  executor  or  administrator 
maintaining  the  action,  and  may  be  deducted  from  the 
recovery.  In  this  jurisdiction,  and  others,  a  contingent 
fee  contract  made  between  cUent  and  attorney  in  retain- 
ing the  latter  is,  in  the  absence  of  legal  fraud,  valid. 
(Af after  ofFitzsimons,  174  N.  Y.  15;  Morehouse  v.  Brooklyn 
Heights  R.  R.  Co.,  123  App.  Div.  680;  affirmed,  195  N.  Y. 
537.)  When  the  contract  is  between  the  executor  or 
administrator  under  section  1902  and  an  attorney,  for 
the  purpose  of  prosecuting  or  maintaining  an  action 
under  the  section,  the  law  imposes  the  additional  condition 
that  as  to  the  damages  recovered,  or  as  to  the  beneficiaries, 
the  contract  is  subject  to  the  power  of  the  court  to  deter- 
mine the  reasonable  or  suitable  compensation  or  expendi- 
ture to  the  attorney  which  may  be  deducted  from  the 
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recovery.  The  contract,  as  a  matter  of  law,  through 
unplication,  includes  that  rule  of  law.  (Matter  of  Rets- 
feld,  227  N.  Y.  137;  Lee  v.  Van  Voarhis,  78  Hun,  575; 
affirmed,  145  N.  Y.  603,  upon  the  opinion  of  Haight,  J., 
below.)  In  the  accounting  of  the  executor,  the  surrogate 
shall  not  adjudge  the  contract,  free  from  legal  fraud, 
invalid.  Whether  the  contract  was  at  the  time  it  was 
made  fair  and  reasonable  in  the  matter  of  compensation 
to  the  attorney,  depends,  in  the  accounting  to  the  bene- 
ficiaries, upon  whether  or  not  the  compensation  it  provided 
and  would  effect  is,  in  the  judgment  of  the  court,  under  all 
the  conditions,  including  the  uncertainty  on  the  part  of 
the  attorney  of  receiving  compensation,  a  suitable  and 
reasonable  expense  in  the  action.  The  authority  of  the 
executor  or  administrator,  defined  and  deUmited  by  the 
statute,  did  not  empower  him  to  expend  or  agree  to 
expend  for  the  compensation  a  greater  sum.  An  act  of 
his  transcending  the  authority  may  cause  him  personal 
loss  or  liability  —  a  proposition  not  presented  by  the 
record  and  with  which  we  do  not  deal.  His  contract, 
made  under  whatever  conditions,  is  not,  as  to  the  bene- 
ficiaries of  the  fund  or  the  court,  the  test  or  gauge  of  the 
reasonableness  of  an  expense.  It  was  the  duty  of  the 
executor  to  employ  counsel  to  prosecute  the  action. 
The  executor  was  bound  to  carry  on  the  litigation,  in  all 
respects,  with  reasonable  diUgence,  prudence  and  good 
judgment.  The  beneficiaries  were  entitled  to  the  dis- 
tribution of  the  recovery,  diminished  by  the  expenses 
warranted  by  the  statute,  including  those  for  counsel, 
in  an  amount  adjudged  by  the  surrogate  to  be  reasonable 
for  the  services  rendered.  We  have  considered  the  other 
several  claims  of  the  parties  concerning  the  allowances, 
or  disallowances,  by  the  surrogate,  reviewable  by  us,  and 
deem  discussion  of  any  of  them  unnecessary. 

The  decree  directed  the  division  of  the  distributable 
recovery  in  equal  shares  among  the  widow  and  the  two 
infant  grandchildren  of  the  testator.    The  widow  claims 
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the  entire  thereof.  A  statement  here  of  axlditional 
facts  is  necessary.  The  testator  was  injured  and  died 
March  28,  1913.  He  left  him  surviving  a  widow  and, 
as  his  only  next  of  kin,  the  two  infant  grandchildren,  the 
children  of  a  deceased  daughter.  At  the  time  of  his 
death,  and  at  all  times  subsequent  to  September  1, 
1911,  section  1903  of  the  Code  of  Civil  Procedure  con- 
tained the  provisions:  "  The  damages  recovered  in  an 
action,  brought  as  prescribed  in  the  last  section,  are 
exclusively  for  the  benefit  of  the  decedent's  husband  or 
wife,  and  next  of  kin;  and,  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were 
unbequeathed  assets,  left  in  his  hands,  after  payment  of 
all  debts,  and  expenses  of  administration;  subject,  how- 
ever, to  the  following  provisions,  to  wit:  1.  In  case 
the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be 
for  the  sole  benefit  of  such  wife  or  husband."  Those 
provisions  became  as  we  have  quoted  them  through  an 
amendment  taking  effect  September  1,  1911.  (Laws  of 
1911,  chapter  122.)  Prior  to  the  amendment  of  1911 
the  part  of  the  section  we  have  quoted  was:  "The 
damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the 
decedent's  husband  or  wife,  and  next  of  kin;  and,  when 
they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his 
hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration." The  section  as  it  was  prior  to  the  amend- 
ment of  1911,  in  connection  with  other  statutes,  which 
we  need  not  quote,  would,  without  question  or  dis- 
pute, have  entitled  the  grandchildren  here  to  share  in 
the  distribution. 

The  surrogate  decided  that  the  proper  construction 
of  the  word  "  children,"  in  the  amendment  of  1911  — 
"  in  case  the  decedent  shall  have  left  him  surviving  a 
wife,  or  a  husband,  but  no  children,  the  damages  recovered 
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shall  be  for  the  sole  benefit  of  such  wife  or  husband '' 
—  signified  children  generally  in  a  direct  Ime,  and  was  not 
limited  to  immediate  offspring,  and,  therefore,  the  two 
grandchildren  were  beneficiaries.  The  Appellate  Division 
decided  that  the  word  had  its  primary  sense  of  com- 
prehending only  the  immediate  offspring  of  the  decedent 
and,  therefore,  did  not  include  the  grandchildren,  but 
decided  additionally  that  the  amendment  of  191 1  violated, 
in  the  instant  case,  section  18  of  article  1  of  the  Con- 
stitution of  the  state,  adopted  in  1894,  as  follows:  '*  The 
right  of  action  now  existing  to  recover  damages  for 
injuries  resulting  in  death,  shall  never  be  abrogated; 
and  the  amount  recoverable  shall  not  be  subject  to  any 
statutory  limitation,"  and,  therefore,  did  not  change  the 
section  as  it  was  prior  to  the  amendment,  under  which  the 
grandchildren  were  beneficiaries. 

We  approve  of  the  decision  of  the  Appellate  Division 
that  the  word  **  children  '^  in  the  amendment  did  not 
include  the  grandchildren,  and  the  reasoning  which 
supports  it.  The  language  of  the  sections  (1902-1905) 
relating  to  the  action  is  not  in  any  aspect  or  application 
inimical  to  the  primary  and  common  meaning  of  the  term 
^'  children  "  as  inunediate  descendants,  or  indicative  that 
the  term  should  have  the  very  comprehensive  meaning 
of  descendants  generally.  The  reasoning  of  Mr.  Justice 
Shearn,  concerning  this  question,  in  the  court  below 
{Matter  of  Meng,  188  App.  Div.  69,  77),  is  sound  and 
comprehensive  and  we  do  not  repeat  or  enlarge  upon  it. 
The  estabUshed  rule  is  there  well  stated:  "The  word 
*  children '  is  always  considered  to  have  been  used  in  its 
primary  sen^e,  and  to  exclude  grandchildren,  unless  there 
be  something  in  the  document  in  which  it  occurs,  whether 
statute,  will  or  contract,  which  requires  a  different 
construction.  (Matter  of  Truslow,  140  N.  Y.  599.)  " 
While  the  judicial  decisions  of  other  jurisdictions  are  not 
of  convincing  effect,  they  support  the  decision.  (Hunt 
V.  New  Orleans  Ry.  &  Light  Co.,  140  La.  524;  Pittsburgh, 
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Cm.,  Chi.  &  St.  L.  Ry.  Co.  v.  Reed,  44  Ind.  App. 
635;  McCutcheon  v.  Receivers,  etc.,  16  Fed.  Cases,  Case 
No.  8,742a.) 

The  amendment  of  1911  does  not,  because  it  enacts  as 
we  have  stated,  infract  section  18  of  article  1  of  the 
Constitution  of  the  state,  which  became  in  force  January  1, 
1895.  It  did  not  abrogate  the  right  of  action  to  recover 
damages  for  injuries  resultmg  in  death  as  that  right 
existed  prior  to  the  adoption  of  the  constitutional  pro- 
vision. The  right  of  action  is,  of  course,  and  at  all  times 
during  its  existence  has  been,  wholly  statutory.  At 
common  law  a  civil  action  would  not  he  for  causing 
the  death  of  a  hmnan  being.  Legislative  enactments, 
within  constitutional  Umitations,  are  the  exclusive  source 
and  boundary  of  the  Uability  and  the  remedy.  They  may 
create  the  cause  of  action,  define  the  period  of  its  existence, 
and  the  party  by  whom  and  the  method  in  which  it  shall 
be  enforced,  and  prescribe  the  measure  of  damages  and 
the  beneficiaries.  This  doctrine  is  firmly  estabUshed  in 
the  law  of  this  state.  The  whole  subject  is  covered  by  the 
sections  of  the  Code.  The  concrete  question  to  be 
answered  by  us  is:  Did  the  amendment  of  section  1903, 
adopted  in  1911,  enacting  that  the  spouse  of  the  decedent 
should  alone,  in  the  absence  of  children  of  the  decedent, 
receive  the  damages,  instead  of  the  spouse  and  the  next 
of  kin,  abrogate  the  right  of  action  existing  on  December 
31,  1894,  to  recover  damages  for  injuries  resulting  in 
death.  At  that  date  sections  1902-1905  of  the  Code  of 
Civil  Procedure,  as  then  existing,  exclusively  defined  and 
continued  the  right  of  action,  and  prescribed  the  measure 
of  damages  and  the  method  of  the  distribution  and  the 
distributees  of  them. 

The  Constitution  interdicts  the  abrogation  of  "  the 
right  of  action  now  (that  is,  on  December  31,  1894) 
existing."  The  right  of  action  then  existing  was  the  right 
to  prosecute,  with  effect,  an  action  to  recover  damages  for 
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injuries  resulting  in  death.  The  right  to  prosecute,  with 
effect,  such  action  was  constituted  of  the  facts  which, 
under  the  statute,  authorized  a  party  to  maintain  the 
action  against  another.  The  facts  which  authorize  the 
maintenance  of  the  action  constitute  the  right  of  action. 
A  right  of  action  existing  at  any  time  is  not  abrogated  so 
long  as  the  facts  which  give  rise  to  it  and  which  must  be 
proven  to  maintain  it  are  unchanged.  { Patterson  v. 
PaUers&n,  59  N.  Y.  574;  Walters  v.  City  of  Ottawa,  240 
111.  259;  Read  v.  Brown,  22  Q.  B.  Div.  128;  Baltimore 
&  0.  R.  R.  Co.  V.  Larwill,  83  Ohio  St.  108,  115.) 

On  December  31,  1894,  the  section  1902  was:  "  The 
executor  or  administrator  of  a  decedent,  who  has  left, 
him  or  her  surviving,  a  husband,  wife,  or  next  of  kin, 
may  maintain  an  action  to  recover  damages  for  a  wrongful 
act,  neglect,  or  default,  by  which  the  decedent's  death 
was  caused,  against  a  natural  person  who,  or  a  corporation 
which,  would  have  been  Uable  to  an  action  in  favor  of  the 
decedent,  by  reason  thereof,  if  death  had  not  ensued. 
Such  an  action  must  be  commenced  within  two  years 
after  the  decedent's  death."  Sections  1903,  1904  and 
1905  designated  as  the  beneficiaries  of  the  damages  the 
spouse  and  the  next  of  kin  of  the  decedent,  and  the 
measure  and  distribution  of  damages.  The  measure  of 
damages  has  not  been  changed.  In  1909,  by  amendment 
(Laws  of  1909,  chapter  221),  there  was  added  to  section 
1902  the  words:  '*  When  the  husband,  wife  or  next  of 
kin  do  not  participate  in  the  estate  of  the  decedent,  under 
a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action, 
then  such  husband,  wife  or  next  of  kin  shall  be  entitled 
to  have  an  administrator  appointed  for  the  purpose  of 
prosecuting  such  action  for  their  benefit."  In  1915, 
by  amendment  (Laws  of  1915,  chapter  620),  there  was 
interpolated  in  the  first  sentence  of  the  section  immedi- 
ately following  the  words  '*  The  executor  or  adminis- 
trator "  the  words:    ^'  duly  appointed  in  this  state,  or  in 
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any  other  state,  territory  or  district  of  the  United  States, 
or  in  any  foreign  country."  Section  1903  was  amended 
in  1911  as  we  have  stated;  in  1904  (Laws  of  1904,  chapter 
515)  m  a  manner  hnmaterial  here,  and  in  1915  (Laws  of 
1915,  chapter  641),  so  as  to  make  it  appUcable  to  damages 
obtained  through  a  settlement  without  action,  and  so  as 
to  declare  the  original  direction  of  distribution  subject 
to  two  modifying  provisions  additional  to  that  enacted 
in  the  amendment  of  1911. 

Manifestly  section  1902  declares,  and  prior  to  January 
1, 1895,  declared,  the  facts  from  which  the  right  of  action 
arises.  The  facts  declared  by  it  have  remained  unchanged. 
The  amendments  to  it  have  not  added  to  or  taken  from 
those  facts.  Those  facts,  (a)  the  death  of  a  human 
being,  (b)  caused  by  the  wrongful  act,  neglect,  or  default 
of  another,  (c)  who  or  which  would  have  been  liable  to  an 
action  in  favor  of  the  decedent,  by  reason  thereof,  if 
death  had  not  ensued,  (d)  a  husband,  wife  or  next  of  kin 
of  the  decedent  surviving  the  decedent  and,  (e)  a  personal 
representative  of  the  decedent  having  been  appointed, 
constituted  a  right  of  action  to  the  personal  representa- 
tive. It  was  thus  prior  and  subsequent  to  the  amend- 
ment of  1911.  The  amendments  to  section  1902,  sub- 
sequent to  1894,  have  not  altered  those  facts  from  which 
the  right  of  action  has  arisen.  Whenever,  in  the  tirial 
of  the  action,  those  facts  have  been  or  are.  proven  and 
found  to  exist  the  representative  has  maintained  the 
action  and  has  been  or  is  entitled  to  a  judgment  for 
damages.  (Oldfield  v.  New  York  &  H.  R.  R.  Co.,  14 
N.  Y.  310;  Ihl  v.  Forty-second  Street  &  G.  St  F.  R.  R.  Co., 
47  N.  Y.  317;  Murphy  v.  Eru  R.  R.  Co.,  202  N.  Y.  242.) 
The  right  of  action  existing  on  December  31, 1894,  has  not 
been  abrogated  or  affected  by  the  amendment. 

The  executor  and  the  grandchildren  assert  and  argue: 
Prior  to  the  amendment  of  1911  the  right  of  action  was  a 
collective  right  of  the  spouse  and  next  of  kin  of  th< 
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decedent;  the  amendment  transformed  it  (no  children 
surviving),  into  a  right  of  action  for  the  spouse  alone; 
therefore  the  amendment  abrogated  the  right  of  action 
belonging  to  the  next  of  kin  and  guaranteed  to  them  by 
the  Constitution.  *'  It  is  quite  clear,  therefore,"  the 
executor  states,  "  that  the  amendment  to  section  1903  does 
not  merely  purport  to  regulate  the  distribution  of  damages, 
but  purports  to  limit  the  cause  of  action  by  excluding 
therefrom  the  right  of  action  which  was  guaranteed  to 
certain  next  of  kin  (in  this  particular  case  the  testator's 
grandchildren),  by  virtue  of  the  constitutional  amend- 
ment." Therefore,  the  amendment  violates  the  Con- 
stitution and  is  void.  The  first  proposition  of  the 
assertion  is  erroneous.  The  right  of  action  was  not 
a  right  of  action  of  the  spouse  and  next  of  kin.  The  statute 
did  not,  at  the  taking  effect  of  section  18,  article  1  of  the 
Constitution,  vest  the  right  of  action  in  or  give  it  to  any 
of  the  statutory  distributees  of  the  damages  recovered. 
The  statute  vested  the  right  of  action  exclusively  in  the 
representative  of  the  decedent;  it  vested  the  right  to  the 
damages  exclusively  in  the  spouse  and  next  of  kin.  It 
'*  declares  that  a  right  of  action  arises  to  the  adminis- 
trator." {Quin  V.  Moore,  15  N.  Y.  432,  435.)  The 
statute  gives  a  right  of  action  for  the  wrongful  act  "  to 
the  representatives  of  the  deceased,  for  the  pecuniary 
consequences  suffered  by  the  husband,  wife  or  next  of 
kin  from  such  wrongful  act  *  *  *,  The  cause  of 
action  here  provided  for  does  not  purport  to  be  in  any 
respect  a  derivative  one,  but  is  an  original  right  conferred 
by  the  statute  upon  representatives  for  the  benefit  of  ( 

beneficiaries,  but  f  oimded  upon  a  wrong  already  actionable 
by  existing  law  in  favor  of  the  party  injured,  for  his 
damages.  *  *  *  The  cause  of  action  thereby  (by 
the  statute)  given  is  not  to  the  estate  of  the  deceased 
person,  but  to  his  or  her  representatives  as  trustees, 
not  for  the  purposes  of  general  administration,  but  for  the 
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exclusive  use  of  specified  beneficiaries."  {Hegerich  v. 
Keddie,  99  N.  Y.  268,  267.)  In  Matter  of  Meekin  v.  B.  H. 
R.  R.  Co.  (164  N.  Y.  145,  148)  Judge  VANNsaid:  "  Some 
confusion  has  arisen  because  the  statute  creates  a  property 
right  out  of  the  injury  to  the  person,  and  confers  it  not 
upon  the  one  injured  but  upon  his  representatives  for  the 
benefit  of  his  wife  and  next  of  kin.*'  In  Matter  of  Taylor 
(204  N.  Y.  135, 139)  Judge  HAiGHTsaid:  "  For  many  years 
the  statute  of  this  state  has  given  a  right  of  action  to  the 
executors  or  administrators  of  a  decedent  who  has  left 
him  or  her  surviving  a  husband,  wife  or  next  of  kin,  to 
recover  damages  for  the  benefit  of  such  husband,  wife  or 
next  of  kin  for  a  wrongful  act,  neglect  or  default  of  any 
person  or  corporation  by  which  the  decedent's  death 
was  caused.  *  *  *  The  right  of  action  is  not  given 
to  the  widow  and  next  of  kin.  It  is  given  to  the  adminis- 
trator of  the  decedent  for  their  benefit."  The  section 
1902  so  declares.  A  right  of  action  belongs  to  or  is  vested 
m  the  person  or  persons  who  has  or  have  the  lawful  right 
to  prosecute  it.  When  a  statute  creates  a  liabiUty  and 
prescribes  the  person  who  shall  have  the  right  to  enforce 
it,  the  latter  is  as  component  a  part  of  the  statutory  right 
of  action  as  is  the  former.  The  right  of  the  specified  per- 
son to  maintain  the  action  and  his  existence  is  as  integral 
in  the  right  of  action  as  the  Uabihty  of  the  defendant. 
{Crapo  V.  City  of  Syracuse,  183  N.  Y.  395;  Usher  v.  West 
Jersey  R.  Co.,  126  Penn.  St.  206.)  The  right  of  action 
here  is  vested  exclusively  in  the  representative.  It  is  a 
general  principle  of  construction  that  where  a  right  is  given 
by  statute  and  a  remedy  provided  in  the  same  act  the  right 
can  be  pursued  in  no  other  mode.  It  is  obvious  that  a 
right  of  a  person  who  is  incapable  of  presenting  it  for 
judicial  enforcement  is  not  a  right  of  action.  Because 
the  damages  which  the  right  of  action  produces  are  the 
property  of  the  statutory  distributees  and  the  right  to 
them  is  a  property  right  (Matter  of  Meekin  v.  Brooklyn 
Heights  R.  R.  Co.,  164  N.  Y.  145),  we,  in  treating  of  the 
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damages,  have  in  instances  spoken  of  the  right  of  action 
or  the  cause  of  action  as  the  property  of  the  beneficiary 
or  beneficiaries.  Our  decisions  have  unifonnly  been  as 
they  must  be,  in  virtue  of  the  language  of  section  1902 
from  the  time  of  its  enactment,  that  the  right  of  action 
is  exclusively  given  and  belongs  to  the  representative. 

The  right  to  the  damages  is  not  a  constituent  part  of 
the  right  of  action.  The  ownership  of  the  next  of  kin, 
prior  to  January  1,  1895,  of  a  part  of  the  damages 
recovered,  was  not  a  fact  upon  which  the  right  of  action 
at  all  depended.  The  right  of  action  creates,  in  con- 
jimction  with  the  remedy,  the  right  to  damages.  Before 
the  right  to  damages  exists  or  accrues  the  right  of  action 
must  be  complete  and  perfect.  Could  and  should  one 
of  several  distributees,  during  the  pendency,  or  prior  to 
the  commencement,  of  the  action,  release  to  the  defend- 
ant or  party  liable  his  right  to  share  in  the  recovery, 
thus  destroying  the  right,  the  right  of  action  would  not  be 
abrogated  or  affected.  The  amount  of  the  damages 
recoverable  might  be  lessened,  but  the  facts  which 
constituted  the  right  of  action  and  the  right  would 
continue.  In  this  statutory  action  the  statutory  direction 
of  1911,  changing  the  recipients  of  the  distribution  and 
continuing  to  confine  them  to  those  for  whose  benefit  the 
statute,  within  its  clear  and  expressed  intendment,  was 
enacted,  did  not  abrogate  the  right  of  action.  Inasmuch 
as  the  death  of  the  decedent  occurred  subsequent  to  the 
amendment  of  1911,  the  rights  of  the  grandchildren  were, 
obviously,  subject  to  the  force  of  the  amendment. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  decree  of  the  Surrogate's  Court  modified  so  as  to 
decree  that  Elizabeth  Bischoff  is  entitled  to  and  be  paid 
the  entire  distributable  balance  of  the  recovery  in  the 
death  action  with  accrued  interest  thereof,  with  costs 
in  the  Appellate  Division  and  in  this  coiu't  to  the  special 
guardian,  respondent,  payable  out  of  the  fund. 
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HiscocK,  Ch.  J.,  Chase,  Hogan,  McLaughlin  and 
Crane,  JJ.,  concur;  Pound,  J.,  dissents  and  vot^  for 
affirmance  on  the  ground  that  the  legislative  language 
and  policy  should  not  be  construed  as  excluding  grand- 
children from  participating  in  the  recovery. 

Order  reversed,  etc. 


Bazena  T.  D.    Merriman,  Respondent,  v.  The  Crrr 
OF  New  York,  Appellant,  Impleaded  with  Others. 

Eminent  domain  —  New  York  (city  of)  —  award  in  con- 
demnation proceedings  instituted  to  acquire  land  for  munic- 
ipal purposes  —  when  such  award  has  been  duly  confirmed  by 
the  courts  and  the  award  paid  as  directed  therein,  a  mort- 
gagee who  has  faUed  to  present  and  prove  her  claim  there- 
under cannot  maintain  an  action  against  the  city  to  recoyer 
the  mortgage  debt. 

1.  An  award  payable  by  a  municipality  is  a  sure  and  oertain  pro- 
vision for  the  payment  of  compensation  for  the  real  estate  for  which 
the  award  is  made,  and  stands  in  place  of  the  real  estate  for  the  pur- 
pose of  determining  in  equity  the  rights  of  the  owners.  The  real 
estate  acquired  in  the  proceeding  instituted  for  that  purpose  is 
obtained  entirely  free  from  the  claims  of  all  owners  including  all 
X)ersons  having  an  interest  therein,  either  legal  or  equitable. 

2.  It  is  provided  that  all  contracts  and  engagements  respecting 
property  taken  in  the  proceeding  in  which  an  award  is  made  on  behalf 
of  the  city  of  New  York  to  acquire  title  to  land,  shall,  upon  such 
vesting  of  title  in  the  city,  cease,  determine  and  be  absolutely  dis- 
charged as  to  the  part  thereof  so  taken.  (Greater  New  York  Charter, 
L.  1901,  oh.  466,  §  996.)  The  charter  also  provides  that  all  damages 
awarded  by  the  commissioners  of  estimate  and  assessment  shall  be 
paid  by  the  city  of  New  York  to  the  respective  persons  mentioned  or 
referred  to  in  their  report,  (§  1001.)  It  is  further  provided  that  the 
determination  of  the  court  on  the  final  confirmation  of  the  report 
"  shall,  unless  set  aside  or  reversed  on  appeal,  be  final  and  conclusive, 
as  well  upon  the  city  of  New  York  as  upon  the  owners,  lessees,  persons, 
and  parties  interested  and  entitled  imto  the  lands,  tenements,  heredita- 
ments and  premises  mentioned  in  the  said  report;  and  also  upon  all 
other  persons  whomsoever."  (§  986.)  As  the  result  of  these  and 
other  provisions,  where  all  of  the  requirements  of  the  charter  relating 
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to  the  taking  of  lands  for  street  purposes  were  complied  with  by  the 
city,  and  a  party  holding  a  mortgage  on  the  property  condemned 
never  served  a  notice  in  writing  or  otherwise  as  provided  by  the 
charter  of  any  claim  by  her  as  the  owner  of  the  real  estate  as  in 
the  charter  defined  and  never  appeared  in  the  prooeeding  or  asserted 
any  claim  therein  whatsoever,  she  wholly  defaulted  in  asserting 
a  claim  for  damages  by  reason  of  taking  the  property,  and  in  such 
case  the  city  was  authorized  to  pay  the  award  to  the  person  to  whom 
it  was  directed  to  be  paid  by  the  order  of  confirmation  and  is  pro- 
tected in  making  such  payment  as  against  a  claim  upon  the  award 
made  by  the  mortgagee. 

Merriman  v.  City  of  New  York,  185  App.  Div.  888,  reversed. 

(Submitted  October  13,  1919;  decided  November  25,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  July  19,  1918,  unanimously  afl&rming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

William  P.  Burr,  Corporation  Counsel  {Joel  J.  Squier 
of  counsel),  for  appellant.  The  trial  court  erred  in 
finding,  as  a  matter  of  law,  that  the  city  of  New  York 
was  negligent  in  the  preparation  of  the  final  report  of  the 
commissioners,  which  failed  to  recite  the  mortgage  as 
a  hen  on  the  award  and  also  negUgent  in  paying  the 
award  without  regard  to  the  mortgage.  (MaMer  of 
Mayor,  etc,,  99  N.  Y.  570.)  The  trial  court  erred  in 
finding  as  a  matter  of  law  that  the  city  of  New  York  is 
obUgated  to  plaintiff  for  the  amount  of  her  deficiency 
judgment.  {Matter  of  City  of  New  York,  209  N.  Y.  127; 
Youngs  v.  Stoddard,  27  App.  Div.  162;  Matter  of  Cor- 
poraiion  Counsel,  42  App.  Div.  198.) 

Theodore  E.  Larson  and  Henry  T.  Randall  for 
respondent.  Upon  the  making  of  the  award  plaintiflF's 
lien  on  the  land  was  transferred  to  the  fund  for  the 
payment  of  the  award  to  the  extent  of  the  deficiency 
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judgment.  (Hill  v.  Wevrij  35  App.  Div.  520;  Utter  v. 
Richmond,  112  N.  Y.  610;  Matter  of  Mayor,  etc.,  118 
App.  Div.  117;  Bank  of  Auburn  v.  Roberts,  44  N.  Y.  192; 
Youngs  v.  Stoddard,  27  App.  Div.  162;  Deering  v.  Schreyer, 
171  N.  Y.  451 ;  Magee  v.  Brooklyn,  144  N.  Y.  265.)  By 
paying  the  amount  of  the  award  to  Carolina  Wemuuger 
after  notice  of  plaintiff's  mortgage  lien  the  city  failed  in 
its  duty  toward  plaintiff  and  became  obligated  to  make 
restitution  by  satisfying  plaintiff's  lien  as  determined  by 
the  deficiency  judgment.  (Hatch  v.  Mayor,  etc.,  82  N.  Y. 
436.)  The  payment  of  the  award  is  no  defense  to  the 
action.  (Matter  of  Corporation  Counsel,  42  App.  Div. 
198;  Matter  of  City  of  New  York,  209  N.  Y.  127.) 

Chase,  J.  In  1899  and  prior  thereto  Katharine  F. 
Merritt  owned  certain  lands  in  the  city  of  New  York. 
On  November  14  of  that  year  she  gave  to  the  plaintiff 
a  mortgage  covering  said  lands  to  secure  the  payment  of 
$7,000  which  mortgage  was  duly  recorded. 

In  1906  the  city  of  New  York  duly  instituted  a  pro- 
ceeding to  acquire  title  to  lands  required  for  the  purpose 
of  opening  and  extending  Belmont  avenue.  The  lands 
sought  to  be  taken  included  a  portion  of  the  lands  covered 
by  the  plaintiff's  mortgage  and  the  part  so  taken  is 
known  in  the  proceeding  as  "  damage  parcel  No.  3." 
Commissioners  were  duly  appomted  in  the  proceeding 
and  on  March  1,  1907,  pursuant  to  a  resolution  of  the 
board  of  estimate  and  apportionment,  title  to  lands 
including  said  *'  damage  parcel  No.  3,"  became  vested  in 
fee  in  the  city  of  New  York. 

On  December  3,  1907,  a  preliminary  report  of  the 
commissioners  was  duly  made  and  filed.  In  and  by  such 
report  an  award  of  $3,999.00  was  made  to  '*  unknown 
owners"  for  the  damages  sustained  on  accoimt  of  the 
taking  of  said  "  damage  parcel  No.  3."  At  the  time  title 
in  fee  to  said  "  damage  parcel  No.  3  "  became  so  vested  in 
the  city  of  New  York  Carolina  Wenninger  was  the 


282  Merriman  v.  City  of  New  York. 


[227  N.  Y.]  Opinion,  per  Chase,  J.  [Nov., 

owner  in  fee  thereof,  the  same  having  been  transferred 
and  sold  to  her  through  mesne  conveyances  from  Katharine 
F.  Merritt. 

On  January  28, 1908,  at  a  meeting  of  the  commissioners 
duly  called  to  hear  objections  to  their  preliminary  report, 
counsel  for  Carolina  Wenninger  in  proof  of  her  title 
to  ''  damage  parcel  No.  3  "  offered  in  evidence  an  affidavit 
made  by  her,  which  was  received  by  the  commissioners,  in 
which  she  alleged  that  she  was  the  owner  of  the  lands 
known  as  "  damage  parcel  No.  3  "  and  in  which  she  also 
alleged  that  the  same  were  subject  to  a  mortgage  to  the 
plaintiff,  and  she  therein  stated  the  date  and  date  of  record 
thereof.  The  final  report  of  the  commissioners  which  was 
filed  January  2,  1909,  provided  for  the  payment  of  the 
award  and  interest  thereon  to  Carolina  Wenninger  and 
did  not  refer  to  or  make  any  provision  for  the  payment 
of  the  plaintiff's  mortgage.  On  August  7,  1909,  the  final 
report  of  the  commissioners  was  duly  confirmed  by  the 
court. 

On  January  3,  1910,  the  plaintiff  commenced  an  action 
to  foreclose  her  mortgage,  making  the  city  of  New  York 
a  party  defendant  thereto.  The  complaint  did  not 
contain  an  allegation  relating  in  any  way  to  the  city  of 
New  York  except  the  general  allegation  that  the  interest 
of  the  defendants,  if  any,  in  the  real  property  therein 
described,  accrued  subsequent  to  that  of  the  plaintiff. 
On  March  22,  1910,  the  city  of  New  York  appeared  in  the 
action  by  the  corporation  counsel.  The  defendant 
Mulligan  in  this  action  appeared  in  the  foreclosure  action 
as  a  defendant  and  also  as  attorney  for  various  other 
defendants. 

While  the  foreclosure  action  was  pending  and  on  the 
17th  of  May,  1910,  CaroUna  Wenninger  appeared  at  the 
office  of  the  comptroller  of  the  city  of  New  York  in  com- 
pany with  her  attorney,  the  defendant  Mulligan,  and  her 
counsel,  the  defendant  St.  John,  and  made  a  demand  for 
payment  to  her  of  the  award  and  filed  with  the  comptroller 
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an  affidavit  in  which  she  alleged  falsely  that  there  were 
no  mortgages  or  liens  of  any  nature  whatsoever  upon  the 
lands  embraced  within  "  damage  parcel  No.  3."  The 
comptroller  paid  to  her  the  award  with  interest  amounting 
to  $4,786.58.  She  paid  the  same  to  her  said  attorney 
from  which  he  paid  her  coimsel,  St.  John,  a  bill  for  services 
as  counsel  in  the  condemnation  proceeding  and  retained 
the  residue.  St.  John  received  the  amount  paid  to  him 
in  good  faith,  believing  that  the  allegations  of  the  affidavit 
were  true.  Mulligan  received  the  amount  paid  to  him 
knowing  that  the  affidavit  of  his  client  was  false  and 
retained  the  same  with  intent  to  defeat  the  plaintiff's 
lien,  if  any,  thereon. 

On  June  13,  1911,  judgment  of  foreclosure  and  sale 
was  entered  in  plaintiff's  action  which  did  not  affect  the 
defendant  city  of  New  York  as  it  simply  directed  the 
sale  of  that  part  of  the  mortgaged  premises  not  including 
"  damage  parcel  No.  3."  A  sale  was  had  accordingly 
which  resulted  in  a  partial  payment  on  account  of  the 
plaintiff's  mortgage  and  a  judgment  of  $2,044.35  for 
deficiency  was  rendered  against  Katharine  F.  Merritt, 
the  mortgagor,  in  favor  of  the  plaintiff.  Execution  was 
issued  on  that  judgment  and  returned  unsatisfied.  The 
said  Carolina  Wenninger  has  since  died  intestate  and 
insolvent.  The  said  Mulligan  is  insolvent.  The  said 
St.  John  has  repaid  to  the  use  of  the  plaintiff  the  money 
received  by  him  from  Mulligan. 

On  April  6,  1915,  the  plaintiff  presented  to  the  comp- 
troller of  the  city  of  New  York  a  written  demand  for  the 
payment  of  the  said  deficiency  judgment  but  the  same  has 
not  been  paid.  The  plaintiff  brought  a  proceeding 
by  petition  to  compel  the  comptroller  to  pay  the  amount 
of  the  deficiency  judgment  to  her  out  of  the  award. 
The  petition  was  denied  on  the  ground  that  plaintiff's 
only  remedy  was  by  an  action  under  section  1001  of  the 
present  Greater  New  York  charter.  The  order  of  the 
Special  Term  was  affirmed  at  the  Appellate  Division 
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{Matter  of  City  of  New  York,  172  App.  Div.  952)  and  in 
this  court  "  without  prejudice  to  the  petitioner's  remedy- 
by  action  against  the  city  or  against  Caroline  Wen- 
ninger." {Matter  of  City  of  New  York,  Belmont  Ave., 
218  N.  Y.  721.)  This  action  is  brought  against  the  city 
of  New  York  and  against  MuUigan  and  St.  John. 

The  trial  court  adjudged  that  the  defendant  Mulligan 
refund  and  repay  to  the  plaintiff  the  amount  of  her 
deficiency  judgment  less  the  amount  repaid  to  her  by  the 
said  St.  John  with  the  costs  of  the  action,  and  further 
adjudged  that  in  the  event  that  execution  against  the 
property  of  Mulligan  be  returned  wholly  or  partly  unsatis- 
fied or  said  judgment  remain  unsatisfied  for  sixty  days  the. 
defendant  city  of  New  York  pay  the  amount  thereof  to  the 
plaintiff  and  that  the  plaintiff  have  judgment  against  the 
city  therefor.  The  complaint  was  dismissed  as  against 
the  defendant  St.  John.  The  city  of  New  York  appealed 
to  the  Appellate  Division  from  the  judgment  as  against 
it  and  the  judgment  was  by  that  com-t  unanimously 
affirmed.  {Merriman  v.  City  of  New  York,  185  App. 
Div.  888.) 

The  plaintiff  in  bringing  this  action  for  the  purposes 
alleged  in  her  complaint  necessarily  affirms  the  title 
acquired  by  the  city  of  New  York  to  "  damage  parcel 
No.  3."  The  final  order  of  confirmation  of  the  com- 
missioners' repOTt  is  conclusive  upon  the  parties  of  whom 
jurisdiction  was  obtained  in  the  proceeding  at  least  as 
to  the  condemnation  of  the  land  and  the  amount  of  the 
award.  {Matter  of  Department  of  Parks,  73  N.  Y.  560; 
Youngs  v.  Stoddard,  27  App.  Div.  162.) 

The  provisions  of  the  charter  of  the  city  of  New  York 
by  which  the  fee  of  real  property  is  taken  for  street 
purposes  are  constitutional.  {Matter  of  Mayor,  etc.,  City 
of  N.  r.,  99  N.  Y.  569.) 

The  constructive  notices  provided  by  the  charter  are  suffi- 
cient to  constitute  due  process  of  law  as  against  the  owners 
of  such  real  property.     {Matter  of  Mayor,  etc.,  supra.) 
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The  proceeding  to  acquire  title  for  the  purpose  of 
opening  and  extending  Behnont  avenue  was  commenced 
and  concluded  while  the  Greater  New  York  charter 
enacted  in  1901  (Laws  of  1901,  chapter  466)  was  in 
force.    Our  references  are  to  that  charter. 

The  term  "  real  estate  "  as  used  in  the  charter  embraces 
"  All  uplands,  *  *  *  and  every  estate,  interest  and 
right,  legal  and  equitable,  in  lands  or  water,  or  any 
privilege  or  easement  thereunder,  including  terms  for 
years,  and  liens  thereon  by  way  of  judgment,  mortgages 
or  otherwise,  and  also  all  claims  for  damage  to  such  real 
estate."  (Greater  N.  Y.  Charter,  sec.  485.)  The  real 
estate  so  acquired  in  the  proceeding  included  the  plain- 
tiff's hen  by  mortgage  on  said  "  damage  parcel  No.  3." 
She  was  an  owner  within  the  meaning  of  the  charter. 

An  award  payable  by  a  municipaUty  is  a  sure  and 
certain  provision  f qr  the  payment  of  compensation  for  the 
real  estate  for  which  the  award  is  made.  And  it  stands 
in  place  of  the  real  estate  for  the  purpose  of  determining 
in  equity  the  rights  of  the  owners.  By  the  proceeding 
the  real  estate  acquired  in  the  proceeding  was  obtained 
entirely  free  from  the  claims  of  all  owners  including  all 
persons  having  an  interest  therein  either  legal  or  equitable. 
{MaOer  of  City  of  Rockest&r,  136  N.  Y.  83.) 

Where  a  part  of  any  lot  or  parcel  of  land  or  other 
premises  is  taken  for  street  purposes,  "  All  contracts  and 
engagements  respecting  the  same  shall,  upon  such  vest- 
ing of  title,  cease,  determine  and  be  absolutely  discharged 
as  to  the  part  thereof  so  taken."  (Greater  New  York 
Charter,  sec.  996.)  Such  provision  is  vaUd.  {Matter  of 
Mayor,  etc.,  supra;  Lewis  on  Eminent  Domain,  1260.) 

The  charter  also  provides  that  all  damages  awarded 
by  the  commissioners  of  estimate  and  assessment  shall  be 
paid  by  the  city  of  New  York  to  the  respective  persons 
mentioned  or  referred  to  in  their  report.  (Greater  New 
York  Charter,  sec.  1001.) 

After  the  commissioners  are  appointed  they  are  required 
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by  the  charter  to  publish  a  notice  of  their  appointment 
"  Containing  a  brief  statement  of  the  purposes  for  which 
they  have  been  appointed,  and  requiring  all  parties  and 
persons  interested  in  the  real  estate  taken  or  to  be  taken 
*  *  *  and  having  any  claim  or  demand  on  account 
thereof,  to  present  the  same  to  them  duly  verified, 
with  such  affidavit  or  other  proof  as  the  owners  or  claim- 
ants  may  desire,  within  twenty  days  after  the  date  of 
such  notice,  and  stating  a  time  and  place  after  the 
expiration  of  said  twenty  days  when  the  said  parties  and 
persons  shall  be  heard  in  relation  thereto  by  the  said 
commissioners."  (Greater  New  York  Charter,  sec.  978.) 
After  the  hearing  as  provided  by  the  notice  the  com- 
missioners are  required  to  ascertain  and  estimate  the 
compensation  which  ought  justly  to  be  made  by  the  city 
of  New  York  "  To  the  respective  owners,  lessees,  parties 
and  persons  respectively  entitled  unto  or  interested  in 
the  lands."     (Greater  New  York  Charter,  sec.  980.) 

At  least  thirty  days  before  their  report  is  presented 
to  the  com*t  for  confirmation  an  abstract  of  their  estimate 
and  assessment  is  required  to  be  deposited  as  by  the 
charter  provided  and  notice  given  to  aU  persons  mterested 
in  the  proceeding  or  in  any  of  the  lands  affected  thereby 
who  have  objections  thereto,  to  file  the  same  in  writing 
duly  verified  with  the  commissioners  and  that  a  hearing 
will  be  had  on  a  day  specified  by  the  commissioners  of  all 
parties  so  objecting  to  the  abstract.  (Greater  New 
York  Charter,  sec.  981.) 

After  making  any  corrections  or  alterations  in  their 
estimates  and  atesessments,  if  any,  the  commissioners  are 
required  to  file  their  report  in  the  court  for  confirmation. 
(Greater  New  York  Charter,  sec.  984.) 

At  the  hearing  before  the  court  on  the  application  for 
confirmation  all  persons  interested  therein  may  be  heard 
and  the  determination  of  the  com*t  on  the  final  confirma- 
tion of  the  report  "  shall,  unless  set  aside  or  reversed  on 
appeal,  be  final  and  conclusive,  as  well  upon  the  city  of 
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New  York  as  upon  the  owners,  lessees,  persons,  and 
parties  interested  and  entitled  unto  the  lands,  tenements, 
hereditaments  and  premises  mentioned  in  the  said 
report;  and  also  upon  all  other  persons  whomsoever." 
(Greater  New  York  Charter,  sec.  986.) 

All  of  the  requirements  of  the  charter  relating  to  the 
taking  of  lands  for  street  purposes  were  so  far  as  appears 
compUed  with  by  the  city.  The  plaintiff  in  this  action 
never  served  a  notice  m  writing  or  otherwise  a^  provided 
by  the  charter  or  otherwise,  of  any  claim  by  her  as  the 
owner  of  the  real  estate  as  in  the  charter  defined  and  never 
appeared  in  the  proceeding  or  asserted  any  claun  therein 
whatsoever. 

She  wholly  defaulted  in  asserting  a  claim  for  damages  by 
reason  of  taking  **  damage  parcel  No.  3,''  or  to  the  award. 
The  amount  of  the  award  was  paid  to  the  person  named 
in  the  report  of  the  commissioners  as  confirmed  by  the 
com*t.  No  actual  notice  of  a  claim  by  the  plaintiff  to 
damages  for  taking  ''  damage  parcel  No.  3 ''  or  to  the 
award  ever  came  to  the  city  of  New  York. 

A  constructive  or  actual  notice  of  facts  upon  which, 
peradventure,  an  equitable  claim  could  be  asserted  to 
damages  or  to  an  award,  is  a  long  way  from  constructive 
or  actual  notice  that  a  claim  is  asserted  by  an  owner  of  an 
interest  in  the  real  estate  taken  or  in  the  award.  The  pm*- 
pose  of  the  charter  provisions  is  to  obtain  title  in  fee  to 
the  lands  to  be  used  for  street  purposes  free  and  clear  from 
all  rights  or  interests  therein.  It  leaves  to  the  owners 
the  right  and  the  duty  if  they  claim  a  legal  or  equitable 
interest  in  the  award  to  present  the  same  duly  verified  as 
by  the  charter  provided.  A  person  having  an  interest 
in  lands  taken  under  the  charter  through  holding  a 
mortgage  thereon  might  be  wiUing  to  retain  the  Uen  on 
the  lands  other  than  those  taken  in  the  proceeding 
without  asserting  any  claim  to  the  award  made  as  com- 
pensation for  the  real  estate  so  taken.  It  is  possible  also 
that  a  mortgage  appearing  of  record  or  by  the  evidence 
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taken  before  the  commissioners  as  outstanding  might  be 
paid  after  the  commencement  of  the  proceeding  and  the 
confirmation  of  the  award,  or  the  time  when  the  person 
named  in  the  report  and  order  of  confirmation  demands 
the  award.  Such  might  well  have  been  the  conclusion 
from  the  affidavit  of  Carolina  Wenninger  filed  at  the 
time  she  made  her  demand  for  payment  of  the  award 
in  which  she  alleged  that  there  were  no  mortgages  or  other 
incumbrances  on  said  "  damage  parcel  No.  3."  When 
the  award  was  paid  no  claim  by  the  mortgagee  had  been 
filed  as  provided  by  the  charter  or  otherwise,  and  there  is 
no  finding  herein  of  collupion,  fraud  or  bad  faith  on  the 
part  of  the  comptroller  acting  in  behalf  of  the  city. 

If  the  city  is  not  protected  by  the  charter  provisions 
relating  to  claims  of  owners  and  the  necessity  of  fiUng 
the  same  as  by  the  charter  provided,  it  will  be  required 
at  its  peril  to  bring  all  persons  having  claims,  legal  or 
equitable,  against  the  lands  taken  in  the  proceeding  or 
at  least  all  persons  of  which  it  has  notice,  actual  or  con- 
structive, or  of  facts  which  should  place  it  upon  inquiry 
relating  to  such  claims  before  the  coiu*t,  in  some  other 
way  than  as  now  provided  by  the  charter,  that  it  may 
be  there  determined  to  whom  the  award  shall  be  paid. 
Such  fm*ther  and  additional  or  supplemental  action  is 
one  of  the  very  things  apparently  sought  to  be  avoided 
by  the  charter. 

The  provisions  of  the  charter  do  not  prevent  the  mainte- 
nance of  an  action  in  equity  against  the  city  before  the 
award  is  paid  by  it  pursuant  to  its  provisions,  by  one 
claiming  an  interest  therein  which  has  not  been  finally 
determined  and  adjudicated,  in  which  action  the  person 
or  persons  to  whom  the  award  is  by  the  decree  payable 
and  any  other  person  or  persons  claiming  an  interest 
therein  can  be  made  parties,  for  the  pm*pose  of  establishing 
among  all  the  parties  thereto  their  respective  rights  and 
interests,  legal  and  equitable,  in  such  award  and  directing 
payment  thereof  accordingly. 
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This  action,  however,  was  not  brought  until  long  after 
the  award  had  been  paid  to  the  owner  as  named  in  the 
report  and  order  of  confirmation.  It  wholly  depends 
upon  an  asserted  liability  arising  from  an  alleged  actual 
or  constructive  notice  that  the  plaintiff  had  a  mortgage 
of  record  covering  "  damage  parcel  No.  3,''  without 
any  proof  of  a  claim  made  by  her  by  reason  thereof  prior 
to  the  award  having  been  paid  in  accordance  with  the 
report  of  the  commissioners  duly  confirmed  by  the 
court. 

The  question  here  involved  was  before  the  Supreme 
Court  in  a  case  entitled  Matter  of  Sea  Beach  Railway  Co., 
and  is  reported  in  148  N.  Y.  Supp.  1080  and  the  decision 
therein  was  affirmed  on  appeal  to  the  Appellate  Division 
{Matter  of  Sea  Beach  Railway  Co.,  121  App.  Div.  907)  and 
on  appeal  to  this  court  {Matter  of  Sea  Beach  Railway  Co., 
196  N.  Y.  533).  In  that  case  the  railway  company  made 
appUcation  to  the  comptroller  to  pay  to  it  an  award  for 
two  pieces  of  real  property  taken  from  it  pursuant  to  the 
city  charter  for  street  purposes  in  the  city  of  New  York. 
The  comptroller  refused  to  pay  the  award  on  the  ground 
that  there  was  a  mortgage  of  $650,000  on  the  property 
of  the  railroad  company  including  the  real  property  taken 
for  street  purposes.  The  trustee  of  the  mortgage  bond- 
holders had  made  no  claim  for  the  amount  of  the  award, 
neither  had  it  formally  waived  or  released  the  same. 
The  com*t  at  Special  Term  held  in  substance  that  where  a 
mortgagee  of  lands  sought  to  be  condemned  for  street 
purposes  does  not  assert  a  claim  to  any  part  of  the  award 
and  does  not  file  a  notice  making  claim  thereto,  the  owner 
of  the  fee  is  entitled  to  receive  payment  of  the  award  in 
full  and  the  comptroller  cannot  refuse  to  pay  the  same 
to  the  owner  of  the  fee  because  he  has  actual  knowledge 
that  a  mortgage  existed  upon  the  real  property  taken  at 
the  time  the  fee  thereof  passed  to  the  city.  The  case  is 
in  every  respect  similar  to  the  one  now  before  us.    The 
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fact  that  the  amount  of  the  award  in  that  case  was  small 
in  proportion  to  the  amount  of  the  mortgage  does  not 
affect  the  principle  involved.  We  repeat  that  the 
purpose  of  the  charter  provisions  is  to  obtain  title  to  the 
lands  required  for  street  purposes  free  from  all  claims 
thereto  either  legal  or  equitable  and  to  enable  the  city 
to  pay  the  amount  of  the  award  to  the  owners  thereof 
as  named  in  the  commissioners'  report  and  the  order 
of  the  court  confirming  the  same. 

The  purpose  of  the  charter  provisions  as  they  existed 
prior  to  1915  is  emphasized  in  the  charter  of  the  city 
as  it  was  changed  by  chapter  606  of  the  Laws  of  1915. 
(See  sections  969  to  1016.) 

It  is  therein,  among  other  things,  expresply  provided: 
"  Payment  of  an  award  to  a  person  named  in  the  final 
decree  of  the  com*t  or  the  report  of  the  commissioners  as 
the  case  may  be,  as  the  owner  thereof,  if  not  imder  legal 
disabihty,  shall,  in  the  absence  of  notice  in  writing  to  the 
comptroller  of  adverse  claims  thereto,  protect  the  city." 
(Greater  New  York  Charter,  sec.  983.) 

The  plaintiff,  having  wholly  failed  to  assert  her  claim 
prior  to  the  award  being  paid  by  the  comptroller  to  the 
owner  of  the  fee  to  whom  it  was  awarded  by  the  report 
and  order  of  confirmation,  is  not  entitled  to  maintain  this 
action  as  against  the  city. 

The  judgment  as  against  the  city  of  New  York  should 
be  reversed  and  the  complaint  as  against  it  dismissed, 
with  costs  in  all  com*ts. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 
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Stephen  McNamara,  as  Administrator  of  the  Estate  of 
Pmup  McNamara,  Deceased,  Respondent,  v.  Abraham 
Leipzig,  Appellant,  Impleaded  with  Another. 

Master  and  seryant  —  negligence  —  automobiles  —  chauffeur, 
hired  and  paid  by  garage  company  to  operate  automobile 
rented  by  company  for  a  fixed  period  at  a  fixed  rental  for  the 
use  of  the  lessee,  not  the  servant  of  the  lessee. 

« 

1.  A  servant  lent  or  let  by  bis  master  to  anotber  does  not  beoome 
tbe  servant  of  tbe  otber  because  the  other  directs  what  work  is  to  be 
done  or  in  what  way  it  is  to  be  done.  If  the  servant  remains  subject 
to  the  general  orders  of  the  person  who  hires  and  pays  him  he  is  still 
his  servant,  although  specific  directions  may  be  given  him  by  the  other, 
from  time  to  time,  as  to  the  work  to  be  done. 

2.  Where  a  garage  company  by  a  written  agreement  rented  an 
automobile  and  the  services  of  a  chauffeur  to  defendant  for  a  certain 
term  and  for  a  designated  simi,  to  convey  defendant  wherever  he 
desired  to  go,  the  company  to  hire  and  pay  the  chaufiTeur,  to  pay  all 
expenses  of  the  maintenance  and  operation  of  the  oar  and  to  provide 
insurance  protecting  the  defendant  from  all  liability  by  reason  of  acci- 
dent, such  ohauffeiu'  was  not  the  servant  of  defendant  nor  did  the 
relation  of  principal  and  agent  exist.  The  chauffeiu'  was  the  servant 
of  the  company  in  its  undertaking  to  furnish  an  automobile  for  the 
use  of  the  defendant  and  to  carry  out  the  company's  work  under  the 
agreement.  The  defendant  had  no  authority,  management  or  care 
over  the  automobile  or  as  to  the  manner  in  which  it  should  be  driven, 
and  the  chauffeiu*  did  the  company's  business  in  his  own  way,  and  the 
orders  given  him  by  defendant  merely  stated  to  him  the  work  which 
the  company  had  arranged  to  do.  It  follows,  therefore,  that  defendant 
is  not  liable  for  the  death  of  a  pedestrian  caused  by  the  negligence 
of  the  chauffeiu"  in  driving  the  automobile  in  which  defendant  was 
riding. 

McNamara  v.  Leipzig,  180  App.  Div.  515,  reversed. 

(Submitted  October,  23  1919;  decided  November  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  24,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 
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The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Joseph  Force  Crater  and  Alfred  W.  Meldon  for  appellant. 
The  trial  court  erred  in  denying  the  defendant's  motion 
to  dismiss  the  complaint  upon  the  ground  that  the 
plaintiff  had  failed  to  establish  that  the  driver  of  the 
automobile  was  the  servant  of  the  defendant  at  the 
time  of  the  accident,  and  in  submitting  that  question 
to  the  jury.  {Schmedes  v.  Deffaa,  214  N.  Y.  675;  Higgins 
V.  W.  U.  Tel.  Co.,  156  N.  Y.  75;  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215;  Maxmilian  v.  Mayor,  etc., 
62  N.  Y.  160;  Kellogg  v.  Church  Charity  Foundation, 
203  N.  Y.  191;  Lee  v.  Crawford  Co.,  182  App.  Div.  191; 
Weaver  v.  Jackson,  153  App.  Div.  661 ;  Cannon  v.  Fargo, 
222  N.  Y.  329;  Driscoll  v.  Towle,  181  Mass.  416;  Lmghran 
V.  Antophone  Co.,  77  App.  Div.  542.) 

William  S.  Evans  for  respondent.  Duffy  was,  at  the 
time  of  the  accident,  under  the  direction  and  control  of 
defendant  and  was,  therefore,  his  servant  as  a  matter  of 
law.  {Hartell  v.  Simonson  &  Son  Co.,  218 'N.  Y.  345; 
Schmedes  v.  Deffau,  153  App.  Div.  819;  214  N.  Y.  675; 
Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215;  Howard  v. 
Ludimg,  171  N.  Y.  507;  Wirth  v.  G.  R.  Signal  Co.,  136 
App.  Div.  536;  Higgins  v.  W.  U.  Tel  Co.,  156  N.  Y.  75; 
Mclnemey  v.  D.  &  H.  C.  Co.,  151  N.  Y.  411;  Muldoon  v. 
City  Fireproofing  Co.,  134  App.  Div.  453;  Callahan  v. 
Munson  S.  S.  Co.,  141  App.  Div.  791;  McCarthy  v. 
McCabe,  131  App.  Div.  396.) 

Collin,  J.  The  action  is  to  recover  damages  for  the 
alleged  negligence  of  the  defendant  by  which  the  death 
of  plaintiff's  intestate  was  caused.  (Code  of  Civil 
Procedure,  sections  1902-1905.)  The  judgment  of  the 
Trial  Term  consequent  upon  the  verdict  in  favor  of  the 
plaintiff  was  affirmed  by  the  non-unanimous  decision 
of  the  Appellate  Division. 
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Under  the  exceptions  and  the  briefs  of  counsel  the 
appeal  presents  the  single  question  whether  or  not  the 
evidence  tended  to  prove  the  UabiUty  of  the  defendant 
for  the  negligence  of  the  chauflfem*  in  so  driving  the 
automobile,  in  which  the  defendant  was,  against  the 
plaintifif's  intestate  as  to  cause  his  death.  The  evidence 
concerning  the  question  is  harmonious  and  without 
contradiction.  The  defendant  was  in  the  automobile 
under  the  conditions:  an  agreement  in  writing  existed 
between  the  Concord  Garage  Company,  the  owner,  or  the 
representative  of  the  owner,  of  the  automobile,  and  the 
defendant,  whereby  the  company  rented  the  automobile 
and  the  services  of  the  chauffeur  to  the  defendant  for 
the  term  of  three  months,  to  be  used  by  him  during  the 
term  at  any  hom*  of  the  day  or  night  he  desired;  the 
company  agreed  "  to  engage  and  furnish  a  chauffem*  to 
operate  and  run  said  automobile  during  said  period  at 
its  own  cost  and  expense  "  and  **  to  pay  all  expenses 
for  gasoline  used  in  propelling  said  automobile,  together 
with  any  and  all  expenses  for  repairs  or  supplies  used  in 
said  automobile;  "  also,  to  procure  insurance  covering 
the  defendant  from  all  UabiUty  by  reason  of  accidents, 
injuries  of  any  kind  or  from  any  cause  whatsoever;  the 
defendant  agreed  *'  to  pay  for  the  use  of  the  aforesaid 
automobile  and  services  of  a  chauflfeur  during  the  period  " 
a  designated  sum.  The  performance  of  the  agreement 
had  been  entered  upon  and  was  being  carried  out  at  the 
time  of  the  accident.  In  the  performance  the  defendant 
exercised  no  control  in  the  selection  of  the  chauffeur, 
or  over  him,  his  wages  or  the  car,  other  than  to  direct  him 
when  and  where  to  come  with  the  car  for  the  defendant 
and  where  to  transport  him.  The  car  when  not  in  the 
use  of  the  defendant  was  kept  in  the  garage  of  the  com- 
pany, was  there  cared  for  and  supplied  with  the  neces- 
saries by  the  company  and  there  the  chauflfeur  received 
caUs  of  the  defendant  for  the  use  of  the  car  and  the 
chauflfeur.     In  the  matters  of  coming  to  and  leaving 
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the  defendant  and  of  taking  him  to  the  places  directed 
by  him  the  chauffeur  was  under  his  directions.  The 
defendant  paid  for  the  chauffeur's  limcheon  when  using 
him  at  luncheon  time  and  paid  the  cost  of  having  the 
car  watched  when  in  the  defendant's  use  and  it  was 
necessary  for  the  chauffeur  as  well  as  defendant  to  leave 
it  unattended.  The  accident  happened  upon  a  street 
specifically  designated  by  defendant  to  be  taken  by  the 
chauffeur. 

In  virtue  of  those  facts  this  case  falls  into  a  class 
concerning  which  established  legal  principles  are  appU- 
cable  and  decisive.  The  defendant  was  not  liable  for 
the  death  of  the  intestate  unless  the  facts  tended  to 
prove  that  the  negUgent  chauffeur  in  driving  was  in  a 
legal  sense  a  servant  of  the  defendant.  There  is  not 
evidence  that  the  defendant  actively  interfered  with  and 
caused  the  manner  of  driving,  or  had  knowledge  or 
notice  that  the  chauffeur  was  incompetent  or  careless. 
It  was  essential,  therefore,  in  order  to  establish  a  liabihty 
against  the  defendant  that  the  relation  of  principal  and 
agent,  or  that  of  master  and  servant,  should  exist.  ( King 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  181 ;  Stevens 
V.  Armstrong,  6  N.  Y.  435.)  The  relation  of  principal 
and  agent  obviously  did  not  exist.  The  liabihty  of  the 
defendant  depends  on  the  doctrine  of  the  UabiUty  of  a 
master  for  the  acts  of  his  servant  done  in  the  course  of 
his  employment.  The  relation  of  master  and  servant 
is  created  by  contract,  express  or  impUed.  Of  the  ele- 
ments which  may  constitute  it,  those  that  the  servant 
must,  in  the  course  of  the  employment,  be  doing  the 
work  of  the  master  under  the  will,  direction  and  control 
of  the  master  throughout  all  the  details  of  the  work,  are 
essential.  (Schmedes  v.  Deffaa,  214  N.  Y.  675,  decided 
upon  the  dissenting  opinion  of  Miller,  J.,  in  the  court 
below,  153  App.  Div.  819;  Higgins  v.  Western  Union 
Tel  Co.,  156  N.  Y.  75;  Scribner's  Case,  231  Mass.  132; 
Butler  V.  Townsend,  126  N.  Y.  105.)    A  servant  may, 
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with  his  consent,  through  the  agreement  of  his  master, 
become  for  the  occasion  and  time  and  to  the  extent 
agreed  upon  the  servant  of  another.  A  master  may  loan 
or  let  to  another  a  servant  in  his  general  employment, 
with  the  consent  of  the  servant,  as  he  may  his  implements, 
in  such  manner  that  the  servant  does  the  work  of  the 
other  under  the  other's  exclusive  control  and,  therefore, 
is  for  the  occasion  and  time  the  servant  of  the  other. 
On  the  other  hand,  the  master  may  agree  with  another 
that  the  master  shall  himself  perform  the  work  of  the 
other,  through  his  own  servant,  the  master  retaining  the 
service,  direction  and  control  of  the  servant.  To  deter- 
mine whether  a  given  case  falls  within  the  one  class  or 
the  other  we  must  inquire  whose  is  the  work  being  per- 
formed. {Schmedes  v.  Deffaa,  214  N,  Y.  675;  Hartell 
V.  Simonson  &  Son  Co.,  218  N.  Y.  345;  Standard  Oil 
Company  v.  Anderson,  212  U.  S.  215;  Donovan  v.  Laing, 
Wharton  &  Down  Const.  Syndicate,  [1893]  1  Q.  B.  629.) 
In  the  HarteU  case  Judge  Cuddeback  said:  "A  servant 
in  the  general  employment  of  one  person,  who  is  tem- 
porarily loaned  to  another  person  to  do  the  latter's  work, 
becomes,  for  the  time  being,  the  servant  of  the  borrower, 
who  is  liable  for  his  negligence.  But  if  the  general 
employer  enters  into  a  contract  to  do  the  work  of 
another,  as  an  independent  contractor,  his  servants  do 
not  become  the  servants  of  the  person  with  whom  he 
thus  contracts,  and  the  latter  is  not  Uable  for  their  negU- 
gence."  (p.  349.)  A  servant  lent  or  let  by  his  master 
to  another  does  not  become  the  servant  of  the  other 
because  the  other  directs  what  work  is  to  be  done  or  in 
what  way  it  is  to  be  done.  If  the  servant  remains 
subject  to  the  general  orders  of  the  person  who  hires  and 
pays  him  he  is  still  his  servant,  although  specific  direc- 
tions may  be  given  him  by  the  other  from  time  to  time 
as  to  the  work  to  be  done.  The  other  person  has  the 
right  to  exercise  the  degree  of  control  of  the  servant 
essential   to   secure   the   fulfillment   of   the    agreement 
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between  the  master  and  himself.  (Johnson  v.  Netherlands 
Am.  Steam  Navigation  Co.,  132  N.  Y.  576;  Standard 
Oil  Co.  V.  Anderson,  212  U.  S.  215,  226;  Quinby  Co.  v. 
Estey,  221  Mass.  56.) 

Those  principles  have  been  frequently  applied  to  the 
letting  or  hiring  of  a  carriage  or  wagon  with  horses  and 
a  driver  to  be  used  for  the  conveyance  of  the  hirer  or 
his  property  from  place  to  place.  The  judicial  decisions 
hold  clearly  and  almost  uniformly  that  in  the  care  and 
management  of  the  horses  and  vehicle,  the  driver  does 
not  become  the  servant  of  the  hirer,  but  remains  subject 
to  the  control  of  the  general  employer,  and  that,  there- 
fore, the  hirer  is  not  Uable  for  his  negUgence  in  driving. 
(Kellogg  v.  Church  Charity  Foundation^  203  N.  Y.  191; 
Little  V.  Hackett,  116  U.  S.  366,  379;  Quarman  v.  Burnett, 
6  Mees.  &  Wels.  499;  Hussey  v.  Franey,  205  Mass.  413; 
Corliss  V.  Keovm,  207  Mass.  149;  Peach  v.  Bruno,  224 
Mass.  447;  Driscoll  v.  Towle,  181  Mass.  416;  Fenner 
v.  Crips  Bros.,  109  Iowa,  455;  Sacker  v.  WaddeU,  98 
Md.  43 ;  Frerker  v.  Nicholson,  41  Colo.  12.)  The  vehicles 
with  the  horses  and  driver  are  let  with  the  impUed 
imderstanding  that  the  driver  remained  the  servant  of 
the  owner,  and  as  such  had  the  management  of  the 
property  and  exercised  care  and  control  over  it.  The 
driver  and  the  property  are  engaged  in  the  owner's 
business  and  subject  to  his  management,  direction  and 
control.  It  is  inherent  in  and  a  part  of  that  business 
that  the  person  being  transported  should  have  the  power 
of  direction  as  to  where  and  when  he  should  be  taken. 

The  same  rule  is  applied  to  the  letting  of  an  auto- 
mobile and  a  chauffeur.  (Shepard  v.  Jacobs,  204  Mass. 
110;  Wallace  v.  Keystone  Automobile  Co.,  239  Penn.  St. 
110;   Gerretson   v.  Rambler   Garage  Co.,  149  Wis.  528.) 

In  the  present  case  the  written  agreement  defines  the 
relation  and  liabilities  of  the  parties.  It  gave  for  a  con- 
sideration to  the  defendant  the  use,  at  demand,  of  the 
automobile  and  a  chauffeur  to  operate  and  run  it  for  a 
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certain  period.  The  company  possessed,  managed,  cared 
for  and  supplied  the  automobile  and  selected,  employed 
and  controlled  the  chauffeur,  who  operated  the  car  for 
it.  The  extent  of  the  defendant's  control  was  to  direct 
the  chauffeiu*  when  and  where  to  come  with  the  auto- 
mobile, where  to  go  and  where  to  stop.  In  obeying  those 
directions  the  chauffeur  was  carrying  out  the  company's 
work  under  the  agreement.  The  defendant  had  no 
iskuthority,  management  or  care  over  the  automobile  or 
as  to  the  manner  in  which  it  should  be  treated  or  driven. 
The  chauffeur  did  the  company's  business  in  his  own 
way  and  the  orders  given  him  by  the  defendant  merely 
stated  to  him  the  work  which  the  company  had  arranged 
to  do. 

The  judgment  should  be  reversed  and  the  complaint 
dismissed,  with  costs  in  all  the  coiu'ts. 

HoGAN,  Cardozo  and  Crane,  JJ.,  concur;  Hiscock, 
Ch.  J.,  Chase  and  Andrews,  JJ.,  dissent. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  David  Hirshfield, 
as  Commissioner  of  Accounts  of  the  City  of  New 
York,  Appellant,  for  a  Warrant  of  Attachment  against 
Henry  R.  M.  Cook,  Respondent. 

New  York  (city  of)  —  board  of  education  of  city  —  division 
of  authority  and  responsibility,  as  to  public  schools,  between 
such  board  and  state  department  of  education  —  sections  96 
and  108  of  Qreater  New  York  charter  not  repealed  by  chapter 
786  of  Laws  of  1917  —  power  of  commissioner  of  accounts  to 
examine  accounts  of  board  of  education  —  when  attachment 
wiU  issue  against  witness  who  refused  to  obey  a  subpoena 
under  ruling  of  state  commissioner  of  education  advising  him 
so  to  do. 

1.  Although  public  education  is  a  state  and  n»t  a  munioipal 
function,  some  part  of  its  administration  may  by  the  state  be  comr 
nutted  to  a  municipality  and  to  a  board  of  education  as  a  department 
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of  such  municipality,  and  its  administration  will  thus  rest  upon  a 
specified  and  prescribed  division  of  authority  and  responsibility 
between  such  representatives  of  the  state  and  officers  of  the  state 
education  department  representing  the  state. 

2.  Chapter  786  of  the  Laws  of  1917  (Education  Law,  art.  33a; 
Cons.  L.  chap.  16)  did  not  expressly  repeal  that  part  of  section 
96  of  the  Greater  New  York  charter  which  provides  that  the  depart- 
ment of  education  shall  be  an  administrative  department  of  said 
city;  nor  section  108  thereof  which  provides  that  the  head  of  the 
department  of  education  shall  be  called  the  board  of  education. 
From  a  consideration  of  the  provisions  of  the  charter  that  concededly 
have  not  been  repealed  and  of  the  provisions  of  the  act  of  1917,  some 
of  which  are  herein  mentioned,  and  of  section  1618  of  the  charter, 
it  cannot  be  held  that  it  was  the  unmistakable  intention  of  the 
legislature  to  repeal  said  sections  so  far  as  they  relate  to  the  board 
of  education. 

3.  While  the  educational  affairs  in  the  city  of  New  York  are  under 
the  general  management  and  control  of  the  board  of  education,  such 
board  is  subject  to  municipal  control  in  matters  not  strictly  educsr 
tional  or  pedagogic.  The  city  is  given  supervisory  authority  over 
the  amount  of  expenditures  in  the  city  for  school  purposes,  when- 
ever they  exceed  four  and  nine-tenths  mills  on  every  dollar  of  the 
assessed  valuation  of  the  real  and  personal  property  in  the  city 
liable  to  taxation.  The  responsibility  of  determining  the  amoimt  of 
money  to  be  spent  by  the  board  of  education  over  and  above  the 
prescribed  amount  as  stated  has  been  left  to  the  city  and  not  to  the 
education  department  of  the  state  or  its  agencies  as  such,  imd  that 
duty  on  the  part  of  the  city  includes  the  duty  of  ascertaining  the 
facts  upon  which  its  responsibility  should  be  exercised.  One  of  the* 
ways  provided  by  the  charter  for  eliciting  information  for  use  in 
behalf  of  the  city  is  an  examination  to  be  conducted  pursuant  to  seo- 
tion  119  of  the  charter,  and  in  so  doing  the  commissioner  of  accounts, 
who  is  charged  with  that  duty  (Charter,  §  119),  has  full  power  to 
compel  the  attendance  of  witnesses;  and  where  the  commissioner  of 
accounts  issued  a  subpoena  to  the  auditor  of  the  board  of  education, 
requiring  him  to  appear  and  testify  upon  an  investigation  of  the 
accounts  of  the  board  of  education,  and  the  auditor,  under  the  advice 
and  direction  of  the  state  commissioner  of  education,  refused  to  obey 
the  subpoena,  a  warrant  of  attachment  should  be  issued  to  compd 
his  attendance. 

Matter  of  Hirshfield  v.  Cook,  188  App.  Div.  843,  revrersed. 


(Argued  October  1.  1919;  decided  December  2,  1919.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  3,  1*919,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  warrant  of  attachment. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

WiUiam  P.  BurVy  Corporation  Counsel  {John  F.  O^Brien, 
William  E.  C.  Mayer  and  John  Lehman  of  counsel), 
for  appellant.  Both  as  an  administrative  department  of 
the  city  and  as  a  body  empowered  to  expend  moneys 
raised  by  taxation  in  the  city  of  New  York,  the  depart- 
ment of  education  is  subject  to  investigation  by  municipal 
authorities  with  respect  to  such  expenditures.  {Gunnison 
V.  Bd.  of  Educationy  176  N.  Y.  11;  Hogan  v.  Bd.  of 
Education,  200  N.  Y.  370;  Smith  v.  Bd.  of  Education, 
208  N.  Y.  84;  TitusviUe  Iron  Co.  v.  City  of  New  York, 
207  N.  Y.  203;  Clarke  Co.  v.  Bd.  of  Education,  156  App. 
Div.  842;  215  N.  Y.  646;  Matter  of  Dobrovolny  v.  Prender- 
gast,  219  N.  Y.  280;  People  ex  rel.  Crammond  v.  Rome, 
136  N.  Y.  489;  People  ex  rel.  Conde  v.  Meyers,  161  App. 
Div.  315;  People  ex  rel.  Burnet  v.  Jackson,  85  N.  Y.  541; 
Matter  of  Flaherty  v.  Craig,  226  N.  Y.  76.)  The  creation 
of  the  territory  embraced  within  the  city  as  a  school 
district  does  not  alter  the  situation.  {Pasadena  School 
Dist.  V.  Pasadena,  Anji.  Cas.  1915B,  1039.)  The  juris- 
diction of  the  state  education  department  in  no  way 
conflicts  with  the  power  of  the  municipal  authorities  to 
examine  the  accounts  of  the  board  of  education  with 
respect  to  its  expenditures  of  moneys  raised  by  taxation. 
{People  ex  rel.  Bd.  of  Education  v.  Finley,  211  N.  Y. 
51;  People  ex  rel.  Light  v.  Skinner,  159  N.  Y.  162.) 

Morton  Stein  for  respondent.  The  conmiissioner  of 
accounts  has  no  jurisdiction  over  the  so-called  subject- 
matter  of  his  proposed  investigation.  The  board  of 
education    is   neither   a   city   nor    county   department. 
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{Matter  of  Foster,  139  App.  Div.  769;  Miller  v.  Tayntor, 
170  App.  Div.  126;  People  ex  rel.  Hylan  v.  Finegan, 
187  App.  Div.  737;  105  Misc.  Rep.  685;  McDonald  v. 
Keeler,  99  N.  Y.  463;  Harriman  Case,  211  U.  S.  407; 
Bullock  V.  Cooley,  225  N.  Y.  566;  People  ex  rel.  Bd.  of 
Education  v.  Finley,  211  N.  Y.  51.) 

Frank  B.  Gilbert  for  commissioner  of  education  and 
regents  of  the  university  of  the  state  of  New  York. 
The  department  of  education  of  the  city  of  New  York 
is  not  a  department  of  the  city  government;  the  board 
of  education  and  its  officers  and  employees  are  not  city 
officers;  the  conmiissioner  of  accounts  has  no  power  to 
conduct  a  special  examination  of  the  accounts  and 
methods  of  the  department  of  education  or  any  of  its 
officers.  {Gunnison  v.  Bd.  of  Education,  176  N.  Y.  11; 
Matter  of  Hertle,  120  App.  Div.  717;  Miller  v.  Tayntor^ 
170  App.  Div.  126;  Titu^ville  Iron  Co.  v.  City  of  New 
Yorky  207  N.  Y.  203;  Ackley  v.  Bd.  of  Education,  174 
App.  Div.  44.)  The  power  of  examination  and  inves- 
tigation of  the  board  of  education  of  the  city  of  New  York 
is  vested  exclusively  in  the  education  department  of  the 
state,  to  be  exercised  by  the  commissioner  of  education 
or  by  the  regents  of  the  university.  {Hutchinson  v. 
Skinner,  21  Misc.  Rep.  729;  Miller  v.  Tayntor,  170 
App.  Div.  126.) 

Chase,  J.  The  appellant  holds  his  office  by  appoint- 
ment pursuant  to  section  119  of  the  charter  of  the  city 
of  New  York  (L.  1901,  ch.  466,  amd.  L.  1916,  ch.  517) 
which  provides,  "  The  mayor  shall  appoint  and  remove 
at  pleasure  a  commissioner  of  accounts."  The  power 
and  authority  of  the  commissioner  of  accounts  is  defined 
by    that   section.     It   is    therein   provided: 

u  4e     *     *    n  gj^g^ii  j^g  ^jjg  j^^y  Qf  ^Yie  commissioner  of 

accounts,  once  in  three  months,  to  make  an  examinaUon 
of  the  receipts  and  disbursements  in  the  offices  of  the  comp^ 


Matter  of  Hirshfield  v.  Cook.  301 


1919.]  Opinion,  per  Chase,  J.  [227  N.  Y.] 


troUer  and  chamberlairij  in  connection  with  those  of  all  the 
departments  and  officers  making  returns  thereto,  and  report 
to  the  mayor  a  detailed  and  classified  statement  of  the 
financial  condition  of  the  city  as  shown  by  such  examina- 
tions. He  shall  also  make  siLch  special  examinations  of  the 
accounts  and  methods  of  the  departments  and  offi^s  of  the 
city  and  of  the  comities  of  New  York,  Richmond,  Queens, 
Kings  and  Bronx,  as  the  mayor  may  from  time  to  time 
directy  and  such  other  examinations  as  the  said  commissioner 
may  deem  for  the  best  interests  of  the  cityy  and  report  to  the 
mayor  and  the  board  of  aldermen  the  results  thereof.  For 
the  purpose  of  ascertaining  facts  in  connection  with  these 
examinations  he  shall  have  full  power  to  compel  the 
attendance  of  witnesses,     *    *    *." 

The  provisions  of  that  section  of  the  charter  are  not 
imconstitutional  as  conferring  judicial  powers.  {Matter 
of  HertU,  120  App.  Div.  717;  aflfd.,  190  N.  Y.  531.) 

Public  education  is  a  state  and  not  a  municipal  function. 
Boards  of  education  are  branches  of  the  state  government 
charged  by  the  state  with  the  administration  of  its  educa- 
tional  system.  {Ham  v.  Mayor ,  etc.,  of  N.Y.,  70  N.  Y. 
459;  Gunnison  v.  Board  of  Education,  N.  Y.,  176  N.  Y.  11; 
Schieffelin  v.  Komfort,  212  N.  Y.  520;  Smith  v.  Board  of 
Educationy  N.  7.,  208  N.  Y.  84,  87.)  Although  public 
education  is  a  state  and  not  a  municipal  function,  some 
part  of  its  administration  may  by  the  state  be  committed 
to  a  municipality  and  to  a  board  of  education  as  a  depart- 
ment of  such  municipality,  and  its  administration  will 
thus  rest  upon  a  specified  and  prescribed  division  of 
authority  and  responsibility  between  such  representatives 
of  the  state,  and  officers  of  the  state  education  depart- 
ment representing  the  state. 

The  board  of  education  in  the  city  of  New  York, 
.speaking  in  general  terms,  stands  as  a  substitute  for  the 
latter  as  a  corporate  agency  of  the  state  for  the  purpose 
of  administering  educational  matters.  {Smith  v.  Board 
of  Educoiiortj  supra.) 
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Prior  to  the  passage  of  chapter  786  of  the  Laws  of  1917 
the  admmistration  of  public  education  in  the  city  of 
New  York  was  of  a  dual  character.  {Clarke  Co.  v.  Board 
of  Educatim,  N.  7.,  156  App.  Div.  842;  aflfd.,  215  N.  Y. 
646;  Matter  of  Dobrovolny  v.  Prendergast,  219  N.  Y.  280.) 

To  a  Umited  extent  a  duality  of  authority  exists  between 
the  city  and  its  water  department  {Oakes  Mfg.  Co.  v. 
City  of  New  York,  206  N.  Y.  221),  and  the  county  clerk 
as  a  pubUc  official  {People  ex  rel.  Plancon  v.  Prendergast, 
219  N.  Y.  252),  and  the  justices  of  the  Supreme  Court  as 
officers  charged  with  the  duty  of  incurring  obligations 
payable  out  of  the  money  raised  by  taxation.  {Matter 
of  Flaherty  v.  Craig,  226  N.  Y.  76.)  That  the  board  of 
education  prior  to  the  act  of  1917  was  at  least  in  some  of 
its  duties  an  administrative  department  of  the  city  of 
New  York,  is  substantially  conceded.  The  contention 
of  the  respondent  on  this  appeal  is  that  the  administration 
of  the  school  system,  a  state  function,  is  now  wholly 
retained  by  it  and  that  it  has  not  delegated  any  of  its 
authority  to  the  municipality  either  directly  or  through 
a  department  thereof.  The  question  arises  in  this  case 
through  an  effort  on  the  part  of  the  mayor  of  the  city  of 
New  York  who  is  the  chairman  of  the  board  of  estimate 
and  apportionment  to  have  the  accounts  of  the  board  of 
education  examined  pursuant  to  the  provisions  of  section 
119  of  the  charter  from  which  we  have  quoted.  The 
appellant  issued  a  subpoena  to  the  respondent  Cook, 
who  is  the  auditor  of  the  board  of  education,  requiring 
him  to  appear  and  testify  upon  such  examination.  The 
board  of  education  at  a  meeting  thereof  at  which  the 
superintendent  of  schools  was  present  ordered  the  super- 
intendent to  permit  the  commissioner  of  accounts  to  make 
an  investigation  of  the  accounts  of  the  board  of  education. 
Under  the  advice  and  direction  of  the  commissioner  of 
education  Cook  refused  to  obey  the  subpoena.  An 
application  was  then  made  for  a  warrant  of  attachment  to 
compel  his  attendance  as  a  witness,   in  pursuance  of 
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sections  854  and  856  of  the  Code  of  Civil  Procedure. 
The  Special  Term  granted  the  motion  and  directed  him 
to  appear  for  examination.  {Matter  of  Hirshfield  v.  Cook, 
107  Misc.  Rep.  130.)  On  appeal  to  the  Appellate  Division 
the  order  was  reversed  and  the  motion  denied.  {Matter  of 
Hirshfield  v.  Cook,  188  App.  Div.  843.)  The  determina- 
tion of  the  question  before  us  depends  upon  a  construction 
of  the  act  of  1917. 

.  Under  that  act  which  is  made  a  part  of  the  Education 
Law  (Article  33a)  it  is  provided  that  a  board  of  education 
is  established  in  each  city  of  the  state  and  that  the 
educational  afifairs  in  each  city  shall  be  under  the  general 
management  and  control  of  a  board  of  education.  (Section 
865.)  The  powers  and  duties  of  the  board  of  education 
are  stated  with  some  detail.  (Section  868.)  So  far  as  the 
city  of  New  York  is  concerned  the  power  of  appointment 
of  the  members  of  the  board  of  education  is  retained  by 
the  mayor.  (Section  866.)  The  board  of  aldermen 
upon  the  recommendation  of  the  board  of  estimate  and 
apportionment  has  power  to  fix  the  salaries  in  the  depart- 
ment of  education  except  those  of  teachers,  examiners, 
and  members  of  the  supervising  stafiF.  (Greater  N.  Y. 
Charter,  sec.  56;  Matter  of  Dohrovolny  v.  Prendergast, 
219  N.  Y.  280;  Hogan  v.  Board  of  Education,  N.  Y.,  200 
N.  Y.  370.) 

It  is  the  duty  of  the  board  of  education  to  make  reports 
to  the  mayor  with  such  suggestions  and  recommendations 
relative  to  the  public  schools  of  the  city  of  New  York  as 
it  may  deem  proper.  (Greater  N.  Y.  Charter,  sec.  1095.) 
The  mayor  is  authorized  to  remove  members  of  the  board 
of  education  for  reasons  in  the  charter  enumerated. 
(Greater  N.  Y.  Charter,  sec.  1096.) 

The  act  of  1917  expressly  repeals  certain  specified  laws 
and  also  sections  of  the  Greater  New  York  charter  and 
provides  that  **  All  acts  or  parts  of  acts,  general  or  special, 
inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed    *     *     *.    And    all    acts    or    parts    of    acts, 
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general  or  special,  not  specifically  repealed  by  this  act 
and  not  inconsistent  with  the  provisions  of  this  act  shall 
remain  in  full  force  and  effect/'  (Sec.  881,  subd.  3.) 

In  considering  whether  the  legislature  intended  that 
any  particular  part  of  the  charter  of  the  city  of  New 
York  not  expressly  repealed  is  repealed  by  impUcation, 
consideration  should  be  given  to  the  language  of  section 
1618  thereof  which  provides:  *'  This  act  or  any  section  or 
provision  thereof  shall  not  be  deemed  to  be  repealed  or 
amended  by  any  act  of  the  legislature,  unless  it  be  so 
expressly  stated,  or  the  legislative  intention  to  that  effect 
is  unmistakable."  The  intent  must  be  manifest.  {Peter- 
son  V.  Mariino,  210  N.  Y.  412,  418.) 

The  act  of  1917  did  not  expressly  repeal  that  part  of 
section  96  of  the  Greater  New  York  charter  which 
provides  that  the  department  of  education  shall  be  an 
administrative  department  of  said  city;  nor  section  108 
thereof  which  provides  that  the  head  of  the  department 
of  education  shall  be  called  the  board  of  education. 
The  intention  of  the  legislature  to  repeal  said  sections 
so  far  as  they  relate  to  the  board  of  education  is  not  so 
clear  as  to  be  "  unmistakable.''  From  a  consideration 
of  the  provisions  of  the  charter  that  concededly  have 
not  been  repealed  and  of  the  provisions  of  the  act 
of  1917  some  of  which  are  herein  mentioned,  we  do  not 
think  that  it  was  the  intention  of  the  legislature  to 
repeal  said  sections  so  far  as  they  relate  to  the  board  of 
education. 

The  inter-relations  of  the  city  of  New  York  and  the 
board  of  education  thereof  are  affirmatively  shown  by  the 
act  of  1917  as  well  as  by  the  provisions  of  the  Greater 
New  York  charter  that  have  not  been  repealed.  While 
the  educational  affairs  in  each  city  are  under  the  general 
management  and  control  of  the  board  of  education,  such 
board  is  subject  to  municipal  control  in  matters  not  strictly 
educational  or  pedagogic.  Section  877  of  the  act  of  1917 
provides  that  *^  In  a  city  which  had,  according  to  the 


Matter  of  Hirshfield  v.  Cook.  305 


1919.]  Opinion,  per  Chase,  J.  [227  N.  Y.] 

Federal  census  of  nineteen  hundred  and  ten,  a  population 
of  one  million  or  more,  such  estimate  (for  the  current 
or  ensuing  fiscal  year  of  such  siun  of  money  as  it  may 
deem  necessary)  shall  be  filed  with  the  board  of 
estimate  and  apportionment.  If  the  total  amount 
requested  in  such  estimate  shall  be  equivalent  to  or  less 
than  four  and  nine-tenths  mills  on  every  dollar  of  assessed 
valuation  of  the  real  and  personal  property  in  such  city 
liable  to  taxation,  the  board  of  estimate  and  appor- 
tionment shall  appropriate  such  amount.  If  the  total 
amount  contained  in  such  estimate  shall  exceed  the  said 
simi  of  four  and  nine-tenths  mills  on  every  dollar  of 
assessed  valuation  of  the  real  and  personal  property  in 
such  city  liable  to  taxation,  such  estimate  shall,  as  to  such 
excess,  be  subject  to  such  consideration  and  such  action 
by  the  board  of  estimate  and  apportionment,  the  board  of 
aldermen,  and  the  mayor  as  that  taken  upon  departmental 
estimates  submitted  to  the  board  of  estimate  and  appor- 
tionment. The  board  of  estimate  and  apportionment  is 
authorized  to  make  additional  appropriations  for  educa- 
tional, purposes  authorized  by  this  chapter.  *  *  * 
The  general  school  fund  shall  be  raised  in  bulk  and  for  the 
city  at  large.  The  board  of  education  shall  administer 
all  moneys  approf«iated  or  available  for  educational 
purposes  in  the  city,  subject  to  the  provisions  of  law  relating  \ 
to  the  audit  and  payment  of  salaries  and  other  claims  by 
the  department  of  finance.'*     (Subd.  7.) 

It  appears  that  the  board  of  education  submitted  to  the 
board  of  estimate  and  apportionment  in  the  year  1918 
for  the  purpose  of  the  budget  for  the  year  1919  an  item- 
ized estimate  of  its  expenses  for  the  year  1919  as  required 
by  the  Education  Law.  The  aggregate  of  the  detailed 
items  of  such  estimate  was  $46,104,330.08.  The  total 
amount  appropriated  by  the  board  of  estimate  and 
apportionment  for  1919  was  $45,121,163.26,  which  was 
$3,025,000  in  excess  of  the  four  and  nine-tenths  mills 
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which  the  board  of  estimate  and  apportionment  is  required 
to  appropriate  if  declared  to  be  necessary  by  the  board  of 
education. 

The  appropriation  mentioned  does  not  include  any 
provision  for  the  purposes  or  liabilities  comprehended  in 
paragraph  c,  subdivision  1  of  section  877  of  the  Education 
Law.  Other  provisions  have  been  made  therefor  about 
which  there  is  a  controversy,  but  the  details  of  such 
provisions  are  immaterial  in  deciding  the  question  now 
before  us. 

Although  the  board  of  estimate  and  apportionment  had 
appropriated  to  the  board  of  education  for  the  year 
1918  $42,501,156.04,  which  was  the  exact  product  of 
four  and  nine-tenths  mills  on  every  dollar  of  assessment 
of  real  and  personal  property  in  New  York  city  for  that 
year,  in  January,  1919,  the  board  of  education  requested 
the  board  of  estimate  and  apportionment  to  make 
additional  appropriations  aggregating  $3,200,000  for  it 
to  meet  liabilities  alleged  to  have  been  incurred  by  the 
board  of  education  in  the  year  1918  in  excess  of  appro- 
priations made  for  it.  Six  hundred  thousand  dollars  has 
been  appropriated  by  the  board  of  estimate  and  appor- 
tionment on  account  of  such  alleged  UabiUties.  The  board 
of  estimate  and  apportionment  requested  the  board  of 
education  to  furnish  the  facts  and  particulars  in  detail 
with  respect  to  such  alleged  liabilities  and  the  neces- 
sity for  an  additional  appropriation.  The  information 
thus  sought  has  not  been  f lunished  by  the  board  of 
education. 

"  A  board  of  education  may,  to  meet  emergencies  which 
may  arise,  submit  a  special  estimate  in  which  items  for 
extraordinary  expenses  may  be  submitted  to  meet  such 
emergencies.  Such  estimate  shall  contain  a  complete 
statement  of  the  purposes  for  which  the  items  are  requested 
and  the  necessity  therefor.  The  same  method  of  pro- 
cedure shall  be  followed  in  submitting  such  estimate  and 
such  estimate  shall  be  subject  to  the  same  consideration 
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and  action  as  is  required  in  the  submission,  consideration 
and  action  upon  the  regular  annual  estimate  submitted 
by  a  board  of  education.  The  common  council  in  such 
a  city  shall  have  power  to  make  the  appropriations 
requested  by  a  board  of  education  in  such  special  estimate 
*    *    *."    (Subd.  8.) 

Section  879  provides:  "  In  a  city  having  a  population 
of  one  million  or  more,  the  board  of  estimate  and  appor- 
tionment may  in  its  discretion  annually  cause  to  be  raised 
such  9ums  of  money  as  may  be  required  for  the  purposes 
enumerated  in  subdivision  c  of  section  eight  hundred  and 
seventy-seven  of  this  act  (the  remodelling  or  enlarging 
of  buildings  under  its  control  and  management,  the  con- 
struction of  new  buildings  for  uses  authorized  by  this 
chapter  and  the  fiunishing  and  equipment  thereof,  the 
purchase  of  real  property  for  new  sites,  additions  to 
present  sites,  play-grounds  or  recreation  centers  and  other 
educational  or  social  purposes,  and  to  meet  any  other 
indebtedness  or  liability  incurred  under  the  provisions  of 
this  chapter  or  other  statutes,  or  any  other  expenses  which 
the  board  of  education  is  authorized  to  incur),  in  the 
manner  provided  by  law  for  the  raising  of  money  for  such 
purposes."     (Subd.  4.) 

Section  880  provides :  "  Public  moneys  apportioned  to  a 
city  by  the  state  and  all  funds  raised  or  collected  by  the 
authorities  of  a  city  for  school  purposes  or  to  be  used  by 
the  board  of  education  for  any  purpose  authorized  in 
this  chapter,  or  any  other  funds  belonging  to  a  city  and 
received  from  any  source  whatsoever  for  similar  purposes, 
shall  be  paid  into  the  treasury  of  such  city  and  shall  be 
credited  to  the  board  of  education."     (Subd.  1.) 

**  Such  funds  shall  be  disbursed  only  by  authority  of  the 
board  of  education  and  upon  written  orders  drawn  on  the 
city  treasurer  or  other  fiscal  officer  of  the  city  *  *  * 
(Subd.  2.)  *  *  *  and  such  funds  shall  not  be  paid 
out  except  on  audit  of  the  board  of  education  and  the 
caunUr  signature  of  the  comptroller    *     *    *     The  board 


308  Matter  op  Hirshfield  v.  Cook. 


[227  N.  Y.]  Opinion,  per  Chase,  J.  [Dec., 


0/  education  of  such  city  shall  make,  in  addition  to  such 
classification  of  its  funds  and  accounts  as  it  desires  for 
its  own  use  and  information,  siLch  further  classification 
of  the  funds  under  its  management  and  control  and  of 
the  disbursements  (hereof  as  the  comptroller  of  the  dty 
*  *  *  shall  require,  and  such  board  shall  furnish  such 
data  in  relation  to  such  funds  and  their  disbursements  as 
the  comptroller    *     *     *    shall  require.'^     (Subd.  3.) 

The  city  of  New  York  is  given  supervisory  authority 
over  the  amount  of  expenditures  in  the  city  for  school 
purposes,  whenever  they  exceed  four  and  nine-tenths 
mills  on  every  dollar  of  the  assessed  valuation  of  the  real 
and  personal  property  in  the  city  Uable  to  taxation. 
The  board  of  estimate  and  apportionment,  the  board  of 
aldermen  and  the  mayor,  each  in  the  manner  and  to  the 
extent  provided  by  the  charter,  is  charged  with  the 
responsibihty  and  duty  of  considering  and  determining 
what  moneys,  if  any,  in  excess  of  four  and  nine-tenths 
mills  on  every  dollar  of  assessed  valuation  shall  be 
appropriated  to  the  board  of  education  the  same  as  they 
are  severally  charged  with  the  responsibihty  and  duty 
of  determining  the  amount  to  be  appropriated  upon  or 
pursuant  to  other  departmental  estimates  submitted  to 
the  board  of  estimate  and  apportionment.  It  is  only 
when  an  appropriation  not  exceeding  four  and  nine- 
tenths  mills  on  every  dollar  of  assessed  valuation  is 
requested  by  the  board  of  education  that  the  amoimt 
must  be  appropriated.  The  appropriation  in  that  case 
rests  upon  the  command  of  the  state  expressed  in  the 
statute.  If  the  board  of  education  requests  an  appro- 
priation of  the  board  of  estimate  and  apportionment 
exceeding  four  and  nine-tenths  mills  on  every  dollar  of 
assessed  valuation  the  boards  and  officers  of  the  city 
charged  with  the  duty  of  determining  Vhat  amount,  if 
any,  shall  be  appropriated  to  the  board  of  education  in 
excess  of  four  and  nine-tenths  mills  on  every  dollar 
of  assessed  valuation,  should  have  full  information  and 
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knowledge  of  the  requirement  of  the  public  schools  of  the 
city. 

One  of  the  ways  provided  by  the  charter  for  eliciting 
information  for  use  in  behalf  of  the  city  is  an  examina- 
tion to  be  conducted  pursuant  to  section  119  of  the 
charter  from  which  we  have  quoted.  This  court  has 
recently  held  in  substance  that  the  commissioner  of 
education  as  the  chief  executive  officer  of  the  state 
system  of  education  can,  within  the  jurisdiction  of  such 
commissioner,  determine  matters  of  school  policy  and 
administration,  and  in  doing  so  is  not  subject  to  review 
by  the  courts.  {Bullock  v.  Cooley,  225  N.  Y.  566.)  His 
general  management  and  supervision  of  the  pubUc  schools 
as  such  executive  officer  of  the  education  department  of  the 
state,  does  not  give  him  exclusive  authority  to  determine 
all  controversies  affecting  a  municipality  when  it  claims 
authority  independent  of  and  in  hostiUty  to  the  educa- 
tion department.  {People  ex  rel.  Hylan  v.  Finegan, 
227  N.  Y.  219.) 

The  responsibility  of  determining  the  amount  of  money 
to  be  spent  by  the  board  of  education  over  and  above 
the  prescribed  amount  as  stated  has  been  left  to  the 
city  of  New  York  and  not  to  the  education  department 
of  the  state  or  its  agencies  as  such,  and  that  duty  on  the 
part  of  the  city  includes  the  duty  of  ascertaining  the  facts 
upon  which  its  responsibility  should  be  exercised. 

Whether  the  examination  of  the  auditor  of  the  board 
of  education  is  desired  because  the  board  of  education  is 
in  a  limited  extent  an  administrative  department  of  the 
city,  or  because  the  commissioner  of  accounts  deems 
the  examination  for  the  best  interests  of  the  city,  we 
think  he  is  entitled  to  conduct  such  examination  for  the 
purpose  of  ascertaining  the  financial  condition  of  the 
city  and  the  needs  of  the  public  schools  therein,  if  any, 
over  and  above  the  amount  that  must  be  appropriated 
simply  on  the  request  of  the  board  of  education.  If  the 
state  through  its  legislature  intends  to  make  the  board  of 
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education  of  the  city  wholly  independent  of  municipal 
action  and  prevent  the  city  or  the  officers  and  boards 
thereof  from  asserting  any  authority  relating  to  matters 
connected  with  the  public  schools  and  the  determination 
of  the  expenditures  therefor,  it  should  be  stated  by  it  in 
such  clear  language  that  its  intention  is  "  unmistakable." 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  that  of  the  Special  Term  aflSrmed,  with  costs  in  this 
court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Cardozo,  Pound,  McLaughlin  and 
Andrews,  JJ.,  concur;  Hogan,  J.,  absent. 

Order  reversed,  etc. 


Harry  J.  Leffert,  as  Assignee  of  Coney  Auto-Maze 
Corporation,  Respondent,  v.  Stephen  E.  Jackman, 
Appellant,  Impleaded  with  Another. 

Stock  Corporation  Law  —  consent  of  stockholdera  required 
to  make  legal  and  effectual  mortgage  on  corporate  property. 

The  piirpose  of  section  6  of  the  Stock  Corporation  Law  (Cons. 
Tjaws,  ch.  59)  is  to  require  the  consent  of  the  stockholders  as  therein 
provided  in  every  case  to  make  legal  and  effectual  a  mortgage  on  cor- 
porate property.  This  question  may  be  raised  by  a  general  assignee 
of  the  corporation  for  the  benefit  of  creditors.  (VaU  v.  Hamil- 
ton, 85  N.  Y.  453,  foUowed;  Black  v.  Ellis,  197  N.  Y.  402, 
distinguished.) 

Felbel  v.  Jackman,  183  App.  Div.  938,  afi&rmed 

(Submitted  October  14,  1919;  decided  December  2,  1919.), 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  September  9,  1918,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  to  have 
a  chattel  mortgage,  purported  to  be  given  by  the  Coney 
Auto-Maze  Corporation,  adjudged  illegal  and  void  and 
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to  have  the  same  canceled  of  record  because  it  had  not 
heea  .consented  to  by  the  holders  of  not  less  than  two- 
thirds  ot  the  capital  stocky  the  corporation  as  provided 
by  section-fi  of  the  Stock  Corporation  Law. 
^T^he  Coney  Auto-Maze  Corporation  is  a  domestic  stock 
corporation.    It  became  the  lessee  of  certain  property  on 
Coney  Island  for  a  term  conamencing  May  18,  1915, 
and  ending  January  1,  1920,  and  entered  into  possession 
thereof.    Pursuant  to  the  provisions  of  the  lease  there 
became  due  to  the  landlord  on  the  5th  day  of  July,  1916, 
the  sum  of  $4,250  as  rent  for  the  period  between  the  5th 
day  of  July,  1916,  and  the  2d  day  of  January,  1917. 
It  did  not  pay  said  rent  and  to  avoid  being  dispossessed  \ 
from  the  property  and  on  the  17th  day  of  August,  1916,  \ 
the  corporation  and  the  defendant  Payntar  jointly  and 
severally  executed  and  deUvered  to  the  defendant  Jack- 
man,  the  landlord,  their  promissory  note  dated  that  day 
for  said  amount  of  $4,250  payable  on  October  1,  1916,  , 
with  interest,  and  at  the  same  time  the  corporation  by 
its  officers  executed  and  delivered  to  said   landlord  a  / 
chattel  mortgage  on  certain  personal  property  owned  by 
the  corporation  as  security  for  the  payment  of  the  note/ 
The  mortgage  was  executed  and  delivered  without  the 
consent  in  writing  or  otherwise  of  two-thirds  of  the 
stockholders  of  said  corporation  and/^no  assent)  by  two-  i 
thirds  of  its  stockholders  has  ever  at  any  time  been  given  / 
thereto.  ' 

It  appears  without  contradiction  that  at  the  time  the 
mortgage  was  executed  and  deUvered  the  statute  was 
considered  by  the  mortgagee  and  he  was  told  by  the 
defendant  Payntar,  the  president  of  the  corporation,  that 
it  would  not  be  possible  to  obtain  the  required  statutory 
consent  thereto.  The  defendant  Payntar,  on  signing 
said  note  jointly  with  the  corporation,  personally  gave 
to  the  mortgagee  other  collateral  as  security  for  the 
payment  of  the  note.  Counsel  acting  for  the  landlord 
and  mortgagee,  at  the  time  the  mortgage  was  given, 
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testified  in  substance  that  he  took  the  corporate  mortgage 
because  he  was  trying  to  get  everything  to  secure  the 
note  that  he  could  obtain.  Neither  the  note  nor  the 
chattel  mortgage  has  been  paid. 

On  September  27,  1916,  the  corporation  duly  made, 
executed  and  dehvered  to  Frank  J.  Felbel  a  general 
assignment  jDfali  its  property  f orjthe  benefit  olits-Greditors^ 
The  plaintiff,  Harry  J.  Leffert,  has  since  been  duly  sub- 
stituted as  such  assignee  in  the  place  of  said  Felbel. 
This  action  was  brought  by  the  general  assignee  to  set 
aside  said  chattel  mortgage  as  illegal  and  void  and  to 
have  the  same  canceled  of  record.  An  answer  was  duly- 
interposed  by  the  mortgagee.  The  issues  were  tried  at 
the  Kings  Special  Term  and  judgment  was  rendered  in 
favor  of  the  plamtiff,  from  which  judgment  an  appeal 
was  taken  to  the  Appellate  Division,  where  it  was  unani- 
mously affirmed.  {Felbel  v.  Jackman,  183  App.  Div. 
938.) 

Alexander  Van  Wagoner  for  appellant.  The  objection 
that  the  chattel  mortgage  in  question  is  invalid  by  reason 
of  the  non-compliance  with  the  provisions  of  section  6 
of  article  1  of  chapter  59  of  the  Consolidated  Laws  is 
not  available  to  an  assignee  for  the  benefit  of  creditors. 
(Pavlding  v.  Chrome  Steel  Co.,  94  N.  Y.  334;  Market 
&  Fulton  Bank  v.  Jones,  7  Misc.  Rep.  207;  90  Hun,  605; 
Sugar  Co.  v.  Whitin,  69  N.  Y.  328;  Welch  v.  Bank,  122 
N.  Y.  177;  Beebe  v.  Power  Co.,  3  App.  Div.  334;  Black 
V.  Ellis,  129  App.  Div.  140;  197  N.  Y.  402;  Bank  v. 
Averell,  96  N.  Y.  467;  Quee  Drug  Co.  v.  Plaut,  51  App. 
Div.  607;  London  Realty  Co.  v.  Coleman  Stable  Co.,  140 
App.  Div.  495;  Vail  v.  Hamilton,  85  N.  Y.  453.) 

Robert  E.  Samuels  for  respondent.  The  mortgage 
being  invalid  because  of  the  lack  of  the  statutory  consent 
of  stockholders  may  be  so  declared  at  the  suit  of  the 
Dff^rtgagor's  assignee  for  the  benefit  of  creditors.     {Vail 


Lkfpert  v.  Jackmak.  313 

1919.]  Opinion,  per  Chasb,  J.  [227  N.  Y.] 

V.  Hamilton,  86  N.  Y.  453;  Lord  v.  Yonkers  Fuel  Gas  Co., 
99  N.  Y.  548;  London  Realty  Co.  v.  Coleman  Stable  Co., 
140  App.  Div.  495;  Quee  Drug  Co.  v.  Plant,  51  App. 
Div.  607;  Minnick  v.  Troy,  83  N.  Y.  516;  Tobias  v. 
Rogers,  13  N.  Y.  69;  Post  v.  Davis  Co.,  219  Fed.  Rep.  171; 
Clover  V.  Ehrlich,  62  Misc.  Rep.  245;  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  52;  (yreat;e«  v.  Got^^e,  69  N.  Y.  154.) 
The  plaintiflf  is  not  bound  to  restore  or  pay,  as  a  condition 
of  maintaining  this  action,  the  value  of  the  benefits 
received  from  the  mortgagee.  {Bissell  v.  M.  S.  R.  R. 
Co.,  22  N.  Y.  258;  R.  S.  Bank  v.  Averell,  96  N.  Y.  467; 
PumpeUy  v.  Phelps,  40  N.  Y.  60;  Vail  v.  HamilUm,  85 
N.  Y-  453.) 

Chase,  J.  Section  6  of  the  Stock  Corporation  Law 
(Chapter  59  of  the  Consolidated  Laws)  provides  that  a 
stock  corporation  shall  have  power  to  borrow  money 
and  contract  debts  when  necessary  for  the  transaction 
of  its  business,  or  for  the  exercise  of  its  corporate  rights, 
privileges  or  franchises  or.  for  any  other  lawful  purpose 
of  its  incorporation,  "  and  it  may  mortgage  its  property 
and  franchises  to  secure  the  payment  of  such  obligations, 
or  of  any  debt  contracted  for  said  purposes.  Every  such 
mortgage,  except  purchase-money  mortgages  and  mort- 
gages authorized  by  contracts  made  prior  to  May  first, 
ei^teen  hundred  and  ninety-one,  shall  be  consented 
to  by  the  holders  of  not  less  than  two-thirds  of  the 
capital  stock-  of  the  corporation,  which  consent  shall  be 
given  either  in  writing  or  by  vote  at  a  special  meeting 
of  the  stockholders  called  for  that  purpose,  upon  the 
same  notice  as  that  required  for  the  annual  meetings  of 
the  corporation;  and  a  certificate  under  the  seal  of  the 
corporation  that  such  consent  was  given  by  the  stock- 
holders in  writing,  or  that  it  was  given  by  vote  at  a 
meeting  as  aforesaid,  shall  be  subscribed  and  acknowledged 
by  the  president  or  a  vice-president  and  by  the  secretary 
or  an  assistant  secretary,  of  the  corporation,  and  shall  be 
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filed  and  recorded  in  the  oflSce  of  the  clerk  or  roister  of 
the  county  wherein  the  corporation  has  its  principal 
place  of  business.     *     *    * " 

The  question  whether  the  purpose  of  the  statute  is 
simply  to  protect  the  stockholders  from  careless,  improvi- 
dent or  corrupt  acts  of  the  officers  of  a  corporation  or  is 
intended  to  require  the  consent  of  the  stockholders  as 
provided  in  the  statute  in  every  case  to  make  legal  and 
effectual  a  mortgage  on  corporate  property,  has  been  a 
I  subject  for  consideration  in  this,  and  other  states  where 
similar  statutes  exist,  and  the  conclusions  reached  are 
not  imiform.  In  this  state,  however,  the  answer  to  the 
question  was  unmistakably  given  by  this  court  in  1881 
long  before  the  enactment  by  the  legislature  of  the  Stock 
Corporation  Law  of  1890  and,  of  course,  the  amend- 
ments thereto  and  revisions  and  consolidations  thereof 
since  that  time. 

We  refer  to  the  decision  in  Vail  v.  Hamilton  (85  N.  Y. 
453) .  In  that  case  it  appears  that  the  Secor  Manufactur- 
ing Company  had  a  capital  stock  consisting  of  five 
thousand  shares,  all  of  which  had  been  issued.  In  March, 
1874,  nine  hundred  and  forty  shares  of  the  stock  were 
transferred  to  and  became  the  property  of  the  company. 
In  July  five  hundred  of  the  shares  so  held  by  it  were 
transferred  on  the  books  of  the  corporation  to  one  C.  for 
the  purpose  of  securing  an  indebtedness  of  the  corporation 
and  a  certificate  therefor  was  delivered  to  him.  On  the 
1st  of  October  the  company  executed  to  defendants 
as  trustees  a  mortgage  upon  its  property  to  secure  $100,000 
of  its  bonds.  At  the  time  of  the  execution  of  the  mort- 
gage a  written  assent  to  it  was  signed  by  stockholders 
owning  two  thousand  seven  hundred  and  sixty-four 
shares  of  the  stock  and  in  addition  a  consent  was  signed 
by  the  company  by  its  secretary  and  president  claiming 
therein  to  be  a  stockholder  to  the  amount  of  nine  hundred 
and  forty  shares.  C.  did  not  know  of  nor  assent  to  the 
mortgage.    The    company    became    insolvent    in    1877 
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and  the  plaintiff  was  appointed  its  receiver  and  brought 
the  action  to  set  aside  the  mortgage  upon  the  ground 
that  the  necessary  assent  of  stockholders  thereto  had  not 
been  given.  The  court  say:  "  But  while  a  certain 
limited  number  of  the  stockholders,  to  be  called  trustees, 
were  empowered  in  that  character  to  manage  this 
property  and  the  stock  and  concerns  of  the  company, 
neither  in  a  corporate  capacity,  nor  through  its  trustees, 
was  it  permitted  to  mortgage  the  same  without  first 
obtaining  and  filing  '  the  written  assent  of  the  stock- 
holders owning  at  least  two-thirds  of  the  capital  stock 
of  such'  company.  (Laws  of  1848,  chap.  40,  §§  2,  3; 
Laws  of  1864,  chap.  517;  Laws  of  1871,  chap.  481.) 
It  is  noticeable  that  there  is  thus  called  into  action,  the 
corporation  as  an  artificial  entity,  the  body  of  the  trustees 
as  its  agent,  and  lastly,  the  constituent  members  of  the 
corporation  or  the  several  individuals  composing  it.  To 
each  of  these  a  duty  is  assigned,  and  to  make  vaUd 
the  transaction  now  before  us,  it  is  plain  that  something 
more  than  cwporate  action  was  required.  The  cor- 
poration might  become  a  party  to  the  mortgage,  and 
the  trustees  direct  its  officers  to  execute  it ;  but  there_must 
still  be  the  assent  of  the  stockholder.  The  will  of  the 
whole  body,  expressed  by  vote  or  resolution,  cannot  take 
its  place."     (p.  456.) 

The  court  further  held  that  the  assent  of  the  corporation 
claiming  as  an  owner  of  nine  hundred  and  forty  shares  is 
simply  the  assent  of  the  corporation  and  should  not  be 
counted  toward  the  assent  required  by  the  statute.  The 
court  further,  in  considering  the  particular  shares  trans- 
ferred on  the  books  of  the  corporation  to  C,  say :  "  Includ- 
ing these  shares  as  part  of  the  stock  to  be  represented, 
the  assent  required  by  statute  was  not  given  and  the 
mortgage  is  of  no  validity.  It  was,  however,  an  apparent 
hen  upon  the  property  embraced  in  it ;  and  we  concur  with 
the  General  Term  in  the  conclusion  that  the  action  was 
well  brought  by  the  receiver  to  remove  it.''      (p.  459.) 
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The  judgments  of  the  lower  courts  setting  aside  the 
mortgage  were  affinned. 

In  Rochester  Savings  Bank  v.  Averell  (96  N.  Y.  467), 
which  was  an  action  brought  to  foreclose  a  corporate 
mortgage  where  the  consent  of  two-thirds  of  the  stock- 
holders was  not  obtained  at  the  time  of  the  execution 
of  the  mortgage,  the  court  say:  ''But  no  assent  of  the 
stockholders  having  been  obtained,  it  was  invalid  and 
created  no  present  hen  upon  the  property.  {Vail,  RecW,, 
V.  Hamilton,  85  N.  Y.  453.)  In  the  case  cited,  this  court 
affirmed  a  judgment  setting  aside  at  the  instance  of  a 
receiver,  a  mortgage  executed  by  a  corporation  organized 
under  the  act  of  1848,  on  the  ground  that  the  assent  of 
the  requisite  number  of  stockholders  had  not  been 
obtained.  The  case  is  an  authority  for  the  proposition 
that  the  assent  of  stockholders  is  an  indispensable  condi- 
tion to  the  creation  of  a  valid  mortgage  under  the  act  of 
1864.''  (p.  472.) 
In  that  case  {Rochester  Savings  Bank  v.  AvereU)  the 
'  assent  of  stockholders  was  obtained  before  there  were 
any  intervening  rights  and  the  court  held  that  the 
mortgage  became  valid  as  of  the  time  when  the  assent 
was  given.  To  the  same  general  effect  is  the  decision 
in  Welch  v.  Importers  &  T,  N.  Bank  (122  N.  Y.  177)  and 
Martin  v.  Niagara  F.  P.  Mfg.  Co.  (122  N.  Y.  165). 

In  Lard  v.  Yonkers  Fuel  Gas  Co.  (99  N.  Y.  547)  the 

plaintiff  sought  to  foreclose  a  corporate  mortgage  on 

real  and  personal  property  and  also  the  rights,  privileges 

and  franchises  described  in  the  mortgage.    Judgment  of 

foreclosure  and  sale  was  entered  from  which  an  appeal 

i  was  taken.    It  appears  that  the  consent  of  two-thirds 

i  of  the  stockholders  of  the  corporation  to  the  execution 

,  of  the  mortgage  covered  only  the  real  and  personal 

'  property  of  the  company  and  did  not  mention  its  fran- 

'  chises,   privileges   and   rights.    The   court  say:    "  This 

omission  is,  of  itself,  sufficient  ground  for  holding  the 

mortgage  inoperative  as  to  those  rights.    The  judgment 
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appealed  from  authorizes  the  sale  of  the  real  and  personal 
property,  and  also  of  all  the  rights,  privileges,  and  fran- 
chises described  in  the  mortgage.  In  so  far  as  it  authorizes 
a  sale  of  the  corporate  franchises  of  the  company,  the 
judgment  should  be  reversed/'     (p.  557.) 

The  conclusion  reached  in  the  decision  of  this  court 
in  Vail  v.  Hamilton  (supra)  was  approved,  reasserted 
or  expressly  followed  in  Astor  v.  Westchester  Gas  Ldght 
Co.  (33  Hun,  333) ;  Farmers  Loan  &  Trust  Co.  v.  Baker 
(20  Misc.  Rep.  387);  Matter  of  Wendler  Machine  Co. 
(2  App.  Div.  16);  Beehe  v.  Richmond  L.,  H.  &  P.  Co.  (13 
Misc.  Rep.  737,  742) ;  Quee  Drug  Co.  v.  Plaut  (51  App. 
Div.  607) ;  London  Really  Co.  v.  Coleman  Stable  Co.  (140 
App.  Div.  495);  Matter  of  Post  &  Davis  Co.  (219  Fed. 
Rep.  171);  Matter  of  Progressive  WaU  Paper  Corporation 
(230  Fed.  Rep.  171) ;  Karasik  v.  Peoples  Trust  Co.  (252 
Fed.  Rep.  324). 

The  decisions  of  this  court  relied  upon  by  the  appellant 
do  not  sustain  his  contention.  In  Greenpoint  Sugar 
Company  v.  Whitin  (69  N.  Y.  328,  333)  the  court  m  the 
discussion  of  the  question  then  before  it  say  that  its 
decision  is  made  "  Without  considering  the  question 
whether  any  but  stockholders  may  interpose  the  objection 
to  the  authority  exercised  in  this  case.'' 

In  Paulding  v.  Chroma  Steel  Co.  (94  N.  Y.  334,  341)  the 
court,  referring  in  substance  to  the  question  whether  the 
assent  required  by  the  statute  to  the  giving  of  a  mortgage 
was  simply  for  the  benefit  and  protection  of  stockholders 
against  improvident  or  corrupt  acts  of  the  officers  of  the 
corporation,  or  because  the  legislature  regarded  the 
mortgaging  of  corporate  property  without  such  assent 
as  improper  per  se,  say:  "  The  question,  however,  does 
not  arise  here,  for  neither  the  policy  of  the  act  nor  its 
beneficent  action  can  be  invoked  for  the  agreement  was 
in  fact  made  and  the  mortgage  authorized  by  all  the 
stockholders." 

In  Black  v.  Ellis  (197  N.  Y.  402)  a  corporation  had 
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acquired  title  to  chattels  covered  by  a  purchase-money 
mortgage.  Its  acquisition  of  title  was  subject  to  the 
lien  of  said  chattel  mortgage,  and  to  a  covenant  to  renew 
it  in  every  year  in  proper  form.  The  court  held  that  the 
obligation  to  renew  was  a  part  of  the  purchase  price  of 
the  chattels  and  that  the  statute  requiring  the  consent 
of  stockholders  to  a  corporation  giving  a  mortgage  on 
its  property  did  not  apply  to  the  renewal  mortgage  under 
consideration.  The  court  say:  "  The  statute  manifestly 
appUes  to  creating  a  new  encumbrance  on  corporate 
property,  not  to  keeping  alive  one  existing  on  property 
acquired  subject  to  mortgage  and  under  agreement  to 
continue  as  a  valid  and  subsisting  lien.''     (p.  411.) 

As  the  question  whether  a  corporate  mortgage  was 
executed  with  the  consent  of  stockholders  as  required 
by  the  statute  can  be  raised  by  the  corporation  and  a 
receiver  thereof,  it  is  manifest  that  it  can  be  raised  by 
a  general  assignee  for  the  benefit  of  all  the  creditors. 

The  judgment  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  affirmed. 


George  H.  Diehl,  Jr.,  Appellant,  v.  Amalie  M.  Becker, 
as  Executrix  of  Ernest  G.  Hoffmann,  Deceased,  and 
William  D.  Sporborg,  as  Administrator  with  the 
Will  Annexed  of  the  Estate  of  Ernest  G.  Hoffmann, 
Deceased,  Respondents. 

Decedent's  estate  —  short  Statute  of  Limitations  —  what 
must  be  done  to  set  such  statute  in  operation  —  usury  —  when 
agreement  to  repay  loan  with  a  specified  bonus  dependent 
upon  varying  conditions  of  sale  of  patented  invention  is 
usurious. 

1.  To  set  in  operation  the  short  Statute  of  Limitations  (Code  Civ. 
Pro.  §  1822)  two  things  are  necessarj':  First,  the  claim  must  be 
exhibited  to  the  executor.     **  Exhibited  "  as  here  used  means  apresen- 
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tation  of  the  claim  to  the  executor  in  writing  and  a  demand  for  its 
payment.  Second,  notice  of  rejection  must  be  served  upon  the 
claimant.  The  demand  must  be  clear  and  decisive.  A  general  con- 
versation from  which  contrary  inferences  may  be  drawn  as  to  whether 
a  demand  for  immediate  payment  was  or  was  not  intended,  or  as  to 
whether  the  executor  should  have  understood  that  such  a  demand  was 
made,  is  not  enough. 

2.  Even  if  a  letter  properly  directed  and  stamped  is  properly 
mailed,  the  presumption  of  its  receipt  is  one  of  fact  based  upon  the 
circumstances  of  the  particular  case.  Where  there  was  no  proof  of 
a  proper  address  or  of  proper  stamps,  the  trial  court  was  justified 
in  finding  that  it  was  never  received. 

3.  Where  the  debtor  may  under  the  terms  of  a  contract  relieve 
himself  of  all  further  liability  by  payment  of  the  principal  and  interest 
of  a  loan,  there  is  no  question  of  usury  involved  even  though  on 
certain  contingencies  a  greater  amoimt  would  become  due.  (Sumner 
V.  People,  29  N.  Y.  337,  followed.) 

4.  On  examination  of  the  terms  of  an  agreement  for  a  loan  which 
was  to  be  repaid  with  certain  sums  as  a  bonus  dependent  upon 
varying  conditions  relative  to  the  sale  or  license  by  the  borrower  of 
oertain  patented  inventions,  held,  that  the  agreement  was  such  that 
the  borrower  could  not  by  its  terms  be  relieved  of  the  payment  of  a 
greater  simi  than  the  principal  and  interest  at  the  legal  rate  and, 
therefore,  the  loan  was  usurious. 

LHehl  V.  Becker,  186  App.  Div.  16,  affirmed. 

(Argued  October  22,  1919;  decided  December  2,  1919.) 

Appeal  from  a  judgment  entered  February  3,  1919, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  directing  a  dismissal  of  the  complaint. 

The  complaint  alleged  that  on  March  19th,  1908,  the 
plaintiff  loaned  to  one  Hoffmann  the  sum  of  $5,000 
upon  the  terms  and  conditions  of  the  following  letter: 

''March  IQlh,  1908. 
"  Mr.  Geokge  H.  Diehl,  Jr., 

"  New  York  City. : 
"  My  dear  Sir. —  If  you  will  loan  me  the  sum  of  Five 
thousand  Dollars  ($5,000)  I  will  secure  to  you  the  pay- 
ment of  that  amount  out  of  the  net  proceeds  realized 


320  DiEHL  V.  Becker. 


[227  N.  Y.]  Statement  of  case.  [Dee. , 

by  me  from  the  sale  or  other  disposition  of  the  following 
inventions  of  mine  or  from  the  granting  of  any  rights 
or  licenses  thereunder  or  under  any  Letters  Patent  of 
the  United  States  that  may  be  granted  therefor,  viz:" 
[Describing  certain  letters  patent.]  "  I  also  agree  that 
if  any  such  sale  or  Ucense  be  made  within  six  months 
from  the  date  hereof  to  pay  to  you  out  of  the  net  proceeds 
derived  therefrom  as  and  when  received  by  me  the  said 
smn  of  $5,000  with  interest  thereon  up  to  the  time  of 
payment  at  the  rate  of  6%  per  annum  together  with  the 
further  sum  of  $1,250  provided  the  whole  of  said  sums 
are  thus  paid  within  such  period  of  six  months. 

''I  also  agree  that  if  any  such  sale  or  Ucense  be  made 
at  any  time  after  six  months  from  the  date  hereof,  to 
pay  to  you  out  of  the  net  proceeds  derived  therefrom 
as  and  when  received  by  me,  the  said  sum  of  $5,000 
with  interest  thereon  up  to  the  time  of  payment,  at  the 
rate  of  6%  per  annmn  together  with  the  further  sum  of 
$2,500. 

"Of  course  it  is  to  be  understood  between  us  that  I 
retain  the  sole  right  for  the  term  of  five  years  from  the 
date  hereof  to  sell  the  above  inventions  and  applications 
and  any  Letters  Patent  of  the  United  States  that  may  be 
granted  therefor  or  to  grant  rights  or  Ucenses  under  the 
above  mentioned  applications  or  under  any  Letters 
Patent  of  the  United  States  that  may  be  granted  therefor 
on  such  terms  as  I  see  fit  notwithstanding  this  letter, 
but  I  hereby  agree  to  notify  you  when  I  shall  have  made 
any  such  sale  or  Ucense. 

**  I,  however,  agree  that  if  I  make  any  sale  of  the  above 
mentioned  inventions  or  Letters  Patent  therefor,  instead 
of  granting  any  rights  or  licenses  thereunder,  that  I  wiU 
not  sell  the  same  for  less  than  the  sum  of  $10,000.  On 
the  other  hand  if  I  grant  any  rights  or  Ucenses  under  the 
above  mentioned  inventions  or  under  any  Letters  Patent 
therefor,  then  the  net  amount  of  royalties  which  I  may 
receive  therefrom  shaU  be  paid  over  by  me  to  you  from 
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time  to  time  until  the  whole  of  the  above  mentioned 
sums  have  been  fully  paid  to  you. 

"  It  is  also  understood  that  I  am  to  pay  to  you  semi- 
annually the  interest  at  6%  per  annum  on  the  above 
mentioned  sum  of  $5,000  until  said  sum  is  fully  paid; 
and  of  course  I  have  the  right  to  pay  oflf  the  whole  or 
any  part  of  said  sum  of  $5,000  with  the  accrued  interest, 
at  any  time  after  the  date  hereof,  but  if  I  do  so  you 
will,  nevertheless,  be  entitled  to  receive  the  sum  of 
$1,250,  or  the  sum  of  $2,500,  in  addition,  depending 
upon  whether  I  make  any  sale  or  other  disposition  of 
the  above  inventions  or  of  any  Letters  Patent  therefor 
within  six  months  from  the  date  hereof  or  after  that 
period  as  above  set  forth. 

"  Yours  very  truly, 

''  E.  G.  HOFFMANN." 


John  Kenneth  Byard  for  appellant.  It  is  well  settled 
that  to  constitute  usury  there  must  be  a  binding  obUgation 
on  the  borrower  to  pay  more  than  the  legal  rate.  If 
payment  of  the  excess  is  within  the  will  of  the  borrower 
or  if  the  contingency  upon  which  such  excess  payment 
depends  is  subject  to  the  exclusive  control  of  the  borrower 
so  that  he  has  power  to  determine  independently  of  the 
lender  whether  or  not  the  excess  payment  shall  be  made, 
there  is  no  usury.  {Sumner  v.  People,  29  N.  Y.  337; 
Richardson  v.  Hughiity  76  N.  Y.  55;  Home  Ins,  Co.  v. 
Dunham,  33  Hun,  415;  Kilpatrick  v.  Germania  Life 
Ins.  Co.,  95  App.  Div.  287;  183  N.  Y.  163;  Lcrrd  v. 
Cronin,  9  App.  Div.  9;  Bank  of  Chenango  v.  Curtiss,  19 
Johns.  326;  Spain  v.  Hamilton,  1  Wall.  604;  Ramsey  v. 
Morrison,  39  N.  J.  L.  591;  Blake  v.  Yount,  42  Wash. 
201;  Cissna  Loan  Co.  v.  Gawley,  87  Wash.  438;  Cutler 
V.  Howe,  8  Mass.  257;  Chaffe  v.  Landers,  46  Ark.  364; 
Billingsley  v.  Dean,  11  Ind.  331.)  The  six-year  Statute 
of  Limitations  does  not  apply.    The  transaction  was  a 
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loan  payable  on  demand  after  five  years  from  the  date 
thereof.  (Wright  v.  Reusens,  133  N.  Y.  298;  Elliot  on 
Cont.  §  1521;  Russell  v.  AUerton,  108  N.  Y.  288;  Sirrum 
V.  Etgm,  213  N.  Y.  589;  GiUet  v.  Bank  of  America,  160 
N.  Y.  549;  JStaten  Island  Shipbuilding  Co.  v.  Spearin, 
149  App.  Div.  854;  Marshall  v.  Com.  Travelers'  Mui. 
Ace.  Assn.,  170  N.  Y.  434;  Moran  v.  Standard  Oil  Co., 
211  N.  Y.  187.)  The  short  Statute  of  Limitations  is  not 
applicable.  Appellant's  claim  was  never  presented  to  the 
executors  of  the  estate  of  Ernest  Gustav  Hoflfmann,  and, 
therefore,  respondent's  attempted  rejection  thereof  was 
necessarily  inoperative  and  wholly  nugatory.  ( Ulster 
Co.  Savings  Inst.  v.  Young,  161  N.  Y.  23.)  Assuming, 
but  not  conceding,  that  there  was  a  legal  presentation 
of  appellant's  claim,  respondent  has  failed  to  show  that 
the  same  was  rejected  as  required  by  law.  {RatMmn 
V.  Acker,  18  Barb.  393;  People  v.  L.,  etc.,  R.  R.  Co.,  13 
Hun,  211;  Peabody  v.  Satterlee,  166  N.  Y.  174;  Herter 
V.  Mullen,  52  App.  Div.  325,  329;  Matter  of  Boland  v. 
Sokolski,  56  Misc.  Rep.  333.) 

Thomas  F.  J.  Connolly  and  William  D.  Sporhorg  for 
respondents.  The  agreement  is  tainted  with  usiuy  and 
is  void.  (39  Cyc.  951;  Webb  on  Usury,  §  24;  Brown 
V.  Brinkerhoff,  13  Alb.  L.  J.  16;  Browne  v.  Vredenimrgh, 
43  N.  Y.  195;  Scott  v.  Fabacher,  176  Fed.  Rep.  229; 
Tyng  v.  C.  W.  Co.,  58  N.  Y.  308;  Leavitt  v.  De  Launy, 
4.  N.  Y.  363;  Hungerford  B.  &  C.  Co.  v.  Brigham,  47 
Misc.  Rep.  240;  Arnold  v.  Angel,  62  N.  Y.  508;  Gilbert 
V.  Warren,  19  App.  Div.  403 ;  Simon  v.  Etgen,  213 
N.  Y.  589;  Simon  v.  Burgess,  146  App.  Div.  37;  Beatty 
V.  Bacon,  187  App.  Div.  447.)  The  plaintiflf's  claim  is 
barred  by  the  six-year  Statute  of  Limitations.  {Wallach 
V.  Dryfoos,  140  App.  Div.  438;  Canet  v.  Smith,  173  App. 
Div.  241;  Featherstme  v.  Fowler,  174  App.  Div.  452; 
Vamey  v.  Ditmars,  217  N.  Y.  223;  Watson  v.  Gugino, 
204  N.  Y.  532;  Jones  v.  Kent,  80  N.  Y.  585;  Beatty  v. 
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Bacon,  187  App.  Div.  447.)  This  claim  is  barred  by 
the  short  Statute  of  Limitations  set  forth  in  section 
1822  of  the  Code  of  Civil  Procedure  as  it  existed  at  the 
time  when  the  plaintiff's  claim  was  rejected.  ( Ulster 
Co,  S.Instn.  v.  Young,  161  N.  Y.  23;  Titus  v.  Poole,  145 
N.  Y.  414.) 

Andrews,  J.  This  action  is  brought  to  recover  for 
a  loan  of  $5,000  made  by  the  plaintiff  to  one  Hoffmann. 
The  defense  is  usury,  the  six  years'  Statute  of  Limitations 
and  the  six  months'  Statute  of  Limitations. 

The  loan  was  made,  as  the  complaint  alleges,  upon 
the  terms  and  conditions  set  forth  in  a  letter  written 
by  Hoffmann  to  the  plaintiff.  At  the  close  of  the  trial 
both  sides  moved  for  the  direction  of  a  verdict.  It  was 
directed  for  the  plaintiff.  Upon  appeal,  the  Appellate 
Division  reversed  the  judgment  and  dismissed  the  com- 
plaint, not  on  the  facts  but  as  a  question  of  law  on  the 
ground  that  the  action  was  barred  by  the  six  months' 
Statute  of  Limitations. 

In  this  it  erred.  The  trial  court  is  presumed  to  have 
found  all  questions  of  fact  raised  by  the  evidence  in  favor 
of  the  plaintiff.  To  set  in  operation  the  short  Statute 
of  Limitations  two  things  are  necessary :  First,  the  claim 
must  be  exhibited  to  the  executor.  "  Exhibited "  as 
here  used  means  a  presentation  of  the  claim  to  the 
executor  in  writing  and  a  demand  for  its  payment. 
( Ulster  County  Savings  Institution  v.  Young,  161  N.  Y. 
23.)  Second,  notice  of  rejection  must  be  served  upon 
the  claimant. 

We  do  not  hold  that  where  a  note,  signed  by  the 
deceased,  is  presented  to  the  executor,  and  a  demand 
inade  for  its  payment,  anything  more  is  essential.  But 
the  demand  must  be  clear  and  decisive.  A  general 
conversation  from  which  contrary  inferences  may  be 
drawn  as  to  whether  a  demand  for  immediate  payment 
was  or  was  not  intended,  or  as  to  whether  the  executor 
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should  have  understood  that  such  a  demand  was  made, 
is  not  enough. 

Such  the  court  might  have  found,  and  so  is  deemed 
to  have  found,  was  the  situation  here.  The  executor 
had  advertised  for  claims.  A  conference  was  had  between 
the  claimant  and  the  executor.  Apparently  the  contract 
was  produced.  Its  payment  was  discussed.  A  com- 
promise, subject  to  the  approval  of  the  surrogate,  was 
arranged.  On  his  refusal,  a  notice  was  prepared  stating 
that  the  claim  filed  with  the  executors  was  rejected.  As 
a  matter  of  law  we  cannot  say  these  facts  show  such  a 
presentation  as  the  statute  requires. 

The  notice  of  rejection  was  addressed  to  the  plaintiff 
and  mailed  to  him  at  127  Duane  street.  New  York.  The 
statute  contemplates  the  service  of  such  notice  upon  the 
claimant.  If  he  receives  it,  probably  it  is  not  material 
how  it  reaches  him.  {Sweeney  v.  City  of  New  York, 
225  N.  Y.  271.)  But  there  must  be  some  proof  that  it 
has  been  actually  received.  Even  if  a  letter  properly 
directed  and  stamped  is  properly  mailed,  the  presumption 
of  its  receipt  is  one  of  fact  based  upon  the  circumstances 
of  the  particular  case.  {Gates  v.  State  of  N.  Y.,  128  N.  Y. 
221.)  Here  there  is  no  proof  of  a  proper  address  or  of 
proper  stamps.  The  trial  court  was  at  least  justified  in 
finding  that  it  was  never  received. 

Under  the  contract  repayment  of  the  loan  could  not 
be  demanded  within  five  years.  Therefore,  the  six-year 
Statute  of  Limitations  is  not  applicable. 

The  more  serious  question  is  that  of  usury. 

"  No  person  *  *  *  shall,  directly  or  indirectly, 
take  or  receive  in  money,  goods  or  things  in  action,  or  in 
any  other  way,  any  greater  sum  or  greater  value,  for  the 
loan  or  forbearance  of  any  money,  goods  or  things  in 
action,  than  "  six  per  cent  per  annum.  (General  Business 
Law  [Cons.  Laws,  ch.  20],  §  371.) 

In  the  lower  courts  there  has  been  great  diversity  of 
opinion  as  to  the  proper  interpretation  of  the  contract. 
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The  majority  of  the  Appellate  Division,  however,  has 
held  that  by  its  terms  Hoflfmann  might  relieve  himself 
of  all  further  liability  by  payment  of  the  principal  and 
interest  of  the  loan.  If  so,  there  is  no  question  of  usury 
involved  even  though  on  certain  contingencies  a  greater 
amount  would  become  due.  {Sumner  v.  People,  29  N.  Y. 
337.) 

We  do  not  so  understand  the  contract.  Under  it, 
three  courses  of  action  were  open  to  Hoffmann. 

1.  He  might  make  a  sale  or  license  of  his  patents 
before  he  repaid  the  loan.  In  that  case  a  bonus  beyond 
principal  and  legal  interest  would  be  due. 

2.  He  might  at  any  time  repay  the  loan  with  interest. 
But  in  that  case  the  plaintiff  would  still  be  "  entitled 
to  receive  the  sum  of  $1,250  or  the  sum  of  $2,500  in 
addition,  depending  upon  whether  I  make  any  sale  or 
other  disposition  of  the  above  inventions  or  of  any  letters 
patent  therefor  within  six  months  from  the  date  hereof, 
or  after  that  period  as  above  set  forth.''  This  agreement 
may  be  variously  interpreted.  It  may  mean  that  the 
borrower  retains  the  option  to  sell  his  inventions  or  not 
at  any  time  and  only  in  case  he  does  sell  is  the  bonus  due. 
Or  that  he  shall  sell  within  a  reasonable  time  after  the 
expiration  of  the  five-year  period  and  if  he  fails  to  do  so, 
he  must  pay  the  bonus.  Or  that  a  lien  is  created  upon 
the  inventions,  for  principal,  interest  and  bonus,  and 
if  the  latter  is  not  paid  within  five  years,  the  lien  may  be 
foreclosed.  The  first  is  the  most  favorable  interpretation 
for  the  appellant  and  may  be  adopted  for  the  purposes 
of  this  discussion. 

In  Sumner  v.  People  (29  N.  Y.  337,  340)  Burdick  agreed 
on  November  30,  1857,  that  if  he  did  not  pay  Sumner 
$800  which  he  owed  him  by  December  5th,  he  would 
give  him  $16  extra.  This  court  held  that  under  these 
circumstances  the  jury  should  have  been  told  that  if 
the  $16  were  to  be  paid  upon  a  contingency  over  which 
Burdick  had  any  control  it  was  not  usury.    Where  a 
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payment  is  '*  conditional,  and  that  condition  is  within  the 
power  of  the  debtor  to  perfonn,  so  that  the  creditor  may 
by  the  debtor's  act  be  deprived  of  any  extra  payment, 
it  would  not  be  usmious."  If  Burdick  fulfilled  the  condi- 
tion, he  relieved  himself  of  all  further  obligations.  The 
contract  was  at  an  end.  This  was  also  true  in  the  cases 
cited  in  the  prevailing  opinion  and  in  the  dissenting 
opinion  of  Judge  Denio. 

In  the  case  at  bar  another  situation  is  presented. 
Payment  of  principal  and  interest  did  not  end  all  obli- 
gations under  the  contract.  If  ever  thereafter  the 
borrower  sold  his  patents,  the  bonus  became  due.  It  is 
true  he  might  not  sell  them.  But  in  any  event  the 
plaintiff  was  entitled  to  his  principal  and  interest  and  in 
addition  thereto  he  acquired  this  contingent  right.  It 
was  a  valuable  right.  He  acquired  it  under  the  original 
contract  as  part  compensation  for  the  loan.  No  act  of 
the  borrower  might  deprive  him  of  it.  The  plaintiff 
was  to  receive  for  the  loan  of  his  money  a  greater  value 
than  six  per  centum.  This  was  usury  within  the  definition 
of  the  statute. 

3.  Hoffmann  might  not  repay  the  loan  for  five  years. 
In  that  case  the  lender  had  a  lien  on  the  patents  which  he 
might  foreclose.  If  he  did  so  foreclose  them,  on  a  sale 
he  would  be  entitled  to  his  bonus.  It  will  be  noticed 
that  the  borrower  promises  to  secure  the  plaintiff  for  the 
payment  of  the  loan  out  of  the  net  proceeds  realized 
upon  the  sale  or  other  disposition  of  his  inventions.  The 
borrower  retains  the  sole  right  to  sell  the  inventions  or 
to  grant  Ucenses  under  them  for  five  years.  These 
clauses  must  mean  that  it  was  the  intention  to  grant  a 
lien  on  the  patents  as  security  for  the  loan.  Otherwise 
the  clause  as  to  retaining  the  sole  right  to  sell  is  meaning- 
less; and  especially  the  phrase  that  this  is  done  '*  not- 
withstanding this  letter."  If  such  a  lien  is  created  the 
agreement  is  absolute  to  pay  out  of  the  proceeds  of  the 
sale  of  the  patents  the  interest  and  $2,500  bonus.     Clearly 
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on  a  foreclosure  sale  made  after  the  five  years  the  plaintiff 
would  be  entitled  to  such  bonus. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan  and  Car- 
Dozo,  JJ.,  concur;  Crane,  J.,  concurs  in  result  on  ground 
that  the  claim  is  barred  by  the  Statute  of  Limitations. 

Judgment  affirmed. 


Ceua  Friedman,  Appellant,  v.  Juuus  Blauner  et  al.. 

Respondents. 

• 

Partnership  —  offer  of  Judgment  —  when  offer  of  Judgment 
made  by  one  co-partner  not  in  compliance  with  statute  (Code 
Civ.  Pro.  §§  788-740)  and  not  binding  upon  his  co-partner. 

1.  No  prestimption  of  authority  arises  from  a  partnership,  which 
permits  third  persons  to  hold  the  firm  liable  on  offers  of  judgment 
subscribed  by  one  of  the  members  of  the  firm  in  his  own  name.  Not 
only  must  one  partner  assuming  to  act  for  his  co-partners  in  this 
regard  actually  be  their  agent,  but  the  authority  expressed  or  implied 
must  be  exercised  in  the  form  specified.     (Code  Civ.  Pro.  §  740.) 

2.  Where  in  an  action  against  co-partners,  one  of  the  members  of 
the  firm  signed  in  his  individual  name  an  offer  to  compromise  which 
purported  to  be  made  on  behalf  of  the  firm,  no  aflidavit  being  attached 
thereto  to  the  effect  that  he  was  authorized  to  do  so  on  behalf  of  the 
firm,  the  offer  of  judgment  is  not  valid  and  is  not  sufficient  to 
relieve  the  defendants  from  costs  although  the  plaintiff  recovered  a 
judgment  smaller  in  amount  than  the  sum  stated  in  the  offer  to  com- 
promise.    (Code  Civ.  Pro.  §§  738-740.) 

Friedman  v.  Blauner,  188  App.  Div.  919,  reversed. 

(Submitted  November  18,  1919;  decided  December  2,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  23,  1919,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  review  the  taxation 
of  costs  herein. 

The  following  questions  were  certified: 
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"1.  Did  the  plaintiff  obtain  a  less  favorable  judg- 
ment than  the  judgment  offered  by  the  defendant? 

''  2.  Is  the  offer  of  judgment  signed  by  Julius  Blauner 
subscribed  in  accordance  with  sections  738  and  740  of 
the  Code  of  Civil  Procedure  so  as  to  bind  his  co-defendant, 
Isidor  Blauner? 

"  3.  Is  the  offer  of  judgment  signed  by  Julius  Blauner 
a  valid  offer  of  judgment  binding  upon  his  co-defendant, 
Isidor  Blauner,  under  sections  738  and  740  of  the  Code 
of  Civil  Procedure? 

"  4.  Are  the  defendants  entitled  to  recover  costs  and 
disbursements  of  this  action?'' 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Robert  RubiUf  Nelson  RuUenberg  and  Milton  Frank 
for  appeUarit.  The  offer  of  judgment  which  was  signed 
by  JuUus  Blauner,  one  of  the  defendants,  was  not  sub- 
scribed in  accordance  with  section  740  of  the  Code  of 
Civil  Procedure.  {Garrison  v.  Garrison,  67  How.  Pr. 
271;  Lambert  v.  Converse,  22  How.  Pr.  265;  Bridenbecker 
V.  Mason,  16  How.  Pr.  203;  Smith  v.  Kerr,  1  N.  Y. 
Supp.  454;  Werblowsky  v.  Greenwich  Ins.  Co.,  14  Abb. 
N.  C.  96;  Rollins  v.  Barnes,  23  App.  Div.  240;  McFarren 
V.  St.  John,  14  Hun,  387;  Riggs  v.  Waydell,  78  N.  Y. 
586;  Leslie  v.  Walrath,  45  Hun,  18;  Matter  of  City  of 
New  York  [Re  Baker],  112  App.  Div.  160.)  The  judg- 
ment recovered  by  the  plaintiff  was  more  favorable  than 
that  contained  in  the  offer  of  judgment.  {Lambert  v. 
Converse,  22  How.  Pr.  265;  Bannerman  v.  Quackenbush, 
17  Abb.  N.  C.  103.)  The  referee  had  no  power  to 
include  in  his  finding  any  direction  for  costs,  except 
such  as  were  authorized  by  statute,  and  on  motion  to 
review  the  taxation  of  costs,  the  Special  Term  had  the 
power  to  and  should  have  ordered  the  clerk  to  tax  no 
costs  herein,  the  offer  of  judgment  not  being  more 
favorable  than  the  recovery.  {Kieman  v.  A.  Ins.  Co., 
3  App.  Div.  26;  McNally  v.  Rowan,  101  App.  Div.  342; 
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181  N.  Y.  556;  Osb&m  v.  Cardeza,  208  N.  Y.  131;  Mandel 
V.  Coppenberg,  175  N.  Y.  Supp.  23;  Mayor  v.  Comelly 
9  Hun,  215.) 

Henry  Damiger  and  7.  Gainsburg  for  respondents.  The 
oflfer  of  judgment  signed  by  Julius  Blauner  in  behalf 
of  both  of  the  defendants  was  a  valid  oflfer  of  judgment 
binding  upon  his  co-defendant,  Isidor  Blauner;  was  sub- 
scribed in  accordance  with  the  provisions  of  sections  738 
and  740  of  the  Code  of  Civil  Procedure,  and  the  judg- 
ment recovered  by  the  plaintiflf  was  less  favorable  than 
the  judgment  oflfered  by  the  defendants.  {Phister  v. 
Stumm,  27  N.  Y.  Supp.  1000;  Markes  v.  Epstein,  13 
Civ.  Pro.  Rep.  293;  Bridenbecker  v.  Mason,  16  How.  Pr. 
203;  A.  C.  Savings  Bank  v.  McCarty,  149  N.  Y.  71; 
Frendenheimer  v.  Radudmer,  15  Misc.  Rep.  124;  Hage- 
man  v.  Young,  8  N.  Y.  Supp.  Ill;  National  Bank  v. 
Scriven,  63  Hun,  375;  Hooper  v.  Baillie,  118  N.  Y.  413; 
Klump  V.  Gardner,  114  N.  Y.  153;  Wallace  v.  Goldberg, 
V2A  App.  Div.  511.)  The  defendants  are  entitled  to 
recovery  of  costs  and  disbursements  of  this  action;  and 
they  were  properly  taxed.  (Code  Civ.  Pro.  §§  1018, 
1228;  HeiniU  v.  Darmstadt,  140  App.  Div.  252;  Smith 
V.  Smith,  121  App.  Div.  480;  Hancock  v.  Hancock,  22 
N.  Y.  558;  Bedford  v.  HoUTan  Co.,  140  App.  Div.  282; 
Paget  v.  Melcher,  22  App.  Div.  12;  Ward  v.  Branson, 
126  App.  Div.  508;  Morgan  v.  Stevens,  6  Abb.  N.  C. 
356;  Moses  v.  Moses,  154  N.  Y.  Supp.  555;  United  Press 
V.  N.  Y.  Press  Co.,  164  N.  Y.  406;  London  v.  Van  Etten, 
57  Hun,  122;  Safety  Steam  Generator  Co.  v.  Dixon,  61 
Hun,  122.) 

Pound,  J.  This  action  was  brought  by  plaintiflf 
against  the  defendants  Julius  Blauner  and  Isidor  Blauner, 
who  are  alleged  in  the  complaint  to  be  co-partners, 
engaged  in  the  business  of  manufacturing  cloaks  and 
suits,  to  recover  a  balance  of  $2,542.56  for  goods  sold 
and  delivered. 


330  Friedman  v.  Blauner. 

[227  N.  Y.]  Opinion,  per  Poujjd,  J.  [Dec, 

The  answer  alleges  that  the  balance  due  was  only 
$560.68.  An  offer  of  judgment  under  section  738,  Code 
of  Civil  Procedure,  was  made  and  served  in  the  following 
form: 

"  The  defendants  Julius  Blauner  and  Isidor  Blaimer 
hereby  offer  to  allow  judgment  to  be  taken  against  them 
herein  by  the  plaintiff  for  $560.68,  with  interest  from 
the  6th  day  of  October  1915,  with  costs. 
Dated  New  York,  December  27th,  1915. 

"  Juuus  Blauner. 
"  State  of  New  York, 

"  City  of  New  York,     >  ss.: 
"  County  of  New  York. 

"  On  this  27th  day  of  December,  1915,  before  me 
personally  came  JuUus  Blauner,  to  me  known  and  known 
to  me  to  be  the  person  described  in  and  who  executed 
the  within  offer  of  judgment,  and  he  acknowledged  to 
me  that  he  had  authority  to  execute  such  offer  of  judg- 
ment in  behalf  of  Isidor  Blauner,  his  co-partner. 

*'  Nathaniel  J.  Levine, 
"  Notary  Public, 

"  Bronx  Co.'' 

The  offer  was  not  accepted.  The  parties  then,  by 
consent,  indulged  in  the  luxury  of  a  long  and  expensive 
reference  to  hear,  try  and  determine  the  issues,  which 
terminated  in  a  report  that  the  plaintiff  was  entitled  to 
recover  only  $289.06,  with  interest.  Costs  and  disburse- 
ments were  thereupon  awarded  to  defendants  and  taxed 
at  $2,964.60  in  favor  of  the  defendants  over  the  plaintiff's 
objection  and  judgment  entered  in  favor  of  defendants 
for  the  difference.  It  has  been  held  below  that  the  offer 
of  judgment  was  more  favorable  to  the  plaintiff  than  the 
amount  finally  recovered  by  her  in  the  action. 

With  the  amount  of  the  costs  we  may  not  here  concern 
ourselves,  as  it  is  not  before  us  for  review,  but  we  cannot 
commend  the  practice  which  saddles  either  of  the  parties 
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with  this  unnecessary  burden  for  referee's  fees  and 
stenographer's  fees,  when  courts  are  open  to  Utigants 
in  which  to  try  their  causes  at  the  public  charge. 

Nothing  is  involved  in  this  appeal  but  the  question 
of  Code  procedure.  Sections  738  and  740,  Code  of  Civil 
Procedure,  read  as  follows: 

"  §  738.  Defendant's  offer  to  compromise;  proceedings 
thereon. 

"  The  defendant  may,  before  the  trial,  serve  upon  the 
plaintiff's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  sum,  or  property,  or  to  the 
effect,  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like 
offer  may  be  made  by  one  or  more  defendants,  against 
whom  a  separate  judgment  may  be  taken.  If  the  plain- 
tiff, within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he 
may  file  the  summons,  complaint  and  offer,  with  proof 
of  acceptance,  and  thereupon  the  clerk  must  enter  judg- 
ment accordingly.  If  notice  of  acceptance  is  not  thas 
given,  the  offer  cannot  be  given  in  evidence  upon  the 
trial;  but,  if  the  plaintiff  fails  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs  from  the  time  of  the 
offer,  but  must  pay  costs  from  that  time." 

"  §  740.  Offer  and  acceptance,  by  whom  subscribed. 

''  Unless  an  offer  or  an  acceptance,  made  as  prescribed 
in  either  of  the  last  four  sections,  is  subscribed  by  the 
party  making  it,  his  attorney  must  subscribe  it,  and 
annex  thereto  his  affidavit,  to  the  effect,  that  he  is  duly 
authorized  to  make  it,  in  behalf  of  the  party." 

The  words  "  defendant  "  in  section  738  and  "  party  " 
in  section  740  include  all  the  defendants,  except  where 
special  provision  is  made  for  an  offer  by  one  or  more,  but 
not  all,  of  the  defendants  upon  which  a  separate  judg- 
ment may  be  taken  only  against  the  defendants  mak- 
ing such  offer.  In  this  case  the  "  defendant  "  and  the 
''party  "  include  both  Julius  Blauner  and  Isidor Blauner. 
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But  the  offer  is  not  subscribed  by  Isidor  Blauner,  either 
by  himself  or  by  agent  or  attorney;  nor  does  Juhus  Blauner 
annex  his  affidavit  to  the  effect  that  he  is  duly  authorized 
to  make  the  offer  in  behalf  of  Isidor.  Indeed  the  signa- 
ture of  Julius  Blauner  himself  does  not  appear  to  be 
acknowledged  by  him  and  certified  in  the  manner  pre- 
scribed by  law,  as  it  should  be  to  entitle  it  to  be 
received  in  evidence  without  further  proof  thereof. 
(Code  Civ.  Pro.  §  937.)  The  offer  of  judgment,  not  hav- 
ing been  subscribed  in. the  form  prescribed,  binds  only  the 
party  subscribing  it,  and  a  judgment  against  the  firm 
would,  if  attacked  by  the  other  party,  be  r^arded  as  a 
nullity,  except  as  to  the  subscribing  partner. 

Defendants  urge  that,  as  the  co-partner  of  Isidor,  it  is 
to  be  assumed  that  Julius  had  impUed  authority  to  make 
the  offer  to  allow  judgment  to  be  taken  against  both 
defendants.  But  no  presimiption  of  authority  arises 
from  the  partnership  which  permits  third  persons  to  hold 
the  firm  Uable  on  offers  of  judgment  subscribed  by  one 
of  the  members  of  a  firm  in  his  own  name  only.  Not 
only  must  one  partner,  assuming  to  act  for  his  co-partner 
in  this  regard,  actually  be  his  agent,  but  the  authority, 
express  or  impUed,  must  be  exercised  in  the  form  specified. 
Plaintiff  should  not  be  put  in  the  vexatious  predicament 
where,  by  accepting  the  offer,  she  might  lose  the  full 
benefit  of  a  favorable  judgment  against  both  defendants, 
or  by  not  accepting  it,  be  mulcted  the  costs  of  her 
adversary.  {Heckemann  v.  Young,  55  Hun,  406;  revd., 
134  N.  Y.  170.)  She  was  not  obliged  to  speculate  on  the 
efficacy  of  an  informal  offer. 

Even  if  the  name  of  Isidor  had  been  subscribed  to  the 
offer  by  JuUus  with  authority,  the  offer  would  still  be 
defective  as  to  the  former.  An  acknowledgment  of 
authority  to  act  for  another  is  not  the  equivalent  of 
the  affidavit  to  the  effect  that  the  agent  or  attorney 
is  authorized,  required  ^  by  section  740  of  the  Code. 
Perjury  may  not  be  imputed  to  one  who  merely  acknowl- 
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edges  before  a  notary  public  that  he  acts  for  another 
with  authority.  The  distinction  between  affidavits  and 
certificates  of  acknowledgment  is  one  both  of  fonn 
and  substance.  In  this  case  the  affidavit  is  wanting  and 
the  certificate  of  acknowledgment  is  defective,  as  above 
indicated. 

It  seems  more  than  doubtful  that  judgment  could 
have  been  entered  even  against  Julius  alone.  He  makes 
the  offer  in  person.  The  court  cannot  take  judicial 
notice  of  his  signature  and  he  did  not  furnish  the  proper 
proof  thereof,  but  that  question  is  not  before  us. 

This  is  an  action  at  law.  Costs  are  not  discretionary. 
Section  3228,  Code  Civil  Procedure,  read  in  connection 
with  section  738,  provides  who  shall  be  entitled  to  costs. 
The  referee  had  no  authority  to  award  costs  or  direct 
which  party  should  pay  them.  (Code  Civ.  Pro.  §  1022.) 
The  question  was  properly  for  the  clerk  in  the  first 
instance,  subject  to  review.  (Code  Civ.  Pro.  §  3262.) 
While  the  clerk  could  not  review  or  correct  the  direction 
of  the  referee,  the  judgment  might  be  corrected  by  the 
Special  Term  by  striking  out  all  provisions  for  costs 
improperly  awarded  by  him. 

The  order  appealed  from  should  be  reversed,  with  full 
motion  costs  in  all  courts ;  the  questions  certified  answered 
in  the  negative  and  judgment  directed  for  the  plaintiflf 
for  $289.06  with  interest  and  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  McLaughlin, 
Crane  and  Andrews,  JJ.,  concur. 

Orders  reversed,  with  costs  in  all  courts,  and  motion 
granted,  with  costs.  Questions  certified  answered  in  the 
negative. 
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The  People  of  the  State  of  New  York,  Appellant, 

V.  Henry  Alfani,  Respondent. 

Attorneys  —  statute  (Penal  Code,  §  270)  prohibiting  any 
person  from  practicing  as  an  attorney-at-law  unless  duly 
licensed  and  admitted  to  practice  in  courts  of  record  —  acts 
constituting  violation  of  such  statute. 

1.  The  practice  of  law  is  not  limited  to  the  conduct  of  cases  in 
courts.  It  embraces  the  preparation  of  pleadings  and  other  pap^^ 
incident  to  actions  and  special  proceedings  and  the  management  of 
such  actions  and  proceedings  on  behalf  of  clients  before  judges  and 
courts,  and  in  addition  conveyancing,  the  preparation  of  legal  instru- 
ments of  all  kinds,  and  in  general  all  advice  to  clients  and  all  action 
taken  for  them  in  matters  connected  with  the  law.  An  attorney-at- 
law  is  one  who  engages  in  any  of  these  branches  of  the  practice  of 
law. 

2.  Under  the  statute  (Penal  Law,  §  270)  it  is  a  misdemeanor  for 
any  person  to  practice  as  an  attorney-at-law  or  to  represent  himself 
as  being  entitled  to  practice  law,  in  any  manner,  without  having 
first  been  duly  and  regularly  licensed  and  admitted  to  practice  law 
in  the  courts  of  record  of  this  state;  and  practicing  as  an  attorney- 
at-law  either  in  or  out  of  court  or  holding  oneself  out  as  entitled 
to  so  practice  is  the  offense.  Therefore,  to  prepare,  as  a  business, 
legal  instruments  and  contracts  by  which  legal  rights  are  secured  and 
to  hold  oneself  out  as  entitled  to  draw  and  prepare  such,  as  a  business, 
is  a  violation  of  the  law^ 

3.  Where  defendant,  who  is  not  an  attorney-at-law,  had  an  oflSce 
in  which  he  carried  on  a  real  estate  and  insiu-ance  business,  and  also, 
distinct  from  such  work,  drew  legal  papers,  contracts  for  real  estate, 
deeds,  mortgages,  bills  of  sale  and  wills  and  displayed  in  his  window 
a  sign  bearing  the  words  **  Notary  Public  —  Redaction  of  all  legal 
papers,"  which  defendant  explained  meant  the  dra^ang  of  legal 
papers,  he  was  holding  himself  out  to  the  public  as  being  in  the  busi- 
ness of  drawing  papers  and  legal  instruments  for  hire,  and  where  in 
pursuance  of  such  business  he  drew  a  bill  of  sale  and  chattel  mortgage 
for  a  person  and  gave  advice  as  to  filing  the  same,  for  which  services 
he  charged  and  received  a  fee,  defendant  was  practicing  law  without 
a  license  in  violation  of  section  270  of  the  statute. 

People  V.  Alfani  J  186  App.  Div."  468,  reversed. 

(xVrgued  May  26,  1919;  decided  December  9,  1919.) 
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Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  February  28,  1919,  which  reversed 
a  judgment  of  the  Court  of  Special  Sessions  of  the  Peace 
in  the  city  of  New  York  convicting  the  defendant  of 
a  violation  of  section  270  of  the  Penal  Law  by  practicing 
as  an  attomey-at-law  without  a  Ucense  and  directed  the 
discharge  of  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Harry  E.  Lewis,  District  Attorney  {Harry  G.  Anderson 
and  Ralph  E,  Hemstreet  of  counsel),  for  appellant.  The 
Appellate  Division  erred  in  deciding  that  the  acts  proved 
by  the  prosecution  did  not  constitute  a  violation  of 
section  270  of  the  Penal  Law.  {People  v.  People^ s  Trust 
Co.,  180  App.  Div.  494;  Matter  of  Cooperative  Law  Co., 
198  N.  Y.  479;  Ottaway  v.  Louden,  172  N.  Y.  129;  People 
v.  Pierscm,  176  N.  Y.  201;  Taylor  v.  Crowland  Gas  & 
Coke  Co.,  10  Exch.  293;  Burks  v.  Bosso,  180  N.  Y.  341; 
Staie  Board  of  Pharmacy  v.  Gasau,  195  N.  Y.  197;  Lanbry 
V.  Mmde,  194  N.  Y.  544;  2  Lewis'  Sutherland  Stat. 
Const.  [2d  ed.]  §  422;  Matter  of  Pace,  170  App.  Div.  818.) 

Peter  P.  Smith  for  respondent.  The  crime  charged 
was  not  proved.  (Penal  Law,  §  270;  People  v.  People's 
Trust  Co.,  180  App.  Div.  494;  People  v.  Title  G.  &  T. 
Co.,  180  App.  Div.  648.)  The  rule  of  ejusdem  generis 
when  applied  to  the  section  of  the  Code  under  which  the 
defendant  was  prosecuted  shows  that  the  facts  estab- 
lished in  this  case  do  not  constitute  a  violation  of  section 
270  of  the  Penal  Law.  {State  Board  v.  Gasau,  195 
N.  Y.  197;  Burks  v.  Bosso,  180  N.  Y.  341.) 

Crane,  J.  The  defendant  was  convicted  by  the  Special 
Sessions  of  the  city  of  New  York,  borough  of  Brookljoi, 
of  violating  section  270  of  the  Penal  Law.  He  was  not 
an  attorney  and  counselor-at-law,  but  had  for  a  long  period 
of  time  drawn  legal  papers  and  instruments  for  hire  and 
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held  himself  out  to  the  public  as  being  in  that  business. 
His  conviction  was  reversed  by  the  Appellate  Division  on 
the  ground  that  such  acts  did  not  constitute  practicing 
law  and,  therefore,  were  in  nowise  contrary  to  the  statute. 

The  question  is  fairly  presented  whether  the  things 
done  by  Alfani  are  open  to  the  public  generally  or  require 
a  Ucense  from  the  state  before  a  person  can  perform  th^n 
for  compensation  and  as  an  occupation. 

Henry  Alfani  had  lived  at  475  Park  avenue,  Brooklyn, 
New  York,  since  1888.  In  the  basement  he  had  an  office 
in  which  he  carried  on  a  real  estate  and  insurance  business. 
Distinct  from  such  work  he  also  drew  legal  papers,  con- 
tracts for  .real  estate,  deeds,  mortgages,  bills  of  sale  and 
wills.  A  large  sign  placed  over  his  dining-room  or 
basement  window  bore  the  words  in  big  letters  "  Notary 
Public  —  Redaction  of  all  legal  papers."  The  defendant 
said  "  redaction  "  meant  the  drawing  of  legal  papers.  He 
was  sixty  years  of  age  and  evidently  an  Italian,  as  he 
testified  in  part  through  the  ItaUan  interpreter. 

On  December  27,  1917,  two  investigators  of  the  state 
industrial  commission  called  on  Alfani  at  his  office  and 
asked  him  to  look  after  a  matter  for  them.  Gallo,  one  of 
the  men,  said  his  name  was  George  Lecas  and. that  he 
lived  at  23  Cook  street,  Brooklyn,  where  he  had  a  soda 
water  stand  which  together  with  a  stock  of  cigars,  cigar- 
ettes, candies  and  malted  milk  he  had  sold  to  the  other 
man  whom  he  introduced  as  GeanneUs.  The  terms  of  the 
sale  were  these :  the  purchaser  agreed  to  assume  the  seller's 
contract  to  pay  five  dollars  twice  a  month  to  the  American 
Siphon  Company  from  which  the  fountain  had  been 
obtained,  $65  being  still  due  thereon;  the  stock  was  to  be 
$26  cash  and  the  good  will  $145  to  be  paid  for  by  Gean- 
nelis  —  $50  that  night,  $50  January  15th  and  $45  January 
31st.  The  last  payment  was  to  be  extended  ten  days  if  the 
purchaser  was  unable  to  meet  it  on  time.  The  defendant 
advised  that  a  bill  of  sale  be  drawn  and  that  the  purchaser 
give  back  a  chattel  mortgage.     He  explained  about  the 
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necessity  of  filing  the  mortgage  in  the  county  clerk's  office 
and  the  foreclosure  by  a  city  marshal  in  case  of  non-pay- 
ment. The  papers  were  drawn  and  executed  for  which  the 
defendant  charged  and  received  four  dollars.  Before 
leaving  Gallo  said:  "  In  case  I  have  any  trouble  of  any 
kind  and  I  need  any  legal  advice  can  I  come  back  to 
you?  "  to  which  Alfani  replied,  "  Yes." 

By  section  270  of  the  Penal  Law  it  is  a  misdemeianor  for 
any  natural  person  "  to  make  it  a  business  to  practice  as 
an  attomey-at-law  *  *  *  or  to  hold  himself  out  to  the 
pubUc  as  being  entitled  to  practice  law  as  aforesaid,  or  in 
any  other  manner,  *  *  *  without  having  first  been  duly 
and  regularly  licensed  and  admitted  to  practice  law  in  the 
courts  of  record  of  this  state."  To  practice  or  to  repre- 
sent as  being  entitled  to  practice  law  in  any  manner  is 
prohibited  to  those  not  lawyers. 

The  Appellate  Division  was  of  the  opinion  that  this 
section  related  only  to  practice  connected  with  court  or 
legal  proceedings.  The  restriction  is  broader  than  this 
for  effect  must  be  given  to  the  words  "  or  in  any  other 
manner."  The  words  *'  as  aforesaid  "  have  reference  to 
practice  in  the  courts  mentioned,  and  the  following  "  or 
in  any  other  manner  "  refer  to  the  practice  as  an  attomey- 
at-law  out  of  coiu-t  and  not  in  legal  proceedings.  Practic- 
ing as  an  attomey-at-law  in  or  out  of  court  or  holding 
oneself  out  as  entitled  to  so  practice  is  the  offense.  Not 
only  is  this  the  natiu-al  reading  of  the  section  but  the  lower 
court  in  a  previous  decision  held  that  practicing  law  waa 
not  confined  to  court  work. 

In  Matter  of  Duncan  (83  S.  C.  186,  189;  65  S.  E.  Rep- 
210)  it  is  said:  "  It  is  too  obvious  for  discussion  that  the 
practice  of  law  is  not  limited  to  the  conduct  of  cases  in 
courts.  According  to  the  generally  understood  definition  of 
the  practice  of  law  in  this  country,  it  embraces  the  prepara- 
tion of  pleadings  and  other  papers  incident  to  actions  and 
special  proceedings  and  the  management  of  such  actions 
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and  proceedings  on  behalf  of  clients  before  judges  and 
courts,  and  in  addition  conveyancing,  the  preparation  of 
legal  instruments  of  all  kinds,  and  in  general  all  advice  to 
clients  and  all  action  taken  for  them  in  matters  connected 
with  the  law.  An  attomey-at-law  is  one  who  engages  in 
any  of  these  branches  of  the  practice  of  law." 

Thornton  on  Attomeys-at-Law,  in  section  69,  defines 
the  pl'actice  of  law  in  the  same  terms. 

In  Eley  v.  Miller  (7  Ind.  App.  529, 535)  the  court  stated : 
"  As  the  term  is  generally  imderstood,  the  practice  of  law 
is  the  doing  or  performing  services  in  a  court  of  justice 
in  any  matter  depending  therein,  throughout  its  various 
stages,  and  in  conformity  to  the  adopted  rules  of  pro- 
cedure. But  in  a  larger  sense  it  includes  legal  advice  and 
coimsel,  and  the  preparation  of  legal  instruments  and 
contracts  by  which  legal  rights  are  secured,  although  such 
matter  may  or  may  not  be  depending  in  a  court." 

To  the  same  effect  are  Ban  v.  Cardell  (173  Iowa  18,  at 
page  31),  and  Savings  Bank  v.  Ward  (100  U.  S.  195). 
(See,  also.  People  v.  Schreiber,  250  111.  345;  People  v. 
Taylor,  56  Colo.  441.) 

To  make  it  a  business  to  practice  as  an  attomey-at-law 
not  being  a  lawyer  is  the  crime.  Therefore,  to  prepare  as 
a  business  legal  instrimients  and  contracts  by  which  legal 
rights  are  secured  and  to  hold  oneself  out  as  entitled  to 
draw  and  prepare  such  as  a  business  is  a  violation  of  the 
law. 

It  does  not  lead  us  to  a  conclusion  to  investigate  the 
powers  of  notaries  public  under  the  Roman  law  or  of 
scriveners  and  notaries  under  the  English  system  past  or 
present.  The  legislators  who  enacted  section  270  knew 
what  practicing  law  was  in  this  state  as  many  of  them 
were  of  the  profession  and  they  were  dealing  with  that  as 
carried  on  here  at  the  present  day.  It  is  common  knowl- 
edge for  which  the  above  authorities  were  hardly  neces- 
sary, that  a  large,  if  not  the  greater,  part  of  the  work  of 
the  bar  to-day  is  out  of  court  or  office  work.     Counsel  and 
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advice,  the  drawing  of  agreements,  the  organization  of 
corporations  and  preparing  papers  connected  therewith, 
the  drafting  of  legal  documents  of  all  kinds,  including  wills, 
are  activities  which  have  long  been  classed  as  law  practice. 
The  legislature  is  presumed  to  have  used  the  words  as 
persons  generally  would  understand  them,  and  not  being 
technical  or  scientific  terms  "  to  practice  as  an  attomey- 
at-law  "  means  to  do  the  work,  as  a  business,  which  is 
commonly  and  usually  done  by  lawyers  here  in  this 
coimtry. 

The  reason  why  preparatory  study,  educational  quali- 
fications, experience,  examination  and  license  by  the 
courts  are  required,  is  not  to  protect  the  bar  as  stated  in 
the  opinion  below  but  to  protect  the  pubUc.  Similar 
preparation  and  license  are  now  demanded  for  the  practice 
of  medicine,  surgery,  dentistry  and  other  callings,  and  the 
list  is  constantly  increasing  as  the  danger  to  the  citizen 
becomes  manifest  and  knowledge  reveals  how  it  may  be 
avoided. 

Why  have  we  in  this  state  such  strict  requirements  for 
admission  to  the  Bar?  A  regents'  certificate  or  college 
degree  followed  by  three  years  in  a  law  school  or  an  equiv- 
alent study  in  a  law  office  marks  the  course  to  a  bar 
examination  which  must  finally  be  passed  to  entitle  the 
applicant  to  practice  as  an  attorney.  Recognizing  that 
knowledge  and  ability  alone  are  insuflficient  for  the  stand- 
ards of  the  profession,  a  character  committee  also  investi- 
gates and  reports  upon  the  honesty  and  integrity  of  the 
man.  And  all  of  this  with  but  one  purpose  in  view  and 
that  to  protect  the  pubUc  from  ignorance,  inexperience 
and  unscrupulousness. 

Is  it  only  in  court  or  in  legal  proceedings  that  danger 
lies  from  such  evils  ?  On  the  contrary,  the  danger  there  is 
at  a  minimum  for  very  little  can  go  wrong  in  a  court 
where  the  proceedings  are  pubUc  and  the  presiding  oflficer 
is  generally  a  man  of  judgment  and  experience.  Any 
judge  of  much  active  work  on  the  bench  has  had  frequent 
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occasion  to  guide  the  young  practitioner  or  protect  the 
client  from  the  haste  or  folly  of  an  older  one.  Not  so  in 
the  office.  Here  the  client  is  with  his  attorney  alone, 
without  the  impartial  supervision  of  a  judge.  Ignorance 
and  stupidity  may  here  create  damage  which  the  courts 
of  the  land  cannot  thereafter  undo.  Did  the  legislature 
mean  to  leave  this  field  to  any  person  out  of  which  to 
make  a  living?  Reason  says  no.  Practicing  law  as  an 
attorney  likewise  covers  the  drawing  of  legal  instriunents 
as  a  business. 

That  such  work  is  properly  that  of  an  attorney  seem? 
to  be  recognized  by  other  provisions  of  law.  Section  88 
of  the  Judiciary  Law  (Cons.  Laws,  ch.  30),  relating  to 
the  disbarment  of  attorneys,  makes  it  the  duty  of  the 
Appellate  Division  in  each  final  order  of  suspension  to 
forbid  the  giving  to  another  of  an  opinion  as  to  the  law  or 
its  s^ppUcation  or  of  any  advice  in  relation  thereto. 

Section  835  of  the  Code  of  Civil  Procedure  provides  in 
substance  that  an  attorney  shall  not  be  allowed  to  disclose 
a  communication  made  by  his  client  to  him  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employ- 
ment. Such  communications  have  referred  to  a  deed 
{Root  V.  Wright,  84  N.  Y.  72) ;  an  affidavit  {WiUiums  v. 
Fitch,  18  N.  Y.  546) ;  a  chattel  mortgage  {Yates  v.  Olmsted^ 
56  N.  Y.  632)  and  a  bill  of  sale  {Britton  v.  Lorenz,  45  N.  Y. 
51). 

Also  the  summary  power  of  courts  over  attorneys  may 
be  exercised  in  matters  imrelated  to  court  proceedings, 
the  rule  being  stated  in  Matter  of  Husson  (26  Hun,  130). 

Even  the  instances  cited  below  of  scriveners  and  notaries 
public  in  foreign  lands  drawing  legal  papers  sustain  this 
contention,  as  the  laws  require  such  to  be  trained  and 
experienced  men.  (Halsbury's  Laws  of  England,  vol.  2, 
sec.  636;  Jenks  Short  History  of  English  Law,  pp.  201, 
202;  6  &  7  Vict.  ch.  90,  pa^ed  1843.) 

The  duties  of  notaries  public  here  are  defined  by  section 
105  of  the  Executive  Law  (Cons.  Laws,  ch.  18).    Only 
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in  the  name  is  there  a  correspondence  to  the  continental 
official. 

All  rules  must  have  their  limitations,  according  to 
circumstances  and  as  the  evils  disappear  or  lessen.  Thus 
a  man  may  plead  his  own  case  in  court,  or  draft  his  own 
will  or  legal  papers.  Probably  he  may  ask  a  friend  or 
neighbor  to  assist  him. 

We  recognize  that  by  section  270  and  also  271  a  person, 
not  a  lawyer,  may  appear  for  another  in  a  court  not  of 
record  outside  cities  of  the  first  and  second  class.  The 
results  cannot  be  serious.  The  cases  are  generally  of 
minor  importance  to  the  parties;  such  occasions  are 
seldom  frequent  enough  to  make  it  a  business,  and  the 
procedm-e  is  so  informal  as  to  constitute  the  judge  really 
an  arbiter  in  the  dispute. 

We  must,  therefore,  in  harmony  with  these  views, 
reverse  the  judgment  of  the  Appellate  Division  and  affirm 
that  of  the  Special  Sessions. 

HiscocK,  Ch.  J.  I  concur  in  the  conclusions  reached 
by  Judge  Crane  on  the  groimd  that  there  was  evidence 
consisting  of  defendant's  sign  and  repeated  acts  which 
permitted  the  trial  court  to  find  that  the  defendant  held 
himself  out  to  the  public  as  being  entitled  to  and  did 
practice  law  in  violation  of  the  provisions  of  section  270 
of  the  Penal  Law. 

McLaughlin,  J.  (dissenting).  The  defendant  was  con- 
victed in  the  Court  of  Special  Sessions,  in  the  borough  of 
Brooklyn,  of  violating  section  270  of  the  Penal  Law.  He 
appealed  to  the  Appellate  Division,  Second  Department, 
where  the  judgment  of  conviction  was  reversed  and  he 
was  discharged.  The  People,  by  permission,  appeal  to 
this  court. 

So  much  of  the  section  of  the  Penal  Law  under  which 
the  conviction  was  obtained  as  is  material  to  the  question 
presented  on  appeal,  reads  as  follows:  "  Practicing  or 
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appearing  as  attorney  without  being  admitted  and  reg- 
istered. It  shall  be  unlawful  for  any  natural  person  to 
practice  or  appear  as  an  attomey-at-law  or  as  attorney 
and  counsellor-at-law  for  another  in  a  court  of  record  in 
this  state  or  in  any  court  in  the  city  of  New  York,  or  to 
make  it  a  business  to  practice  as  an  attomey-at-law  or  as 
an  attorney  and  counsellor-at-law  for  another  in  any  of 
said  courts  *  *  *  or  to  hold  himself  out  to  the  public  as 
being  entitled  to  practice  law  as  aforesaid,  or  in  any  other 
manner,  *  *  *  without  having  first  been  duly  and 
regularly  licensed  and  admitted  to  practice  law  in  the 
courts  of  record  of  this  state   *    *    *." 

The  defendant,  at  the  time  stated  in  the  information, 
was  a  notary  public,  living  at  475  Park  avenue,  Brooklyn, 
in  the  basement  of  which  he  had  a  small  office  for  the 
transaction  of  business.  Over  the  entrance  of  the  office 
was  the  following  sign : 


(i 


Agency  of  the 
Great  Eastern  Casualty  Co. 
of  New  York 


Notary  Public 

Redaction  of  all 

Legal  Papers 


Real  Estate  Ox)erator 

Loan  &  Insurance  Broker 

EstabUshed  1888." 


On  the  27th  of  December,  1917,  one  Gallo,  special 
investigator  of  the  state  industrial  commission,  in  com- 
pany with  one  Geannelis,  entered  defendant's  office  and 
he  asked  them  what  they  wanted.  Gallo  stated  that  he 
was  selling  his  store,  which  consisted  of  a  soda  water 
stand,  together  with  a  stock  of  cigars,  cigarettes,  etc.,  to 
Geannelis,  for  a  certain  consideration,  which  was  named, 
part  of  which  was  to  be  paid  down  and  the  balance  in 
installments.  Gallo  also  stated  there  was  a  certain 
amount  due  to  the  American  Siphon  Company  on  the 
purchase  price  of  the  soda  water  fountain,  which  GeanneUs 
was  to  assume  and  pay.  The  defendant  advised  that 
Gallo  give  a  bill  of  sale  to  Geannelis  and  that  he  give 
a  chattel  mortgage  for  the  amount  remaining  impaid. 
He  also  explained  it  would  be  necessary  to  file  the  mort- 
gage in  the  county  clerk's  office,  so  that  the  same  could  be 
foreclosed  by  the  city  marshal  in  case  of  hon-payment. 
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f. 

His  suggestions  as  to  the  bill  of  sale  and  mortgage -wer€ 
followed  and  he  thereupon  prepared  the  same,  for  which 
he  was  paid  four  dollars. 

It  is  contended  that  this  transaction,  together  with  the 
sign,  amounted  to  a  violation  of  the  provisions  of  the 
statute  quoted.  I  have  been  unable  to  reach  this  con- 
clusion. The  statute,  unless  something  is  read  into  it 
which  does  not  there  appear,  is  to  prohibit  a  natural 
person  practicing  or  appearing  as  an  attomey-at-law  in 
the  courts  mentioned,  or  to  hold  himself  out  to  the  public 
as  being  entitled  to  practice  in  such  courts.  The  defend- 
ant did  neither.  Clearly,  the  drafting  of  the  bill  of  sale 
and  chattel  mortgage  was  not  practicing  or  appearing  as 
an  attomey-at-law  in  any  court.  Nor  did  the  words  on 
the  sign,  "  Redaction  of  all  legal  papers  "  indicate  that 
he  was  holding  himself  out  as  entitled  to  practice  in  such 
courts.  The  words  "  in  any  other  manner,"  upon  which 
stress  is  laid,  relate  to  what  precedes  them  in  the  sentence, 
viz.,  the  courts  referred  to.  The  phrase,  although  general 
in  its  nature,  is  limited  and  qualified  by  the  prior  specific 
designations.  {Burks  v.  Bosso,  180  N.  Y.  341 ;  People  v. 
RichardSf  108  N.  Y.  137.)  The  rule  of  ejicsdem  generis 
applies.  Where  the  enumeration  of  specific  things  is 
followed  by  some  more  general  word  or  phrase,  such 
general  word  or  phrase  is  held  to  refer  to  the  things  of  the 
same  kind.  {State  Board  of  Pharmacy  v.  Gasau,  195 
N.  Y.  197.) 

At  the  time  defendant  was  convicted  it  was  not  illegal, 
and  is  not  now,  for  natural  persons  to  draft  papers  usually 
intrusted  to  lawyers.  Judicial  notice  may  be  taken  of 
the  fact  that  in  the  rural  districts  of  the  state  leases,  deeds, 
bills  of  sale,  chattel  mortgages,  wills  and  other  instruments 
creating  legal  obligations  are  frequently  prepared  by  lay- 
men, notaries  public  and  justices  of  the  peace.  Indeed, 
a  natural  person  could,  at  the  time  defendant  was  con- 
victed, appear  for  another  in  a  Magistrate's  Court,  or 
before  a  justice  of  the  peace,  except  in  cities  of  the  first 
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and  second  class,  and  receive  pay  therefor.  This  practice 
is  recognized  by  section  271,  which  prohibits  a  person 
from  receiving  compensation  for  appearing  as  attorney  in 
a  court  before  any  magistrate  in  any  city  of  the  first  or 
second  class,  unless  admitted  to  practice  as  an  attorney 
and  counsellor  in  the  courts  of  record  of  the  state.  That 
the  legislature  did  not  intend  to  prohibit  such  practice  is 
apparent  from  the  fact  that  at  its  last  session  it  amended 
section  271,  so  that  it  now  includes  cities  of  the  third,  as 
well  as  those  of  the  first  and  second  class.  (Laws  of  1919, 
chap.  417.) 

To  give  to  the  words  "  in  any  other  manner  "  the  legal 
effect  suggested  would  prohibit  a  natural  person  anyivhere 
in  the  state  from  drawing  a  legal  paper  of  any  description, 
or  appearing  in  any  court.  This,  the  legislature  has  not 
yet  indicated  its  intent  to  do.  (See,  also.  People  v.  Title 
Guarantee  &  Trust  Co.,  decided  herewith.) 

One  of  the  well-settled  rules  of  statutory  construction 
is  that  statutory  offenses  cannot  be  established  by  impli- 
cation and  that  acts  in  and  of  themselves  innocent  and 
lawful  cannot  be  held  to  be  criminal,  unless  there  is  a  clear 
and  unequivocal  expression  of  the  legislative  intent  to 
make  them  such.     {People  v.  Phyfe,  136  N.  Y.  554.) 

I  am  of  the  opinion  that  the  defendant  was  not  guilty  of 
violating  section  270  of  the  Penal  Law ;  that  the  Appellate 
Division  was  right  in  reversing  the  conviction  and  dis- 
charging him;  and  its  judgment  should,  therefore,  be 
affirmed. 

Chase  and  Collin,  JJ.,  and  Hiscock,  Ch.  J.,  in 
memorandum,  concur  with  Crane,  J.;  Hogan,  J.,  concurs 
with  McLaughlin,  J.;  Cuddeback,  J.,  deceased. 

Judgment  reversed,  etc. 
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Maby  Nicholson,  as  Administratrix  of  the  Estate  of 
John  Nicholson,  Deceased,  Appellant,  v.  Greeley 
Square  Hotel  Company,  Respondent. 

Matter  and  lervant — negligence  —  contributory  negligence  — 
fatal  injuriei  to  mechanic  working  in  elerator  ghaft  and  itruck 
by  elevator  deicending  in  adjoining  ihaft  —  duty  of  employer 
to  protect  workman  in  luch  place  —  when  evidence  doeg  not 
Justify  finding  that  decedent  was  chargeable  with  contributory 
negligence  —  doctrine  of  auumption  of  riik  not  applicable. 

1.  Where  a  meohanio  was  put  in  one  oi  nine  adjoining  elevator 
dhaf ts  to  repair  the  doors  thereof,  which  work  required  him  to  stand 
on  the  top  of  the  elevator  oage,  to  put  the  door  in  front  of  him  in  order, 
with  elevators  shooting  up  and  down  beside  him,  the  employer  was 
charged  with  the  duty  of  vigilanoe  to  keep  him  safe  from  harm,  and 
where  suoh  workman  was  struck  and  killed  by  the  elevator  in  the 
adjoining  shaft,  descending  swiftly  and  without  warning,  and  an 
action  was  brought  to  recover  for  his  death,  the  question  whether 
the  defendant  had  been  negligent  was  one  for  the  jury.  ^ 

2.  Where  in  such  case  there  is  no  basis  in  the  evidence  for  a  finding 
of  contributory  negUgence,  the  Appellate  Division  erred  in  reversing 
the  judgment  for  plaintiff  '*  on  the  ground  that  decedent  was  guilty 
oi  contributory  negUgenoe  as  matter  of  law."  The  burden  of  proof 
was  on  the  defendant  to  show  that  decedent's  own  negligence  had 
brought  him  within  the  path  of  the  descending  car  (Code  Civ.  Pro. 
§  841-b)  and  that  burden  was  not  sustained. 

3.  The  defense  of  assumption  of  risk  not  urged  upon  the  trial  is 
not  available  for  the  first  time  on  appeal,  since  this  court  is  not  to 
presume  that  the  notice  of  injury  was  inadequate  and  if  it  was  adequate 
it  would  have  made  the  case  subject  to  the  provisions  of  the  Labor 
Law,  in  which  event  assumption  of  risk  would  not  be  a  defense. 
Moreover,  there  being  no  mention  of  such  defense  either  in  the  brief 
or  in  the  oral  argument  of  counsel  for  the  defendant,  it  must  be  held 
to  have  been  abandoned. 

Nicholson  v.  Greeley  Square  Hotel  Co.,  181  App.  Div.  884,  reversed. 

(Argued  November  19,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment,  entered  December  21,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
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judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  a? 
material,  are  stated  in  the  opinion. 

William  D.  McNvUy  for  appellant.  The  defendant 
was  clearly  negligent.  {McGovem  v.  C.  V.  R.  R.  Co.y 
123  N.  Y.  280;  Schlemmer  v.  R.  R.  Co.,  205  U.  S.  1 
Western  Electric  Co.  v.  Houselmann,  136  Fed.  Rep.  564 
Pantzar  v.  TiUy  Foster  Iron  Mining  Co.,  99  N.  Y.  376 
White  V.  Lehigh  Valley  R.  R.  Co.,  220  N.  Y.  131.)  The 
burden  rested  on  defendant  to  establish  contributory 
negligence  by  affirmative  proof.  (Code  Civ.  Pro. 
§  841-b;  Donohue  v.  East  River  M.  &  L.  Co.,  224  N.  Y. 
149;  Curran  v.  Lake  Champlain  &  M.  R.  R.  Co.,  211 
N.  Y.  60;  Gaffney  v.  N.  Y.  C.  R.  R.  Co.,  220  N.  Y.  34.) 

E.  Clyde  Sherwood  and  Amos  H.  Stephens  for  respond- 
ent. No  negligence  on  the  part  of  the  employer  was 
shown.  (Lynch  v.  Elekiron  Mfg.  Co.,  195  N.  Y.  171; 
Swenson  v.  Wills,  Inc.,  152  App.  Div.  711;  Andersen  v. 
Thompson-Starrett  Co.,  153  App.  Div.  740;  Spitzer  v. 
Healy,  159  App.  Div.  505;  Quick  v.  Am.  Can  Co.,  205 
N.  Y.  330,  334;  Voorhees  v.  Unger,  151  App.  Div.  35, 
38;  Kirby  v.  D.  &  H.  Canal  Co.,  20  App.  Div.  473; 
Crispin  v.  Babbitt,  81  N.  Y.  516;  Vogel  v.  American  Bridge 
Co.,  180  N.  Y.  373.)  The  plaintiff's  intestate  was  clearly 
guilty  of  contributory  negligence.  {Phalen  v.  Rae,  219 
N.  Y.  394;  Lynch  v.  Elektran  Mfg.  Co.,  195  N.  Y.  171; 
Quick  V.  American  Can  Co.,  205  N.  Y.  330;  Gundersan 
V.  Roebling  Const.  Co.,  156  App.  Div.  16;  194  N.  Y.  529; 
Andersen  v.  Thompson-Starrett  Co.,  153  App.  Div.  740; 
Spitzer  v.  Healy,  159  App.  Div.  505;  McLaughlin  v.  Ry. 
Co.,  Ill  App.  Div.  254;  Chke  v.  Pittsburg  Cord.  Co.,  155 
App.  Div.  461;  £ro^an  v.  R.  R.  Co.,  208  N.  Y.  445.) 

Cardozo,  J.    This  is  an  action  for  injuries  resulting 
in  death. 
The  plaintiff^s  intestate,  John  Nicholson,  was  employed 
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by  the  defendant  as  a  carpenter  at  the  Hotel  McAlpin 
in  the  city  of  New  York.  The  doors  of  the  elevator 
shafts  were  out  of  order,  and  Nicholson  was  directed 
by  his  foreman  to  set  them  right.  The  hotel  is  twenty- 
four  stories  high,  and  there  are  nine  elevator  shafts, 
five  on  one  side  of  the  hall  and  four  on  the  other. 
Nicholson,  when  he  met  his  death,  was  working  in  shaft 
number  2.  Standing  on  the  elevator  cage,  which  had 
been  raised  to  the  ninth  floor,  he  was  doing  what  was 
needful  to  put  the  door  in  front  of  him  in  order.  While 
he  was  working,  the  elevator  in  the  adjoining  shaft, 
descending  swiftly  and  without  warning,  struck  and 
killed  him.  At  Trial  Term  the  plaintiff  had  a  verdict, 
which  the  Appellate  Division  reversed  '*  on  the  ground 
that  decedent  was  guilty  of  contributory  negligence  as 
matter  of  law."  In  this  court,  the  defendant  attempts 
to  sustain  the  reversal  on  that  ground,  and  also  on  the 
ground  that  there  was  no  evidence  of  the  defendant's 
negligence.    We  think  the  attempt  must  fail. 

(1)  Whether  the  defendant  had  been  negligent  was  a 
question  for  the  jury.  On  this  subject,  our  conclusion 
is  not  at  variance  with  that  of  either  of  the  courts  below. 
The  defendant  knew  that  Nicholson  was  working  in  one 
of  the  shafts.  It  knew,  or,  as  a  jury  might  find,  ought 
to  have  known,  that  his  work  would  bring  him  in 
dangerous  proximity  to  the  elevator  in  the  adjoining 
shaft.  The  two  shafts  were  separated  by  an  I-beam, 
4}/^  inches  wide,  at  the  level  of  the  floors.  There  was 
no  dividing  wall.  A  turn  to  the  right  or  to  the  left  might 
bring  the  worker  in  the  path  of  danger.  Death  was  a 
question  of  inches.  In  these  surroimdings,  Nicholson 
was  busy  at  his  task.  His  task  was  to  make  the  doors 
run  smoothly  in  their  grooves.  He  had  been  engaged 
upon  it,  moving  from  one  elevator  to  another,  for 
upwards  of  three  days.  In  the  shaft  where  he  was 
killed,  he  was  cutting  away  plaster  from  above  the 
dividing  I-beam.    While  he  worked,  the  adj oining  elevator 
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mounted  and  descended.  It  moved  with  great  velocity. 
Between  the  basement  and  the  fourteenth  floor,  it  made 
no  stops  at  all.  From  the  fourteenth  floor  to  the  twenty- 
fourth,  the  top  of  the  building,  it  took  on  passengers 
aiid  discharged  them.  It  passed  and  repassed  f  orty-ei^t 
times  an  hour,  or  nearly  once  a  minute.  Reasonable 
men  might  not  unreasonably  say  that  some  safeguard 
should  have  been  adapted  by  the  defendant  for  the 
protection  of  its  servant,  intent  upon  his  task,  a  margin 
of  a  few  inches  between  him  and  destruction.  Possible 
safeguards  readily  suggest  themselves.  The  elevator 
might  have  stopped  for  a  moment  as  it  reached  the  floor 
where  he  was  working.  If  it  did  not  stop,  it  mi^t  have 
slackened  its  pace,  and  signaled  its  approach.  There 
was  neither  halt  nor  pause  nor  signal.  The  defendant 
says  it  did  not  know  that  the  work  would  be  so  near  the 
I-beam.  Its  duty  was  to  learn.  The  work  gave  warning 
by  its  nature  that  exposure  to  danger  might  be  expected. 
The  door  of  the  shaft,  when  opened,  extended  from 
eight  to  twelve  inches  into  the  shaft  adjoining.  One 
could  not  swing  it  to  and  fro,  to  test  its  movement, 
without  risk  of  swerving  to  the  right  and  left.  One 
could  not  clear  its  course  from  end  to  end  without  the 
Ukelihood  that  one  would  have  to  stand  and  labor  close 
to  the  dividing  line.  Such  risks  were  within  the  range 
of  prudent  foresight.  The  precise  accident  that  happened 
may  not  have  been  foreseen  {Munsey  v.  TFe66,  231  U.  S. 
150,  156;  Condran  v.  Park  &  Tilford,  213  N.  Y.  341, 
345).  The  possibility  of  some  accident  ought  to  have 
been  foreseen  {Munsey  v.  Webb,  supra).  Nicholson  was 
not  restricted  to  the  doing  of  any  one  thing,  in  order  to 
make  smooth  and  true  the  movement  of  the  doors.  He 
was  not  directed  to  stand  at  any  one  place.  He  was 
put  within  the  shaft,  and  told  to  accomplish  a  result. 
The  defendant  who  put  him  there,  with  elevators  shooting 
up  and  down  beside  him,  was  charged  with  the  duty  of 
vigilance  to  keep  him  safe  from  harm. 
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(2)  We  see  no  basis  for  a  finding  of  contributory- 
negligence.  To  hold  with  the  Appellate  Division  in  that 
respect  is  to  ignore  section  841-b  of  the  Code  of  Civil 
Procedure,  which  has  changed  the  burden  of  proof. 
Nicholson's  body  was  found  on  top  of  the  cage,  his  head 
athwart  the  I-beam.  The  burden  was  on  the  defendant 
to  show  that  his  own  negligence  had  brought  him  within 
the  path  of  the  descending  car.  That  burden  was  not 
sustained.  He  may  have  slipped  or  stumbled  or  lost 
his  balance.  If  none  of  these  things  befell  him,  he  may 
have  miscalculated  the  distance  in  crouching  down  or 
bending  forward  to  his  work,  or  again  in  rising  from  it 
{Schlemmer  v.  Buffalo,  Rochester  &  Pittsburg  Ry.  Co., 
205  U.  S.  1,  14).  He  may  have  relaxed  his  vigilance 
a  brief  second,  his  mind  absorbed  in  an  engrossing  task 
(Conway  v.  Naylor,  222  N.  Y.  437,  443) ;  and  relaxation 
for  a  second  would  have  exposed  him  to  this  swift  and 
silent  peril.  Any  one  of  these  and  other  possible 
hypotheses  would  forbid  the  imputation,  as  a  matter 
of  law,  of  contributory  negligence.  At  most,  the  question 
was  for  the  jury. 

(3)  The  defense  of  assumption  of  risk  does  not  help  the 
defendant,  for  it  was  not  urged  upon  the  trial.  Had  it 
been  urged,  the  plaintiff  might  have  been  able  to  over- 
come it.  In  such  circumstances,  it  is  not  available  for  the 
first  time  on  appeal  (Scott  v.  Morgan,  94  N.  Y.  508,  515; 
People  V.  Journal  Co.,  213  N.  Y.  1,  6).  To  overcome  it, 
the  plaintiff  might  have  proved  the  preliminary  notice 
alleged  in  the  complaint.  We  are  not  to  presume  that 
the  notice  was  inadequate.  If  adequate,  it  would  have 
made  the  case  subject  to  the  provisions  of  the  Labor 
Law.  In  that  event,  assumption  of  risk  would  not 
be  a  defense  (Moloney  v.  Cunard  S.  S.  Co.,  217  N.  Y.  278; 
CoUelli  V.  Turner,  215  N.  Y.  675).  Even  now,  there  is 
no  mention  of  the  defense  either  in  the  brief  or  in  the 
oral  argument  of  coimsel  for  the  defendant.  We  hold  it 
abandoned. 
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The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  that  of  the  Trial  Term  aflfirmed,  with 
costs  in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  Chase,  Pound,  McLaughlin, 
Crane  and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Accounting  of  Frank  R.  Sherman, 
as  Temporary  Administrator  of  the  Estate  of  William 
S.  Deyoe,  Deceased,  Appellant. 

Maude  Vandenburgh,  as  Administratrix  with  the  TVIU 
Annexed  of  William  S,  Deyoe,  Deceased,  Respondent. 

Evidence  —  decedenVi  eitate  —  claim  based  upon  an  oral 
contract  or  promise  of  decedent  —  corroboration  of  testimony 
of  claimant  —  when  corroboration  not  required  as  matter  of 
law. 

In  an  action  upon  a  olaim  based  upon  an  oral  promise  or  oontraot 
of  a  decedent,  or  in  support  of  such  a  claim  disputed  by  an  executor  dr 
administrator,  the  claimant  is  not  required  to  prove  his  case  by  more 
than  a  preponderance  of  evidence.  Where  the  evidence  in  support  of 
such  a  claim  consists  of  the  testimony  of  the  claimant,  such  testimony 
is  not  required  as  a  matter  of  law  to  be  corroborated  by  other  evidence 
in  order  to  make  out  a  gift,  although  it  does  call  for  a  very  careful 
scrutiny  and  examination  of  the  facts,  and  where  a  surrogate,  after 
ruling  that  the  testimony  of  a  claimant,  upon  a  claim  against  a  decedent 
made  by  the  administrator  of  decedent's  estate,  although  true,  required 
corroboration  as  matter  of  law,  and  for  that  reason  denied  the  claim, 
the  decision  of  the  Appellate  Division  affirming  the  surrogate's  decree, 
although  unanimous,  must  be  reversed  because  based  upon  insufficient 
and  improper  findings.  {Ward  v.  New  York  Life  Im,  Co,,  225  N.  Y. 
314,  foUowed.) 

Mailer  of  Sherman,  173  App.  Div.  988,  reversed. 

(Argued  November  19,  1919;  decided  December  9,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  8,  1916,  which  affirmed  a  decree  of  the  Saratoga^ 
County  Surrogate's  Court,  settUng  and  surcharging  the 
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accounts  of  the  temporary  administrator  of  the  estate  of 
William  S.  Deyo,  deceased. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edgar  T.  Brackett  for  appellant.  Sherman's  evidence 
being  given,  there  being  nothing  inherently  improbable 
about  it,  and  it  being  wholly  imcontradicted  and  believed 
by  the  surrogate,  who  has  expressly  found  that  he  told 
the  truth,  the  surrogate  was  in  error  in  holding  that, 
because  not  corroborated,  the  appellant's  claim  was  not 
established.  (McKeon  v.  Van  Slyck,  223  N.  Y.  392; 
Ward  v.  N.  Y.  Life  Ins.  Co.,  225  N.  Y.  314;  Lewis  v. 
Menritt,  113  N.  Y.  386.) 

/.  H.  Barker  for  respondent.  Public  policy  requires 
that  claims  of  personal  representatives  against  decedents' 
estates  must  be  carefully  scrutinized  and  should  be 
established  by  very  satisfactory  evidence.  {Matter  of 
MarceUuSy  165  N.  Y.  70;  Matter  of  Van  Slooten  v. 
Wheeler,  140  N.  Y.  624;  Matter  of  Arkenburgh,  58  App. 
Div.  583;  Matter  of  Fumiss,  86  App.  Div.  96;  Rosseau 
V.  Rauss,  180  N.  Y.  116;  Hamlin  v.  Stevens,  177  N.  Y. 
39;  Ide  v.  Brown,  178  N.  Y.  26;  HoU  v.  Tuite,  188  N.  Y. 
17;  Matter  of  Schwartz,  87  Misc.  Rep.  559;  Williams 
V.  Purdy,  6  Paige,  166.)  A  proper  application  of  the  rule 
requires  that  the  testimony  of  the  claimant  be  corrobo- 
rated by  the  testimony  of  disinterested  witnesses.  {Ide 
V.  Brmn,  178  N.  Y.  26;  Hamlin  v.  Stevens,  177  N.  Y. 
39;  Rosseau  v.  Rouss,  180  N.  Y.  116;  Kenney  v.  Public 
Administrator,  2  Bradf.  319;  Matter  of  Manhardt,  17  App. 
Div.  1;  Matter  of  Schroeder,  113  App.  Div.  204;  Snook  v. 
SuUivan,  53  App.  Div.  602;  167  N.  Y.  536.) 

Crane,  J.  On  March  25th,  1914,  WiUiam  S.  Deyoe, 
a  resident  of  the  town  of  Northumberland,  Saratoga 
county,  died  leaving  a  last  will  and  testament  in  which 
the  appellant,  Frank  R.  Sherman,  was  named  as  sole 
executor.  Probate  being  contested,  the  appellant  on  the 
31st  day  of  March  was  granted  letters  of  temporary 
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administration.  After  the  will  was  admitted  to  probate 
Frank  R.  Sherman  renounced  the  executorship  and  letters 
of  administration  with  the  will  annexed  were  issued  to 
Maude  Van  Denburgh,  the  respondent  herein,  who  duly 
qualified  and  has  since  been  acting  in  that  capacity. 

On  August  20th,  1914,  the  appellant  filed  his  petition 
and  account  as  such  temporary  administrator.  He  failed 
to  include  therein  three  bonds  of  the  American  Wood 
Board  Company.  Objections  to  this  omission  having 
been  filed,  the  surrogate  after  a  hearing  surcharged  the 
appellant  with  the  sum  of  $3,297,  the  value  of  the  bonds 
with  interest  thereon  from  March  1st,  1914.  The 
appellant  claimed  that  these  bonds  were  a  gift  to  him 
by  the  deceased  shortly  before  his  death.  The  surrogate 
made  the  following  findings  of  fact: 

*'  12.  That  on  the  said  trial  in  this  accounting  the 
contestant  called  the  said  Sherman  as  a  witness  and  said 
Sherman  testified  that  just  before  leaving  for  said  hospital 
said  Deyoe  delivered  to  said  Sherman  said  three  coupon 
bonds,  and  at  the  same  time  said  to  Sherman  that  one 
of  the  bonds  was  his;  that  said  Sherman  thereupon 
placed  all  said  bonds  in  his  own  safe,  and  none  of  the 
same  were  ever  redehvered  to  said  Deyoe;  Sherman 
*  further  testified  that  afterwards  at  the  hospital,  said 
Deyoe  told  said  Sherman  that  all  the  said  bonds  were 
Sherman's  to  do  with  as  he  pleased;  and  that  after- 
wards said  Sherman  sold  said  bonds  as  his  own. 

'*  13.  That  said  Sherman  testified  truly  in  relation  to 
said  matter,  but  was  not  sufliiciently  corroborated  by 
other  evidence  to  establish  his  claim  to  said  bonds." 

In  his  opinion  the  surrogate  said: 

"  While  I  fully  believe  that  Mr.  Sherman  told  the 
exact  truth,  I  feel  constrained  to  hold  as  matter  of  law 
upon  the  authority  of  the  foregoing  cases  that  the  evidence 
is  insufficient  to  establish  a  gift  of  the  bonds  to  him." 

The  cases  referred  to  were  Hamlin  v.  Stevens  (177  N.  Y. 
39)  and  Rosseau  v.  Rouss  (180  N.  Y.  116).     At  the  time 
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of  this  decision  by  the  surrogate  he  had  not  before  him 
our  decision  in  the  case  of  McKeon  v.  Van  Slyck  (223 
N.  Y.  392,  397)  as  it  was  not  decided  until  May  of  1918. 
There  we  stated  as  follows: 

"  In  civil  cases  a  plaintiff  is  never  required  to  prove 
his  case  by  more  than  a  preponderance  of  evidence. 
This  is  as  true  of  actions  against  an  executor,  founded  on 
claims  put  forward  for  the  first  time  after  the  death  of  the 
testator,  as  it  is  of  other  actions.  (Lewis  v.  Merritt, 
113  N.  Y.  386.)  No  doubt  in  determining  whether  the 
preponderance  exists,  the  triers  of  the  facts  must  not 
forget  that  death  has  sealed  the  lips  of  the  alleged  promisor. 
They  nmy  reject  evidence  in  such  circumstances  which 
might  satisfy  them  if  the  promisor  were  living.  They 
must  cast  in  the  balance  the  evidence  offered  upon  the 
one  side  and  the  opportunities  for  disproof  upon  the 
other.  They  may,  therefore,  be  properly  instructed  that 
to  make  out  a  preponderance,  the  evidence  should  be 
clear  and  convincing.  (Roberge  v.  Bonner,  185  N.  Y. 
265.)  But  all  these  instructions  in  last  analysis  are 
mere  counsels  of  caution.  The  responsibility  of  deter- 
mining whether  the  evidence  is  clear  and  convincing 
must  ultimately  rest  upon  the  jury,  subject,  of  course, 
to  the  power  of  the  court  to  set  aside  their  verdict. 
There  is  no  rule  of  law  that  the  claimant's  contract  must 
be  in  writing,  or  even  that  it  must  be  made  out  in  all 
substantial  particulars  by  disinterested  witnesses." 

After  explaining  the  decision  of  Hamlin  v.  Stevens, 
the  opinion  further  states: 

"  In  the  instant  case  the  jury  might  properly  have  been 
instructed  that  they  could  reject  the  testimony  though 
imcontradicted  unless  they  found  it  clear  and  convincing. 
They  might  even  have  been  instructed  that  they  could 
in  their  discretion  reject  it  if  it  was  not  corroborated 
in  all  substantial  particulars  by  disinterested  witnesses. 
But  they  could  not  properly  be  instructed  that  such 
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corroboration  was  essential  as  a  matter  of  law,  or  that 
the  law,  irrespective  of  the  circumstances,  viewed  the 
claim  with  suspicion."     (p.  398.) 

The  learned  surrogate  was,  therefore,  in  error  when 
he  ruled  in  this  case  that  the  testimony  of  the  appellant 
although  true  required  corroboration  as  a  matter  of  law. 
This  matter  having  been  set  forth  and  the  attitude  of 
the  surrogate  fully  stated  in  his  findings  of  fact,  the 
unanimous  affirmance  by  the  Appellate  Division  does  not 
preclude  us  from  reversing  a  judgment  which  those  find- 
ings do  not  support  or  justify.  In  other  words,  the  judg- 
ment is  based  upon  insufficient  and  improper  findings. 

While  the  testimony  of  the  appellant  was  not  required 
as  a  matter  of  law  to  be  corroborated  by  other  evidence 
in  order  to  make  out  a  gift  yet  it  did  call  for  a  very  care- 
ful scrutiny  and  examination  in  accordance  with  the 
suggestions  made  in  Ward  v.  N.  Y.  Life  Ins.  Co.  (225 
N.  Y.  314,  322).    It  was  there  said: 

"  The  rule  in  any  civil  case  is  that  the  plaintiff  must 
establish  his  claim  by  a  fair  preponderance  of  evidence. 
He  need  do  no  more  than  this  if  his  claim  deals  with  a 
dead  person;  he  cannot  do  less  if  he  is  attacking  the 
rights  and  property  of  a  living  person.  The  general 
rule  as  to  weight  and  quality  of  evidence  is  no  different 
in  one  case  than  in  the  other.  In  applying  the  rule 
and  test  to  specific  evidence,  however,  it  very  likely  will 
and  should  occur  that  the  triers  of  fact  will  more  care- 
fully and  critically  scrutinize  evidence  offered  against 
a  dead  person's  estate  for  the  purpose  of  deciding  whether 
it  does  make  the  necessary  weight  and  preponderance  of 
evidence,  than  would  be  done  if  the  testimony  was 
offered  against  one  who  was  alive  to  contradict  it." 

If  upon  a  rehearing  of  this  case  the  evidence  of  the 
appellant  is  admitted  it  should  be  treated  in  the  light 
of  these  suggestions  by  the  surrogate  in  determining 
whether  or  not  a  gift  has  been  established. 

Without  of  course  designing  to  review  the  findings  made 
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by  the  surrogate,  we  may  refer  to  the  evidence  for  the 
purpose  of  illustration  of  what  we  have  said. 

William  S.  Deyoe  was  the  owner  of  a  number  of  farms 
and  woodlots  and  tenement  houses  in  Saratoga  Springs  and 
Schuylerville.  He  was  engaged  in  lumbering,  operated  a 
sawmill  and  had  a  large  number  of  men  and  teams 
employed  in  his  business.  On  the  5th  day  of  November, 
1914,  being  about  to  enter  St.  Peter's  Hospital  in  Albany  for 
a  serious  operation  which  resulted  in  his  death  on  March 
25th,  he  requested  the  appellant  to  take  charge  of  his 
farms  and  lots  during  his  absence  and  placed  in  his  hands 
three  $1,000  bonds  which  are  involved  in  this  proceeding. 
Whether  the  bonds  were  given  solely  to  make  provision 
for  funds  for  the  purpose  of  carrying  on  the  business  or 
given  outright  as  the  appellant's  absolute  property  is  a 
question  even  on  the  testimony  of  the  appellant  himself 
to  be  determined  by  the  surrogate. 

He  swore  that  the  bonds  were  handed  to  him  to  keep, 
himself  supplied  with  money.  Deyoe  was  going  to  the 
hospital  and  Sherman  was  to  look  after  his  business 
affairs  while  he  was  away.  Sherman  says  that  he  under- 
stood from  the  conversation  that  Deyoe  was  giving 
him  these  bonds  or  two  of  them  to  carry  on  the  business 
so  far  as  necessary.  At  a  later  time  Deyoe,  he  says,  told 
him  that  all  the  bonds  were  his.  While  it  was  not 
necessary  as  a  matter  of  law  that  Sherman's  testimony 
should  be  corroborated  to  establish  a  gift  it  surely  needed 
careful  scrutiny  and  analysis  to  ascertain  whether  it  had 
that  reasonableness  and  probability  in  view  of  all  the 
circumstances  as  would  naturally  lead  to  the  belief  that  a 
gift  had  been  made  and  intended.  Sherman  was  the 
only  one  interested  in  establishing  the  gift,  and  was 
foreclosed  from  testifying  as  to  transactions  with,  the 
deceased  under  section  829  of  the  Code  of  Civil  Procedure. 
His  statements  regarding  the  nature  of  his  possession 
were  received  apparently  on  the  ground  that  the  respond- 
ent had  opened  the  door  to  a  full  inquiry  by  one  or  two 
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questions  asked  by  examining  counsel.  The  situation  and 
condition  of  the  deceased,  the  necessities  of  the  business, 
the  work  the  appellant  was  to  do  and  the  manner  of 
making  the  claimed  gift  are  all  matters  to  be  considered 
by  the  trier  of  the  facts  in  determining  whether  this 
te3timony  of  a  party  interested  proves  by  the  necessary 
preponderance  that  a  gift  of  the  three  bonds  was  actually 
made  and  was  not  intended  as  a  means  solely  of  raising 
funds  to  meet  expenses. 

In  the  light  of  the  later  decisions  of  this  court  and 
with  these  suggestions  as  to  the  application  of  the  rule  we 
send  this  case  back  to  the  surrogate  for  a  retrial  of  the 
issue  upon  this  question  of  gift. 

The  order  of  the  Appellate  Division  and  decree  of 
Surrogate's  Court  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

McLaughlin,  J.  (dissenting).  The  prevailing  opinion 
proceeds  upon  the  theory  that  the  decree  of  the  Sur- 
rogate's Court  cannot  be  sustained  because  based  upon 
'*  insufficient  and  improper  findings."  I  have  been 
unable  to  reach  such  conclusion.  In  my  opinion  the 
findings  are  not  necessarily  insufficient  or  improper  when 
they  are  considered  in  the  light  of  the  evidence  upon  which 
they  are  based. 

Notwithstanding  the  unanimous  affirmance,  if  a  finding 
be  ambiguous  or  not  clear,  then  we  may  look  into  the 
evidence  for  the  purpose  of  ascertaining  its  true  meaning 
or  removing  what  is  an  apparent  ambiguity. 

The  tenth  finding  is:  "  That  at  the  time  of  the  death 
of  said  William  S.  Deyoe,  he  was  the  owner  of  three 
coupon  bonds  of  the  American  Wood  Board  Company, 
each  of  the  par  value  of  $1,000.  *  *  *."  The  second 
conclusion  of  law,  which  is  also  a  finding  of  fact,  is: 
*'  That  there  is  no  sufficient  proof  that  said  bonds,  or  any 
of  them,  were  ever  given  to  said  Sherman  by  said  Deyoe." 
These  findings  unanimously  affirmed  are  sufficient   to 
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sustain  the  decree  nor  are  they  rendered  "  msufficient  and 
improper  "  by  the  twelfth  and  thirteenth  findings. 

The  twelfth  is:  "  That  on  the  said  trial  in  this  account- 
ing the  contestant  called  the  said  Sherman  as  a  witness 
and  said  Sherman  testified  that  just  before  leaving  for 
said  hospital  said  Deyoe  delivered  to  said  Sherman  said 
three  coupon  bonds,  and  at  the  same  time  said  to  Sherman 
that  one  of  the  bonds  was  his;  *  *  *  Sherman 
further  testified  that  afterwards  at  the  hospital  said 
Deyoe  told  said  Sherman  that  all  the  said  bonds  were 
Sherman's  to  do  with  as  he  pleased;    *     *     *.'' 

The  thirteenth  finding  is:  '*  That  said  Sherman  testi- 
fied truly  in  relation  to  said  matter,  but  was  not  suJBSciently 
corroborated  by  other  evidence  to  establish  his  claim  to 
said  bonds." 

It  may  well  be  that  the  learned  surrogate  believed 
Sherman  testified  truly,  but  it  by  no  means  follows  that 
he  believed  Sherman's  testimony  established  a  gift  of  the 
bonds  to  him.  I  cannot  believe  that  an  experienced 
surrogate  could,  after  considering  all  of  Sherman's  testi- 
mony, find  that  it  established  by  clear  and  convincing 
proof  a  gift.  The  bonds  were  delivered  to  Sherman 
for  a  specific  purpose,  which  was  to  obtain  cash  with 
which  to  discharge  Deyoe's  obligations  while  he  was  in 
the  hospital. 

Look  at  the  situation.  Deyoe  was  about  to  go  to  a 
hospital  and  undergo  a  serious  surgical  operation;  he  had 
several  farms;  was  operating  a  sawmill;  was  taking  the 
wood  and  logs  from  a  certain  lot,  which  job  he  was 
desirous  of  completing  as  speedily  as  possible;  had 
several  men  and  teams  in  his  employ,  and  wanted  Sherman 
to  employ  others  if  he  could  obtain  them;  wanted  the 
men  and  teams  paid  as  the  work  progressed;  to  that 
end  he  sent  for  Sherman,  told  him  what  he  wanted,  and 
then  delivered  to  him  the  three  bonds  in  question,  for  the 
sole  purpose  of  supplying  him  with  cash  while  Deyoe 
was  absent.     Sherman  testified:   "  Q.  Before  Mr.  Deyoe 
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went  to  Albany  for  his  operation  he  placed  you  in  charge 
of  his  farms,  did  he  not?  A.  Yes.  Q.  And  made 
provision  for  funds  for  you  to  use  in  that  connection? 
A.  Yes.  Q.  How  much  did  he  place  in  your  hands? 
A.  Three  one  thousand  dollar  bonds.  Q.  He  gave 
you  the  bonds  instead  of  the  money?  A.  Yes."  And 
at  the  same  time  Deyoe  said  to  Sherman  that  "  the 
bonds  were  just  like  so  much  ready  money  or  one  thousand 
dollar  bills.  *  *  *  they  were  available  for  cash  to 
the  holder.'*  Sherman  also  testified  in  answer  to  the 
question:  "  Did  he  say  anything  about  where  you  were 
to  get  the  money  —  were  you  talking  with  him  about  that 
question?  A.  As  I  testified,  when  he  gave  me  the  three 
bonds,  he  told  me  to  keep  myself  supplied  with  money 
on  the  5th.'' 

It  is  undoubtedly  true,  when  he  delivered  these  bonds, 
that  he  said  to  Sherman  one  of  them  was  his,  not  as  a 
gift,  but  to  use  immediately  in  any  way  he  saw  fit  in 
order  to  obtain  money  to  pay  the  men  and  teams  employed 
and  discharge  other  financial  obligations  connected 
with  Deyoe's  business  during  his  absence.  What  took 
place  at  the  hospital  six  days  later  —  Sherman  in  the 
meantime  having  paid  out  in  the  business  in  the  neighbor- 
hood of  seven  hundred  dollars  —  indicates  that  the  bonds 
were  not  given  as  a  present  but  to  obtain  the  necessary 
funds  to  discharge  Deyoe's  obligations,  and  it  is  in  this 
sense  that  the  surrogate  must  have  understood  and 
construed  the  testimony.  Sherman  went  to  the  hospital 
on  the  11th  of  February  for  the  purpose  of  having  Deyoe 
sign  some  certificates  so  that  the  coupons  on  the  bonds 
could  be  collected.  These  coupons  amoimted  to  but  a 
few  dollars  and  undoubtedly  Sherman  told  him  what 
he  had  paid  out  intermediate  Deyoe's  going  to  the 
hospital  and  the  date  of  that  visit.  At  that  interview 
Deyoe  said  to  Sherman,  according  to  the  twelfth  finding, 
that  all  the  said  bonds  were  Sherman's  to  do  with  as  he 
pleased.    He  wanted  to  clothe  Sherman  with  all  the 
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indicia  of  ownership;  he  wanted  him  to  act  with  the 
utmost  freedom  in  carrying  on  the  business  and  to  that 
end,  and  for  that  purpose,  he  wanted  to  give  Sherman,  if 
necessary,  power  to  sell  the  bonds,  pledge  them  as 
collateral,  or  use  them  in  any  way  he  saw  fit,  in  order  ^to 
produce  the  desired  result.  That  the  bonds  were  not 
intended  as  a  gift  is  evidenced  from  the  words  used,  "  to 
do  with  as  he  pleased."  If  a  gift,  these  words  meant 
nothing.  A  gift  in  prmsenti  transfers  title  absolutely  from 
one  to  another  and  once  that  title  is  transferred  the 
recipient  of  the  gift,  of  course,  can  do  with  the  object  as 
he  pleases.  The  donor  strips  himself  of  all  interest  and 
control  and  the  recipient  does  not  need  to  be  told  that  he 
can  do  with  the  thing  given  as  he  pleases.  This  is  the 
view  which  I  think  the  surrogate  took  of  this  testimony 
as  reflected  by  his  findings. 

The  word  "  corroborated ''  as  used  in  the  thirteenth 
finding  was  used,  I  think,  in  the  sense  of  established.  The 
finding  is  not  susceptible  of  a  construction  that  the  surro- 
gate believed  the  gift  had  been  made,  but  he  is  obliged  to 
hold,  as  matter  of  law,  that  there  being  no  evidence 
other  than  the  testimony  of  Sherman  a  gift  had  not  been 
proved.  The  true  construction  of  the  twelfth  and  thir- 
teenth findings,  it  seems  to  me,  as  interpreted  by  the 
testimony  of  Sherman  himself,  simply  means  that  while 
the  surrogate  believed  that  Sherman  testified  truly, 
nevertheless,  his  testimony  did  Hot  sufficiently  establish 
his  claim  to  the  bonds  nor  was  there  any  other  evidence 
bearing  on  that  subject.  Certainly  these  two  findings  did 
not  destroy  the  effect  of  the  first  two  findings  which  I 
have  quoted,  nor  are  they  necessarily  in  conflict  with 
them.  Referring  to  the  opinion  of  the  surrogate  this  view 
is  sustained.  There,  he  says  that  the  evidence  is  insuf- 
ficient to  estabhsh  a  gift  of  the  bonds.  This  view  is 
also  strengthened  by  the  fact  that  after  Sherman  left  the 
hospital  with  the  certificates  attached  to  the  coupons,  he 
immediately  had  one  cashed  and  the  proceeds  of  the  other 
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he  placed  to  the  credit  of  Deyoe's  account.  So,  in  the 
light  of  all  the  circumstances,  the  surrogate  might  very- 
well  have  reached  the  conclusion  that  Sherman  told  the 
truth,  but  that  his  claim  to  the  bonds  was  not  established 
by*  clear  and  convincing  evidence,  which  is  the  standard 
laid  down  in  nimierous  authorities. 

If,  however,  I  am  wrong  in  this  conclusion  and  the 
twelfth  and  thirteenth  findings  are  to  be  construed  as 
holding  that  Sherman's  testimony  did  estabUsh  a  gift  of 
the  bonds  to  him,  but  the  surrogate  thought  he  was  obUged 
to  hold,  as  matter  of  law,  the  testimony  being  uncorrob- 
orated, that  a  gift  had  not  been  established,  then  I  think 
instead  of  ordering  a  rehearing  before  the  surrogate,  such 
rehearing  should  be  had  in  the  Supreme  Coiu't  before  a 
jury  in  Saratoga  coimty.  But  it  is  suggested,  not  by 
counsel,  that  there  is  no  power  in  this  court  to  make  such 
disposition  of  the.  cape.  I  am  unable  to  subscribe  to  the 
proposition  that  this  court  is  so  impotent  that  it  cannot 
order  a  jury  trial  in  any  case  where  the  ends  of  justice 
require  it.  That  seems  to  have  been  the  view  of  this 
court  in  Matter  of  Hopkins  (176  N.  Y.  595,  596).  It  is 
true  the  question  there  involved  was  whether  or  not  a  jury 
trial  should  be  ordered  under  section  2588.  of  the  Code  of 
Civil  Procedure,  relating  to  the  probate  of  wills,  but  the 
court  took  occasion  to  say  that  it  might  order  a  jury  trial 
'^  in  any  other  case  where,  in  its  opinion,  it  would  seem 
that  the  ends  of  justice  might  be  best  promoted  by  such 
a  course.''  Here,  I  think  the  ends  of  justice  require,  if 
a  new  hearing  is  to  be  had,  that  such  hearing  should  be 
before  a  jury. 

For  these  reasons  I  dissent  from  the  conclusion  reached 
by  Judge  Crane  and  vote  to  affirm  the  order  and  decree 
appealed  from. 

HiscocK,  Ch.  J«,  Chase,  Cardozo,  Pound  and 
Andrews,  JJ.,  concur  with  Crane,  J.;  McLaughlin,  J., 
reads  dissenting  opinion. 

Order  reversed,  etc. 
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Magdalene  Lyles,  as  Administratrix  of  the  Estate  of 
Rudolph  D.  Lyles,  Appellant,  v.  The  Terry  & 
Tench  Company,  Incorporated,  Respondent. 

Labor  Law — prorision  thereof  requiring  owners  to 
thoroughly  plank  over  steel  and  iron  beams  —  when  question 
whether  this  was  done  one  of  fact  for  a  Jury,  not  of  law  for  the 
court. 

1.  The  Labor  Law  (Cons.  Laws,  oh.  31,  §  20)  requires  that  oon- 
traotors  or  owners  erecting  a  building  with  iron  or  steel  beams  **  shall 
thoroughly  plank  over  the  entire  tier  of  iron  or  steel  beams  and  extend- 
ing not  less  than  six  feet  beyond  such  beams  on  which  the  structural 
iron  or  steel  work  is  being  erected.'*  The  master  does  not  discharge 
this  duty  by  throwing  the  boards  down,  and  then  closing  them  to 
passage.  The  duty  to  lay  the  planking  imports  a  duty  to  maintain  it 
free  from  unreasonable  obstruction. 

2.  An  ironworker  employed  in  the  construction  of  a  large  building, 
who  had  to  go  from  one  end  of  a  floor  to  the  other,  walked  over  plank- 
ing laid  upon  the  steel  framework  of  the  floor  until  he  came  to  a  pile 
of  steel  beams  which  had  been  thrown  across  his  path,  lie  climbed 
over  the  beams  and  in  so  doing  was  injiu'ed.  The  jury  found  by  their 
verdict  that  no  planking  sufficient  to  supply  a  pathway  of  reasonable 
safety  had  been  placed  on  either  side  of  the  obstruction.  The 
Appellate  Division  held  that  it  was  a  question  of  fact  whether  plank- 
ing had  been  provided  on  the  east  side  of  the  obstruction  but  that 
the  uncontradicted  evidence  showed  sufficient  planking  to  the  west 
and,  thus  interpreting  the  evidence,  dismissed  the  complaint.  The 
testimony  of  the  plaintiff,  supported  and  strengthened  by  a  witness, 
shows  that  there  was  no  clear  and  safe  pathway  to  the  west  of  the 
obstruction.  This  was  contradicted  by  a  photograph  produced  by  the 
defendant  which  shows  two  planks  clear,  and  two  obstructed,  but 
plaintiff's  witness  testified  that  these  planks  were  laid  by  himself 
after  the  accident  and  before  the  photograph  was  taken  and  the 
verdict  of  the  jury  imports  a  finding  that  the  photograph  was  false. 
It  follows,  therefore,  that  the  question  whether  the  beams  were 
''  thoroughly  *'  planked  was  for  the  jury  and  that  the  decision  of  the 
Appellate  Division  should  be  reversed. 

Lylea  v.  Terry  <St  Tench  Co,^  172  App.  Div.  496,  reversed. 

(Argued  November  24,  1919;  decided  December  9,  1919.) 
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Appeal  from  a  judgment,  entered  May  13,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint.  Pending  the  appeal  to  this 
court,  the  original  plaintiff  died,  and  his  administratrix 
was  substituted. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Eugene  L.  McCoUum  for  appellant.  The  trial  court 
was  right  in  allowing  plaintiff's  counsel  to  cross-examine 
his  own  witness  on  new  matter  brought  out  by  the 
defendant's  attorney  on  cross-examination  concerning 
which  new  matter  the  witness  was  in  no  way  interrogated 
on  the  direct  examination.  (Hubner  v.  Met.  St.  Ry.  Co., 
77  App.  Div.  290;  177  N.  Y.  523;  Moloney  v.  Martin, 
81  App.  Div.  432;  178  N.  Y.  552.) 

Charles  Capron  Marsh  and  Frederick  HaUock  Stokes 
for  respondent.  The  plaintiff  wholly  failed  to  sustain 
the  burden  of  proof  as  to  the  alleged  negUgence  of  the 
defendant.  {LaUrr  v.  City  of  New  York,  208  N.  Y.  431 ; 
McHugh  V.  G.  C.  Bldg.  Const.  Co.,  133  App.  Div.  100; 
Ithaca  Trust  Co.  v.  Driscoll  Brothers  &  Co.,  169  App. 
Div.  377.)  Prejudicial  error  was  conmiitted  by  the  trial 
court  in  allowing  the  plaintiff  to  attempt  to  discredit  his 
own  witness  and  to  prove  the  contents  of  contradictory 
statements  made  by  the  witness  out  of  court.  {BuUard 
V.  Pearsall,  53  N.  Y.  230;  Peopk  v.  De  Martini,  213 
N.  Y.  203;  Nichols  v.  White,  85  N.  Y.  531;  FaU  Brook 
Coal  Co.  V.  Hewson,  158  N.  Y.  150;  O^Doheriy  v.  Postal 
Telegraph  Cable  Co.,  113  App.  Div.  636;  Berkowsky  v. 
New  York  City  Railway  Co.,  127  App.  Div.  544;  Fleischer 
V.  Met.  St.  Ry.  Co.,  63  App.  Div.  44;  Mason  v.  Corbin, 
33  Hun,  365;  Koslowski  v.  U.  S.  Steel  Furniture  Co., 
169  App.  Div.  76;  Power  v.  B.  H.  R.  R.  Co.,  157  App. 
Div.  400.) 
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Cardozo,  J.  The  plaintiff,  an  ironwroker,  employed 
in  the  construction  of  the  Hotel  Biltmore  in  the  city  of 
New  York,  found  it  necessary  to  go  from  one  end  of  the 
building  to  the  other,  to  get  some  bolts.  He  walked 
over  planking,  laid  upon  the  steel  framework  of  the 
fourteenth  floor,  imtil  he  came  to  an  obstruction.  The 
obstruction  was  a  pile  of  steel  beams  which  had  been 
thrown  across  his  path.  He  climbed  over  the  beams, 
and  in  so  doing,  was  injured.  The  jury  found  by  their 
verdict  that  no  planking  sufficient  to  supply  a  pathway  of 
reasonable  safety,  had  been  placed  on  either  side  of  the 
obstruction.  The  Appellate  Division  held  that  it  was  a 
question  of  fact  whether  planking  had  been  provided  to 
the  east,  but  that  the  uncontradicted  evidence  showed 
sufficient  planking  to  the  west;  and  thus  interpreting 
the  evidence,  dismissed  the  complaint. 

We  think  the  presence  of  sufficient  planking  to  the  west 
as  to  the  east,  was  a  question  for  the  jury.  The  plaintiff 
says  that  he  looked,  and  saw  none  on  either  side.  On 
cross-examination,  he  was  led  to  admit  the  possibility 
that  one  or  two  planks  might  have  been  laid  to  the 
west  without  his  seeing  them.  Even  so,  a  jury  was  not 
required  to  deny  any  significance  to  his  statement  that, 
looking,  he  saw  none.  But  the  testimony  of  the  'plaintiff 
does  not  stand  alone.  It  is  supported  and  strengthened 
by  that  of  his  witness,  Cooney.  Cooney  says  that  there 
was  no  pathway  to  the  west.  There  were  one  or  two 
planks  beside  the  base  of  the  pile,  but  five  or  six  beams 
jutted  out  across  the  planks,  and  impeded,  without 
preventing,  pasvsage.  A  photograph  produced  by  the 
defendant  shows  two  planks  thus  obstructed,  and  two 
others  clear.  This  photograph,  according  to  Cooney, 
does  not  truly  depict  the  situation  at  the  moment  of  the 
accident.  He  says  that  he  himself  laid  the  clear  planks 
after  the  plaintiff  was  hurt,  and  before  the  photograph 
was  taken.  This  testimony  seems  to  have  been  overlooked 
at  the  Appellate  Division.    The  trial  judge  instructed 
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the  jury  that  if  they  found  the  photograph  correct,  they 
could  give  no  verdict  to  the  plaintiff.  Their  verdict  in 
his  favor  imports  a  finding  that  it  was  false.  Other 
photographs  taken  at  the  same  time  show  ample  planking 
at  the  east.  The  defendant  concedes,  however,  that 
the  situation  at  the  east  was  a  question  for  the  jury. 
If  the  photographs  misrepresented  the  situation  on  one 
side,  a  jury  might  not  imreasonably  accept  the  state- 
ment of  Cooney  that  they  did  so  on  the  other.  In  the 
view  of  the  evidence  most  favorable  to  the  plaintiff,  the 
defendant  had  provided  no  planking  on  the  left,  and  on 
the  right  had  provided  one  or  two  boards  obstructed  by- 
protruding  beams. 

We  cannot  say  that  such  a  walk  makes  out  compliance 
with  the  defendant's  duty.  The  statute  requires  that 
the  contractors  or  the  owners  ''  shall  thoroughly  plank 
over  the  entire  tier  of  iron  or  steel  beams  and  extending 
not  less  than  six  feet  beyond  such  beams  on  which  the 
structural  iron  or  steel  work  is  being  erected  "  (Labor 
Law,  sec.  20;  Consol.  Laws,  chap.  31;  Drummond  v. 
Norton  Co.,  156  App.  Div.  126;  213  N.  Y.  670).  Whether 
this  had  been  done,  was  a  question  for  the  jury.  It  is 
not  enough  to  show  that  an  experienced  ironworker  might 
be  able  to  walk  without  harm  upon  a  bridge  made  of 
two  planks,  or  even  of  one,  and  this  whether  unobstructed 
or  obstructed.  He  might  be  able  to  do  the  same  though 
there  were  no  planks  at  all,  by  following  the  iron  frame- 
work. That  does  not  mean  that  his  path  would  be  safe. 
The  very  purpose  of  the  statute  was  to  guard  him  from 
such  dangers.  The  beams  are  not  merely  to  be  planked 
here  and  there.  They  are  to  be  "  thoroughly  "  planked. 
The  worker,  in  going  his  way  about  his  work,  is  to  be 
offered  more  than  a  choice  of  dangers.  He  is  to  have  a 
way  that  is  free  from  danger,  to  the  extent  that  thorough 
planking  of  open  spaces  will  give  assurance  of  pl^tection. 
Nor  does  the  master  discharge  his  duty  by  throwing  the 
boards  down,  and  then  closing  them  to  passage.    The 
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duty  to  lay  the  planking  imports  a  duty  to  maintain  it 
free  from  unreasonable  obstruction.  Only  then  can  it 
fulfill  its  function  as  one  of  the  ways  to  be  followed  by  the 
workman  in  his  course  about  the  building  {Nappa  v. 
Erie  R.  R.  Co.,  195  N.  Y.  176,  182).  If  part  of  the  way 
is  impassable,  the  part  left  open  must  be  so  large  that  it 
will  not  elude  the  eye  of  reasonable  diligence,  and  so 
protected  that,  if  observed,  it  may  be  followed  with 
reasonable  security.  We  are  unwilling  to  hold  that  two 
planks,  placed  as  were  these,  and  impeded  as  were  these, 
establish,  as  a  matter  of  law,  the  fulfillment  of  the  master's 
duty.  The  plaintiff  might  well  believe  that  in  climbing 
over  the  beams,  piled,  as  he  supposed,  with  the  care 
which  custom  required,  he  was  choosing  the  safer  course. 
Other  rulings  are  pressed  upon  us  by  the  defendant  as 
sufficient,  in  any  event,  to  require  a  new  trial.  We  find 
;no  error  to  the  prejudice  of  the  defendant  in  any  of  them. 
There  was  none  in  the  examination  of  the  witness  Gansler. 
The  cross-examination  opened  the  door  to  a  full  disclosure 
of  everything  said  and  done  when  Gansler  was  approached 
and  his  testimony  solicited  {Nowack  v.  Met  Street 
Railway  Co.,  166  N.  Y.  433;  Lacs  v.  Everard's  Breweries, 
170  N.  Y.  444;  Peopk  v.  Bertlini,  218  N.  Y.  584,  586). 
There  was  none  in  the  disposition  of  the  requests  to 
charge.  They  are  too  numerous  to  be  reviewed  in  an 
opinion,  but  for  illustration,  we  refer  to  one  of  them. 
The  court  was  asked  to  charge:  ''  There  is  no  evidence 
that  the  defendant  was  not  proceeding  with  the  planking 
of  the  floor  on  which  the  plaintiff  was  hurt  with  all 
possible  speed."  Whether  the  work  was  going  forward 
with  due  diligence,  was  a  question  of  fact.  The  defend- 
ant's witnesses  admit  that  in  the  section  of  the  building 
where  the  accident  occurred,  the  work  of  planking 
had  stopped,  and  was  not  to  be  resumed.  If  open 
spaces  remained,  there  was  a  duty  yet  undone.  Other 
requests  which  the  court  declined  to  grant,  involved  a 
like  encroachment  upon  the  province  of  the  jury. 
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The  judgment  of  the  Appellate  Division  should  be 
reversed,  and  that  of  the  Trial  Term  aflirmed,  with  costs 
in  the  Appellate  Division  and  in  this  court. 

Collin,  Hogan,  Pound  and  Elkus,  JJ.,  concur; 
HiscocK,  Ch.  J.,  absent;   McLaughlin,  J.,  not  sitting. 

Judgment  reversed,  etc. 


The  People  of  the  State  op  New  York,  Respondent, 
V.  Title  Guarantee  and  Trust  Company,  Appellant- 
Corporations —  practice  of  law  by  corporation  in  violation 

of  statute  (Penal  Law,  §  280)  —  when  drawing  of  biU  of  sale 

and  chattel  mortgage  by  title  guarantee  and  trust  company 

not  a  violation  of  the  statute. 

1.  A  oorporation  which,  on  a  single  occasion  without  giving  any 
advice  leading  to  and  consummated  therein,  prepares  a  bill  of  sale  and 
chattel  mortgage  by  filling  out  blanks  upon  and  in  accordance  with 
the  specific  direction  of  a  purported  customer,  is  not  rendering  legal 
services  or  holding  itself  out  as  entitled  to  practice  law. 

2.  Defendant  printed  and  kept  for  distribution  a  booklet  of  which 
the  cover  and  each  page  were  entitled,  **  Fees  for  the  Examination  of 
Titles."  There  was  contained  in  it  the  statement,  "  In  all  counties, 
fees  for  drawing  and  recording  pai)ers  and  fees  for  surveys  are  in 
addition  to  the  regular  charges.  Survey  charges  are  found  on  pages 
17-28  and  charges  for  drawing  and  recording  papers  on  pages  29  and 
30."  On  page  29,  which  had  the  additional  heading,  '*  Average  Charges 
for  Drawing  Papers,"  was  found  the  item,  **  Bill  of  Sale  (Brooklyn 
&  Queens)  $3.00."  Two  detectives  visited  the  appellant's  place  of 
business.  They  explained  to  one  of  appellant's  employees  that  one  of 
them  was  selling  a  store  to  the  other  for  a  given  sum  and  that  he 
desired  a  bill  of  sale  and  chattel  mortgage  to  be  drawn.  He  gave  to 
the  employee  in  response  to  his  request  therefor  a  list  of  the  merchan- 
dise which  it  was  claimed  was  involved.  This  employee  then  pcusst»d 
the  detectives  to  another  employee  who  took  and  filled  out  in  pencil 
blank  forms  of  a  chattel  mortgage  and  bill  of  sale,  which  do  not  appear 
to  have  been  prepared  by  the  appellant,  and  gave  them  to  a  stenog- 
rapher to  be  finally  filled  out.  This  stenographer  returned  them  to  the 
last  employee  who  looked  them  over,  placed  a  seal  on  them,  inquired 
the  rate  of  interest  and  stated  that  the  date  of  execution  which  was 
left  blank  could  be  filled  in  when  the  papers  were  executed.  For 
thus  preparing  these  papers  foes  were  charged  and  paid.     The  oor- 
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poration  has  been  oonvioted  of  a  violation  of  section  280  of  the  Penal 
Law  prohibiting  the  practice  oi  law  and  rendition  of  legal  services 
by  a  corporation.  Held,  that  the  given  acts  did  not  constitute  practice 
of  law  or  rendition  of  legal  services  and  were  not  such  acts  as  had  been 
committed  to  the  exclusive  charge  of  attorneys  but  were  those  which 
might  be  performed  by  a  layman  at  the  time  these  acts  were  com- 
mitted without  being  subject  to  criminal  punishment.  Held,  further , 
that  in  the  light  of  all  of  the  evidence  derived  from  this  booklet  the 
price  advertised  for  drawing  bills  of  sale  is  to  be  regarded  as  applicable 
to  those  which  might  be  lawfully  prepared  as  an  incident  to  its  regular 
business  and  is  not  to  be  regarded  as  an  advertisement  holding  out  the 
appellant  as  soliciting,  and  engaged  in  the  business  of  drawing  bills  of 
sale  in  such  manner  as  would  amount  to  the  practice  of  law.  ( People 
V.  AlSani,  227  N.  Y.  334,  distinguished.) 

People  V.  Title  Guarantee  <fe  Trust  Co.,  180  App.  Div.  648,  reversed. 

(Argued  May  23,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  December  14,  1917,  which  aflSrmed  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New- 
York  convicting  the  defendant  of  a  violation  of  section 
280  of  the  Penal  Law  by  practicing  law  without  a  license. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  E.  Hughes,  Isidor  J.  Kresel,  Harland  B. 
Tibbetts  and  James  P.  Jiuige  for  appellant.  The  filling 
out  and  delivery  of  blank  forms  of  bill  of  sale  and  chattel 
mortgage  in  the  circumstances  of  this  case  did  not  con- 
stitute practicing  law  within  the  prohibition  of  section 
280  of  the  Penal  Law.  {Matter  of  Percy,  36  N.  Y.  653; 
Tiger  v.  Western  Investment  Co.,  221  U.  S.  286;  Matter 
of  Co-^erative  Law  Co.,  198  N.  Y.  479;  Matter  of  City 
of  New  York,  144  App.  Div.  107;  204  N.  Y.  625;  U.  S. 
Tide  Guaranty  Co.  v.  Brmn,  86  Misc  Rep.  287;  166 
App.  Div.  688;  217  N.  Y.  628;  People  ex  ret  Trojan 
Realty  Corp.  v.  Purdy,  174  App.  Div.  702;  People  ex  rel. 
Floersheimer  v.  Purdy,  221  N.  Y.  481 ;  Matter  of  Bensel, 
68  Misc.  Rep.  70;  Meisel  &  Co.  v.  National  Jewelers' 
Board  of  Trade,  90  Misc.  Rep.  19;  Matter  of  Associated 
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Lawyers  Co.,  134  App.  Div.  350.)  The  defendant  cannot 
be  held  criminally  responsible  for  acts  of  its  employees 
which  were  not  only  imauthorized  but  were  contrary 
to  express  instructions.  {New  York  Central  Railroad 
V.  U.  S.y  212  U.  S.  481;  People  v.  Sheffield  Farms,  149 
App.  Div.  923;  206  N.  Y.  79;  People  v.  New  York 
Centadrink  Co.,  152  App.  Div.  912;  207  N.  Y.  736.) 

Harry  E.  Lewis,  District  Attorney  {Ralph  E.  Hemstreet 
and  Harry  G.  Anderson  of  counsel),  for  respondent. 
The  acts  defined  in  the  information  and  with  the  com- 
mission of  which  the  appellant  was  charged,  constitute 
practicing  law  within  the  meaning  of  section  280  of  the 
Penal  Law,  and  the  exceptions  specified  in  that  section 
do  not  apply.  {Morgan  v.  Van  Ingen,  2  Johns.  204; 
Cornell  Bank  v.  Vamum,  49  N.  Y.  269;  People  v.  People^ s 
Trust  Co.,  180  App.  Div.  494;  People  v.  Taylor,  56  Col. 
441;  People  v.  Schreiber,  250  HI.  345;  22  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  785;  StaU  v.  Paul,  56  Neb.  369;' 
Bibber  v.  Simpson,  59  Me.  181;  State  v.  Heffeman, 
28.R.  I.  20;  State  v.  Wilhile,  132  Iowa,  226;  People  v. 
Mulfcrrd,  140  App.  Div.  716;  202  N.  Y.  624;  PeopU  v. 
Phippin,  70  Mich.  6.)  Although  the  appellant  is  a  cor- 
poration organized*  for  the  purpose  of  examining  and 
guaranteemg  titles  to  real  property,  it  does  not  come 
within  any  of  the  exceptions  in  the  statute.  The  acts 
complained  of  by  the  prosecution  cannot  be  performed 
by  it.  {Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479; 
U.  S.  Title  Guaranty  &  Trust  Co.  v.  Brown,  86  Misc. 
Rep.  287;  Gaulie  v.  Solicitors'  L.  &  T.  Co.,  9  Pa.  Co. 
Ct.  634.)  The  acts  charged  in  the  information  are  not 
necessarily  incident  to  the  appellant's  charter  powers. 
{Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479;  Ehmer  v. 
Title  Guarantee  &  Trust  Co.,  156  N.  Y.  10;  Trenton  Co. 
V.  Title  Guarantee  &  Trust  Co.,  50  App.  Div.  490;  People 
ex  rel.  Third  Ave.  R.  R.  Co.  v.  Newton,  112  N.  Y.  396; 
Mayor  v.  Manhattan  Ry.  Co.,  143  N.  Y.  1.) 
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HiscocK,  Ch.  J.  The  appellant,  originally  incorporated 
under  another  name,  was  authorized  *^  to  guarantee  bonds 
and  mortgages  and  titles  to  real  estate;  "  and  *'  to  make 
and  cause  to  be  made  and  to  purchase  and  to  pay  for  all 
such  searches,  abstracts,  indices,  maps  and  copies  of  rec- 
ords as  the  trustees  thereof  may  deem  necessary,"  and 
for  a  long  time  has  been  engaged  in  the  prosecution  of 
this  business. 

It  has  been  convicted  of  a  violation  of  section  280  of  the 
Penal  Law  prohibiting  the  practice  of  law  and  rendition 
of  legal  services  by  a  corporation  and  of  which  section 
the  presently  material  provisions  read  as  follows:  "  It 
shall  be  unlawful  for  any  corporation  *  *  ♦  to 
hold  itself  out  to  the  public  as  being  entitled  to  practice 
law,  or  to  render  or  furnish  legal  services  or  advice,  or  to 
furnish  attorneys  or  counsel  or  to  render  legal  services 
of  any  kind  in  actions  or  proceedings  of  any  nature  or  in 
any  other  way  or  manner,  or  in  any  other  manner  to 
assume  to  be  entitled  to  practice  law,  *  *  *.  This 
section  shall  not  apply  to  any  corporation  *  *  *  law- 
fully engaged  in  the  examination  and  insuring  of  titles  to 
real  property,  *  *  *  (and  as  amended  in  1916). 
But  no  corporation  shall  be  permitted  to  render  any 
services  which  cannot  lawfully  be  rendered  by  a  person 
not  admitted  to  practice  law  in  this  state." 

The  evidence  upon  which  if  at  all  the  conviction  of 
appellant  must  rest  is  in  substance  as  follows: 

Appellant  printed  and  kept  for  distribution  a  booklet 
of  which  the  cover  and  each  page  were  entitled  "  Fees 
for  the  Examination  of  Titles."  There  was  contained  in 
it  the  statement  ''In  all  counties,  fees  for  drawing  and 
recording  papers  and  fees  for  surveys  are  in  addition  to 
the  regular  charges.  Survey  charges  are  found  on 
pages  17-28  and  charges  for  drawing  and  recording  papers 
on  pages  29  and  30. "  On  page  29  which  had  the  additional 
heading  "  Average  Charges  for  Drawing  Papers "  was 

24 
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found  the  item   "Bill  of  Sale   (Brooklyn   &   Queens) 
$3.00." 

On  the  occasion  of  the  commission  of  its  alleged  ofifense 
two  detectives  employed  for  that  purpose  visited  the 
appellant's  place  of  business  in  Brooklyn.  Following 
directions  given  in  answer  to  their  inquiries  they  came 
to  one  of  appellant's  employees  to  whom  one  of  the 
detectives  explained  that  he  was  selling  a  store  to  the 
other  for  a  given  sum  of  which  part  was  to  be  paid  in 
cash  and  that  he  desired  a  bill  of  sale  and  chattel  mortgage 
to  be  drawn.  He  gave  to  appellant's  employee  in 
response  to  his  request  therefor  a  list  of  the  merchandise 
which  it  was  claimed  was  involved.  This  employee  then 
passed  the  detectives  to  another  employee  who  took  and 
filled  out  in  pencil  blank  forms  of  a  chattel  mortgage  and 
bill  of  sale,  which  do  not  appear  to  have  been  prepared 
by  the  appellant,  and  gave  them  to  a  stenographer  to  be 
finally  filled  out.  This  stenographer  returned  them  to 
the  last  employee*  who  looked  them  over,  placed  a 
seal  on  them,  inquired  the  rate  of  interest  and  stated 
that  the  date  of  execution  which  was  left  blank  could  be 
filled  in  when  the  papers  were  executed.  For  thus  pre- 
paring these  papers  fees  were  charged  and  paid. 

There  was  evidence  that  on  some  subsequent  occasion 
some  employee  of  appellant  prepared  some  other 
instrument  of  the  same  general  kind  as  those  involved  in 
this  proceeding. 

In  the  consideration  of  the  substantial  and  final 
question  presented  to  us  we  can  readily  eliminate  certain 
provisions  of  the  statute  and  certain  questions  of  evidence 
which  have  been  a  subject  of  discussion.  Manifestly 
the  provision  in  the  statute  that  it  "  Shall  not  apply  to 
any  corporation  *  *  *  lawfully  engaged  in  the 
examination  and  insuring  of  titles  to  real  property " 
is  not  to  be  taken  literally.  So  far  as  concerns  this  case 
small  controversy  if  any  arises  in  respect  of  its  meaning. 
On  the  one  side  it  is  not  seriously  denied  that  it  would 
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permit  appellant,  or  save  to  it  the  right,  to  do  the  acts 
which  are  involved  here  if  they  were  an  incident  to  its 
business  and  were  necessary  to  place  in  inisurable  condition 
a  title  which  was  submitted  to  it  for  guaranty.  On  the 
other  hand  it  is  not  argued  that  it  would  enable  appellant 
to  prepare  the  instnunents  which  on  this  occasion  it  did 
prepare  if  they  were  not  thus  incidental  to  and  con- 
nected with  the  conduct  of  its  authorized  business,  and 
were  otherwise  prohibited. 

Under  this  interpretation  of  its  powers  we  think  that 
the  evidence  furnished  by  the  booklet  referred  to  is 
ineffective  to  sustain  the  present  conviction.  We  think 
that  in  the  light  of  all  of  the  evidence  derived  from  this 
booklet  the  price  advertised  for  drawing  bills  of  sale  is 
to  be  regarded  as  applicable  to  those  which  might  be 
lawfully  prepared  as  an  incident  to  its  regular  business 
and  is  not  to  be  regarded  as  an  advertisement  holding  out 
the  appellant  as  soUciting  and  engaged  in  the  business 
of  drawing  bills  of  sale  in  such  manner  as  would  amount 
to  the  practice  of  law.  Also,  in  the  view  which  we  take, 
the  evidence  that  subsequently  a  similar  instrument  was 
prepared  by  appellant's  employees  is  of  no  importance. 
We  do  not  think  that  there  is  a  word  of  evidence  which 
fairly  sustains  the  contention  of  the  prosecution  that 
appellant's  employees  were  asked  to  or  did  give  legal 
advice  leading  to  or  in  respect  of  the  instruments  which 
were  prepared. 

So,  stripped  of  inconclusive  features  and  freed  from 
unsupported  claims  of  evidence,  and  eliminating  any 
consideration  of  the  principle  of  ultra  vires  the  bare  and 
decisive  inquiry  becomes  whether  a  corporation  which, 
without  giving  any  advice  leading  to  and  consummated 
therein,  prepares  a  bill  of  sale  and  chattel  mortgage  by 
filling  out  blanks  upon  and  in  accordance  with  the 
specific  direction  of  a  purported  customer  is  rendering 
legal  services  or  holding  itself  out  as  entitled  to  practice 
law.    Under  the  circumstances  of  this  case  the  general 
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inquiry  really  is  reduced  to  the  narrow  one  whether 
this  amounted  to  rendering  legal  services,  for  as  we  have 
pointed  out  there  is  no  evidence  that  the  appellant  held 
itself  out  as  entitled  to  practice  law  unless  it  did  so  by  per- 
forming legal  services  whereby  law  would  be  practiced'.  I 
think  that  a  negative  answer  must  be  given  to  this  inquiry. 
In  approaching  the  decision  of  the  question  iSnd  at  the 
outset  we  ought  to  .consider  what  must  have  been  the 
purpose  of  the  legislature  in  enacting  the  statute.  That 
purpose  seems  obvious.  There  are  certain  fundamental 
requirements  and  features  which  according  to  our  con- 
ception in  this  state  attend  and  surround  the  practice  of 
law  and  rendition  of  truly  legal  services.  These  are  the 
possession  of  sufficient  knowledge  and  skill,  the  existence 
of  a  relationship  of  trust  and  confidence  upon  which  the 
client  may  securely  rely,  and  the  power  of  courts  to  use 
summary  proceeding  if  necessary  to  enforce  on  the  part 
of  the  attorney  observance  of  the  obligations  and  duties 
growing  out  of  this  relationship.  A  corporation  could  not 
adequately  comply  with  and  subject  itself  to  these 
requirements  if  there  were  no  penal  statute.  Through 
the  employment  of  attorneys  as  its  agents  it  might 
fairly  meet  the  requirements  of  knowledge,  skill  and 
ordinary  legal  responsibility,  but  it  could  not  establish 
a  relationship  of  confidence  and  be  subject  to  summary 
control  as  an  individual  attorney  can.  {Matter  of 
Co-operative  Law  Co,,  198  N.  Y.  479.)  Therefore,  the 
statute  undertakes  by  its  prohibitive  provisions  to 
forbid  a  corporation  to  attempt  or  pretend  to  do  what  it 
cannot  satisfactorily  or  fully  do,  by  holding  itself  out  as 
an  attorney  and  by  professing  to  perform  services  of 
such  a  nature  that  their  performance  ought  to  be  safe- 
guarded by  those  principles  and  methods  which  can  be 
applied  to  an  individual  and  cannot  be  applied  to  a  cor- 
poration. This  purpose  to  prevent  a  corporation  from 
simulating  the  character  of  an  attorney  and  from  essaying 
to   render   such   services   is   clearly   indicated    by    the 
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language  of  the  statute.  The  corporation  is  forbidden 
to  practice  or  appear  ''  as  an  attorney  at  law  "  or  to 
make  it  a  business  to  practice  "  as  an  attorney  at  law  " 
or  "  to  asisume  to  be  entitled  to  practice  law  "  or  "  to 
assume,  use  or  advertise  the  title  of  lawyer  or  attorney, 
or  attorney  at  law,  or  equivalent  terms  in  any  language 
in  such  manner  as  to  convey  the  impression  that  it  is 
entitled  to  practice  law." 

On  the  other  hand  no  convincing  reason  is  suggested 
why  a  corporation  should  be  punished  for  performing 
an  act  which  because  of  simplicity  and  lack  of  con- 
fidential character  it  has  not  been  thought  necessary 
to  confide  to  the  exclusive  care  of  attorneys,  but  which 
may  be  performed  by  a  layman.  Not  only  ^  common 
sense,  but  the  wording  of  the  statute  itself,  dictates  this 
view.  This  appears  in  that  amendment  to  the  statute 
which  after  provisions  that  the  section  should  not  apply 
to  corporations  in  certain  cases  reads :  "  But  no  corporation 
shall  be  permitted  to  render  any  services  which  cannot 
lawfully  be  rendered  by  a  person  not  admitted  to  practice 
law  in  this  state.''  This  sentence  characterizes  the 
purpose  of  the  entire  statute  and  outlines  the  final  test. 
Various  direct  and  specific  prohibitions  and  exceptions 
conducive  of  si>ecial  exceptions  like  that  applicable  to 
appellant  have  been  enacted  but  in  the  end  we  come  to 
the  controlling  declaration  that  whatever  else  may  or  may 
not  have  been  said  a  corporation  shall  not  be  permitted 
to  do  anything  in  the  way  of  practicing  law  or  rendering 
legal  services  which  could  not  be  performed  by  a  layman. 
That  sums  up  the  final  legislative  thought  and  suggests 
the  standard  by  which  if  there  be  inadvertence  or  doubt 
elsewhere  the  character  of  a  given  act  may  be  measured. 

Thus  in  the  light  of  this  apparent  purpose  of  the 
statute  and  in  the  absence  of  specific  definitions  it  seems 
that  the  best  and  controlling  test  by  which  to  determine 
whether  the  given  acts  constituted  practice  of  law  or 
rendition  of  legal  services  is  by  the  answer  to  be  given 
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to  the  underlying  inquiry  whether  such  acts  were  ones 
which  had  been  committed  to  the  exclusive  charge  of 
attorneys  or  were  those  which  might  be  performed  by  sl 
layman.  In  this  inquiry  I  do  not  regard  it  as  decisive 
that  an  act  is  one  which  is  commonly  performed  by  an 
attorney.  That  might  be  a  matter  of  habit  or  con- 
venience. The  inquiry  is  rather  whether  it  is  one  which 
might  lawfully  be  performed  by  a  layman.  This  is  to  be 
decided  by  the  nature  of  the  act  and  not  by  the  identity 
of  the  individual  who  most  frequently  performs  it.  That 
in  effect  has  been  determined  many  times  when  the 
courts  have  refused  to  lay  their  hands  summarily  upon 
an  attorney  for  the  purpose  of  correcting  transgressions  in 
a  transaction  which  was  not  undertaken  by  him  in  his 
character  of  attorney. 

The  appellant  has  argued  with  much  vigor  and  learning 
the  proposition  that  notaries  public  and  scriveners 
in  foreign  countries,  especially  England,  without  being 
admitted  to  the  bar,  from  time  immemorial  have  been 
permitted  to  do  conveyancing,  and  from  these  historical 
facts  draws  the  conclusion  that  by  analogy  notaries 
public  and  laymen  are  entitled  to  draw  conveyances  in 
this  state.  The  history  of  notaries  and  scriveners  does 
somewhat  support  this  view.  While  these  men  were 
compelled  to  prepare  for  their  avocation  and  their 
admission  and  practices  were  subject  to  rules  and  regula- 
tions they  nevertheless  were  not  fully  admitted  members 
of  the  legal  profession  and  therefrom  flows  the  inference 
that  while  it  was  thought  necessary  that  they  should  have 
preparation  it  was  not  regarded  as  necessary  that  they 
should  be  fully  and  completely  members  of  the  legal 
profession  in  order  to  rei^der  these  services. 

But  I  think  there  is  a  stronger  argument  in  favor  of 
the  contention  that  a  layman  at  the  time  of  these  occur- 
rences was  permitted  to  draw  such  simple  instruments 
as  those  here  involved  were  without  being  subject  to 
criminal  punishment. 


People  v.  Title  Guarantee  &  Trust  Co.       375 

1919.]  Opinion,  per  HiscocK,  Ch.  J.  [227  N.  T.] 

We  may  take  judicial  notice  of  a  widespread  custom 
which  has  prevailed  from  time  out  of  memory  in  this 
state,  and  doing  so  we  know  that  laymen  have  been 
accustomed  to  draw  such  instruments,  not  merely  as  a 
matter  of  accommodation  for  friends  and  neighbors,  but 
for  pay.  It  probably  would  not  be  too  much  to  say  that 
in  many  rural  communities  more  were  drawn  by  laymen 
than  by  attorneys  and  of  course  if  it  was  lawful  for  a 
layman  to  draw  such  an  instrument  in  such  a  community 
it  was  also  lawful  in  a  more  urban  one.  While  the 
legislature  might  differentiate  those  conditions,  we  could 
not.  Moreover  such  practice  has  not  been  confined  to 
such  communities.  We  know  that  in  cities  constantly 
men  engaged  in  the  real  estate  business  and  banks  have 
prepared  for  their  customers  such  instruments  without 
doubt  or  criticism. 

The  legislature  when  it  enacted  not  only  section  280 
of  the  Penal  Law,  which  we  have  been  considering,  but 
also  section  270.  relating  to  the  practice  of  law  by  an 
individual  without  being  admitted  and  registered,  was 
charged  with  the  same  knowledge  of  prevailing  customs 
and  practices  with  which  we  are  chargeable.  Its  members 
knew,  oftentimes  doubtless  by  practical  and  personal 
observation  and  experience,  that  lajnnen  throughout  the 
state  were  rendering  such  services  as  are  here  involved. 
Not  only  by  practice  and  custom  but  by  inherent  privilege 
they  had  the  right  to  do  this  unless  forbidden  by  statute 
and  if  the  legislature  intended  to  prohibit  a  widespread 
practice  and  establish  a  new  rule  it  was  its  duty  to  say  so 
clearly  and  unmistakably  in  the  statute  relating  to  the 
practice  of  law  and  rendition  of  legal  services  by  indi- 
viduals. It  did  not  say  so  and  in  my  opinion  there  is 
not  to  be  found  in  that  section  of  the  Penal  Law  any 
provision  against  the  rendition  of  such  services  by  an 
individual.  We  think  the  same  idea  is  emphasized  as  in 
section  280  that  an  individual  who  is  not  admitted  to 
practice  must  not  assume  the  character  of  an  attorney 
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at  law.  He  is  forbidden  to  practice  or  appear  "  as  an 
attorney  at  law  or  as  an  attorney  and  counselor  at  law  " 
or  to  make  it  a  business  to  practice  "  as  an  attorney  at 
law  or  an  attorney  and  counselor  at  law  '*  or  to  hold 
himself  out  to  the  public  as  being  entitled  "  to  practice 
law  as  aforesaid  or  in  any  other  manner  ''  or  "  to  assume 
to  be  an  attorney  or  counselor  at  law.''  But  there  is 
nothing  which  can  fairly  be  r^arded  as  indicating  an 
intention  to  abolish  an  existing  and  widespread  practice 
and  to  prevent  a  layman  a.^  such  and  without  any  simula- 
tion of  or  pretense  to  the  character  of  an  attorney  from 
drawing  a  simple  instrument  as  instructed  by  his  customer 
and  not  involving  or  predicated  upon  any  legal  advice 
then  given. 

When  subsequently  the  legislature,  chargeable  with 
knowledge  of  this  practice  and  of  the  fact  that  under  the 
enactment  of  section  270  of  the  Penal  Code,  it  was  still 
permissible  for  a  layman  to  draw  such  an  instrument, 
enacted  section  280  for  the  purpose  and  in  the  language 
and  with  the  qualifications  which  we  have  mentioned, 
we  do  not  think  it  would  be  a  fair  or  reasonable  interpreta- 
tion to  hold  that  it  intended  to  prevent  a  corporation  from 
drawing  a  simple  bill  of  sale  or  chattel  mortgage,  which 
from  a  legal  standpoint  could  have  been  drawn  by  any 
layman  in  the  state.  It  was  easy  to  cover  and  prohibit 
such  transactions  if  so  intended  and  we  do  not  think  that 
we  should  strain  to  discover  such  intention  in  the  absence 
of  some  language  clearly  expressing  it. 

In  seeking  to  reach  a  proper  decision  of  the  question 
before  us  we  ought  not  to  ignore  considerations  of  public 
convenience  and  economy  as  involved  in  the  every  day 
transaction  of  ordinary  business  matters.  If  provisions 
of  the  statute  were  so  clear  that  their  meaning  was  beyond 
the  range  of  doubt  or  debate  of  course  we  could  not  be 
influenced  by  any  such  consideration.  But  they  are  not. 
The  very  able  argument  which  has  been  made  on  each 
side  is  sufficient  evidence  that  persuasive  reasons  might  be 
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marshalled  in  favor  of  a  decision  of  the  question  in  either 
way.  Under  those  circumstances  we  can  consider 
practical  results.  As  has  been  indicated  we  can  take 
notice  of  the  widely  existing  practice  of  laymen  to  prepare 
simple  instruments  like  those  before  us.  If  it  is  unlawful 
to  fill  out  the  blank  form  for  a  chattel  mortgage  or  bill  of 
sale,  it  would  be  equally  so  to  prepare  various  other 
simple  instruments  which  are  now  commonly  prepared  by 
laymen  and  banks  and  it  would  be  necessary  to  undergo 
the  trouble  and  expense  of  summoning  an  attorney  to 
perform  ^acts  which  really  do  not  require  his  services. 
Again,  I  say,  that  if  the  legblature  intended  to  command 
this  change  in  the  transaction  of  ordinary  business  it 
should  have  said  so  clearly.  There  can  be  no  debate  of  the 
proposition  that  the  standards  of  the  legal  profession 
should  be  maintained  at  a  very  high  level.  Every  one 
who  has  had  experience  knows  that  much  more  harm 
comes  to  the  public  from  the  ignorance  and  carelessness 
than  from  the  intentional  misconduct  of  those  who  have 
succeeded  in  securing  the  right  to  practice  law.  But 
this  does  not  furnish  a  reason  for  so  broadening  the 
meaning  of  a  statute  as  to  confer  upon  attorneys  the 
exclusive  right  to  render  certain  services  as  incapable 
of  performance  by  a  layman  when  common  and  long- 
established  practice  points  in  a  different  direction  and 
the  legislature  has  not  fairly  indicated  an  intent  to 
change  existing  conditions. 

We  appreciate  also  that  it  may  be  difficult  to  draw  a 
logical  and  satisfactory  dividing  line  under  the  statute 
between  such  acts  as  are  before  us  and  some  other  one. 
It  very  well  may  be  that  the  difference  is  so  marked 
between  the  transaction  of  preparing  a  simple  chattel 
mortgage  or  bill  of  sale  and  the  preparation  and  execution 
of  a  complicated  deed  of  trust  or  will  that  there  would  be 
no  difficulty  in  locating  these  on  different  sides  of  the 
line.  It  may  be  much  more  troublesome  to  make  the 
location  in  some  other  case.    It  would  be  worse  than 
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futile  to  attempt  to  fonnulate  a  general  and  universal 
rule  which  would  cover  all  cases.  We  must  take  care  of 
the  problems  of  the  future  when  they  arise.  We  at  least 
settle  those  which  are  now  presented  to  us. 

In  conclusion,  what  I  have  said  is  not  to  be  interpreted 
in  any  manner  as  the  expression  of  an  opinion  upon 
the  question  which  would  arise  if  a  corporation  by  words 
or  acts  should  hold  itself  out  as  engaged  in  the  business 
of  preparing  instruments  of  the  character  involved  in  this 
proceeding  or  other  ones  and  should  so  do.  In  the  case  of 
People  V.  Alfaniy  decided  herewith,  we  have  held  that  a 
layman  by  holding  himself  out  as  engaged  in  the  prepara- 
tion of  legal  instruments  and  by  giving  advice  in  con- 
nection with  their  execution  furnished  evidence  by  which 
he  could  be  convicted  of  holding  himself  out  to  the 
public  as  being  entitled  to  practice  law  in  violation  of 
section  270  of  the  Penal  Law.  It  is  quite  possible  that 
a  corporation  by  some  such  conduct  might  furnish  evidence 
whereby  it  could  be  convicted  of  a  violation  of  the  statute 
relating  to  corporations.  That  question  does  not  seem 
to  me  to  be  presented  by  the  present  case  and,  therefore, 
has  not  been  considered. 

For  these  reasons  the  judgments  should  be  reversed 
and  the  information  dismissed. 

Pound,  J.  (concurring).  I  agree  that  the  People  liave 
failed  to  make  out  a  case  but  I  desire  to  add  a  few  words 
to  make  clear  the  reasons  by  which  I  have  reached  that 
conclusion. 

Much  may  be  said  on  the  historical  distinction  between 
lawyers  and  scriveners  and  notaries,  as  has  been  admirably 
done  by  Putnam,  J.,  in  the  dissenting  opinion  (180  App. 
Div.  654)  below  and  in  People  v.  Alfani  (186  App.  Div. 
468).  Doubtless  many  individuals,  unlearned  in  the 
law,  occasionally  draw  deeds,  wills,  mortgages  and  other 
instruments  without  rendering  legal  services  in  the  com- 
mon acceptance  of  the  term  who  would  be  startled  to  learn 
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that  they  had  criminally  engaged  in  the  practice  of  law. 
The  test  of  the  legislative  intent  is  to  be  found,  however, 
in  the  present  day  evil  which  the  legislation  aims  to 
correct.  The  evil  addressed  seems  to  be,  both  in  the  case 
of  the  individual  and  the  corporation,  the  practice' 
of  rendering,  with  some  continuity,  services  of  the 
character  now  generally  performed  by  lawyers  as  a  part 
of  their  ordinary  routine  —  not  merely  trying  cases, 
giving  advice  or  preparing  difficult  papers,  but  ordinary 
conveyancing  as  well.  Arguments  based  on  the  ancient 
rivalry  of  the  attorneys  and  the  scriveners;  the  unique 
rights  and  privileges  of  the  continental  notary  and  the 
convenient  custom  of  laymen  to  draw  wills  and  other 
legal  instruments  must  give  way  to  a  consideration  of 
the  well-known  work  of  the  modem  law  office.  The 
legislation  is  in  aid  of  the  lawyers,  and  for  the  protec- 
tion of  the  public,  and  is  antagonistic  to  the  policy  which 
would  permit  any  one  to  act  habitually  as  a  scrivener 
or  conveyancer.  The  question  is  not  one  of  sound 
public  policy  but  is  one  of  legislative  policy  merely^ 
The  lawyer^s  profession  or  calling  dpes  not  cover  the^ 
preparation  of  all  papers  of  legal  significance,  such  as 
promissory  notes,  for  which  lawyers  are  not  as  a  rule 
resorted  to,  but  it  does,  I  think,  cover  the  preparation  of 
bills  of  sale  and  chattel  mortgages.  I  am  unable  to  rest 
any  satisfactory  test  on  the  distinction  between  simple  and 
complex  instruments.  The  most  complex  are  simple  to 
the  skilled  and  the  simplest  often  trouble  the  inex- 
perienced. Skill  is  sought  when  another  is  employed 
to  do  the  work.  If  the  blank  forms  used  by  the  trust 
companies  are  prepared  or  approved  by  their  legal 
counsel  then,  when  the  clerks  fill  them  out,  the  cor- 
poration tacitly  advises  the  client  th»t  the  forms  are 
proper  and  sufficient  for  the  purpose  and  one  would  expect 
that  he  was  getting  good  legal  advice,  indirectly,  if  he  had 
papers  thus  prepared.  So  the  giving  of  oral  advice  is 
not  a  satisfactory  test.     If  such  services  as  were  rendered 
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in  this  case  are  customarily  rendered,  I  think  that  they 
should  be  characterized  as  legal  services.  This  does  not 
'imply  that  a  real  estate  broker  may  not  prepare  leases, 
mortgages  and  deeds,  or  that  an  installment  house  may 
not  prepare  conditional  bills  of  sale,  in  connection  with 
the  business  and  as  a  part  thereof.  The  preparation 
of  the  legal  papers  may  be  ancillary  to  the  daily  business 
of  the  actor  or  it  may  be  the  business  itself.  The  emphasis 
may  be  upon  the  services  of  the  broker  or  the  business  of 
the  trader  or  it  may  be  upon  the  practice  of  law. 

In  the  case  before  us,  I  think  that  the  defendant  may 
not  make  it  a  business  to  prepare  even  simple  legal  papers 
for  all  who  apply,  independently  of  its  chartered  powers. 
The  corporation  is  not,  however,  chargeable  criminally 
for  the  isolated  act  of  its  employees  as  here  charged, 
which  might  well  occur  otherwise  than  as  an  incident  of  a 
general  practice.  On  the  evidence,  it  does  not  hold  itself 
out  as  preparing  legal  instruments  generally  but  only  in 
connection  with  its  legitimate  business. 

For  these  reasons,  I  concur  in  the  result  that  the  judg- 
ment should  be  reversed  and  the  information  dismissed. 

Crane,  J.  (concurring).  I  agree  with  the  chief  judge 
in  this  case  but  desire  to  express  my  reasons  for  so  doing. 
In  my  judgment  the  Title  Guarantee  and  Trust  Company 
could  draw  any  papers  or  legal  instruments  necessary  or 
incident  to  its  chartered  powers,  that  is,  it  could  draw 
a  chattel  mortgage  in  connection  with  its  closing  of  a 
title  or  the  placing  of  a  mortgage.  This  is  not  prohibited 
by  section  280  of  the  Penal  Law.  The  little  pamphlet 
or  circular  showing  a  list  of  prices  for  drawing  papers  must 
be  taken  at  its  face  value  in  the  absence  of  other  evidence 
and  considered  to  be  the  charges  made  for  drawing  such 
instruments  when  necessary  or  incident  to  the  real  estate 
transactions  conducted  by  the  company.  It  then  remains 
to  be  determined  whether  the  single  act  of  drawing  a 
chattel  mortgage  not  connected  with  any  other  work  by 
the  company  is  an  offense. 
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In  the  first  place  the  company  disavows  any  intention 
or  attempt  to  conduct  a  business  of  drawing  papers 
whether  legal  instruments  or  otherwise  disassociated  from 
its  regular  and  ordinary  business. 

Section  280  of  the  Penal  Law  makes  it  unlawful  for  any 
corporation  to  do  the  foUowing: 

1.  To  practice  as  an  attorney  at  law  in  any  court. 

2.  To  make  it  a  business  to  practice  as  an  attorney  at 
law  in  any  court. 

3.  To  hold  itself  out  to  practice  law  or  to  render  legal 
services. 

4.  To  furnish  attorneys. 

5.  To  render  legal  services  in  any  way  or  manner. 

6.  In  any  other  manner  to  assume  to  be  entitled  to 
practice  law. 

The  aim  of  this  section  is  at  a  practice  or  a  business  to 
do  the  prohibited  act.  The  single  occurrence  is  not  the 
evil  sought  to  be  prohibited.  The  words  "  to  render  legal 
services  of  any  kind  in  any  way  or  manner  '*  must  be  read 
in  connection  with  the  whole  provision  and  have  reference 
to  a  practice  or  a  business  of  rendering  legal  services  in 
any  manner.  Should  the  defendant  advertise  or  conduct 
a  business  of  drawing  chattel  mortgages  or  legal  papers 
unconnected  with  its  other  authorized  work  it  would  be 
violating  this  law  and  be  guilty  of  a  misdemeanor. 

Cardozo,  J.,  dissents  upon  the  ground  that  accepting, 
as  he  does,  the  conception  of  legal  services  embodied  in 
Judge  Pound's  opinion,  he  believes  that  there  was 
evidence  before  the  triers  of  the  facts  sufficient  to  sustain 
the  finding  of  a  violation  of  the  statute.  Andrews,  J., 
and  Pound  and  Crane,  JJ.,  in  separate  memoranda, 
concur  with  Hiscock,  Ch.  J.;  Chase,  Collin  and  Car- 
dozo, JJ.,  dissent  in  memorandum  by  Cardozo,  J. 

Judgments  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent, 

V.  WiLLDUii  Marwig,  Appellant. 

Murder  —  kiUing  of  proprietor  of  store  which  defendant  and 
a  companion  had  attempted  to  rob  —  when  fatal  shot  was  fired 
by  companion  of  defendant  after  they  had  left  the  store  and 
were  trying  to  escape,  defendant  is  not  guilty  of  murder  in  the 
first  degree  unless  the  Jury  finds  deliberation  and  intent  to 
kill  —  whether  defendant  and  his  companion  were  still  con- 
spirators and  violence  used  was  part  of  their  scheme  question 
for  the  Jury  —  erroneous  charge. 

1.  Defendant  has  been  convicted  of  murder  in  the  first  degree. 
He  did  not  himself  actually  kill  decedent;  a  companion  fired  the  fatal 
shot  to  release  defendant  from  the  clutches  of  decedent  after  they 
had  entered  his  jewelry  store  for  the  purpose  of  committing  rob- 
bery or  larceny.  A  passer-by  who  saw  defendant  taking  a  watch 
and  chain  out  of  the  show  window  stepped  to  the  door  of  the 
store.  Defendant  ran  out  into  the  street,  and  his  companion,  holding 
up  the  passer-by  with  his  pistol,  also  made  his  escape.  As  defendant 
was  going  along  the  sidewalk  away  from  the  jewelry  store  and  past 
the  adjoining  store  the  proprietor  of  the  jewelry  store  ran  after  him 
and  seized  him.  Thereupon  defendant's  companion  shot  and  killed 
the  proprietor  and  both  ran  away.  Both  were  indicted,  but  tried 
separately,  and  defendant  was  convicted  of  murder  in  the  first  degree 
upon  the  theory  that  he  and  his  companion  were  engaged  in  the 
commission  of  robbery  when  the  decedent  was  shot.  There  is  no 
evidence  that  defendant  had  any  stolen  property  with  him  at  the 
time  of  the  shooting,  or  the  watch  and  chain  which  he  was  seen  to 
lift  from  the  show  window,  nor  was  the  value  of  the  watch  and 
chain  proved  to  show  that  if  a  larceny  was  committed  or  attempted 
it  was  a  felony  and  not  a  misdemeanor.  Under  this  evidence  defendant 
and  his  companion  had  completed  their  felonious  act,  or  had  desisted 
from  the  attempt  to  commit  it,  and  were  running  away,  and  at  the 
time  of  the  shooting  were  not  engaged  in  the  commission  of  a  robbery. 
It  was,  therefore,  error  for  the  trial  court  to  submit  the  case  to  the 
jury  without  instructing  them  to  determine  the  question  of  pre- 
meditation and  deliberation  and  intent  to  kill;  it  was  a  question  of 
fact  for  the  jury  whether  or  not  at  the  time  of  the  shooting  the  two 
men  were  still  conspirators  and  the  violence  used  within  the  purpose 
and  object  of  their  combination. 

2.  Counsel  for  the  defendant  requested  the  court  to  charge:  "If 
this   evidence    does    not    show    that    this    shooting   occurred   while 
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the  robbery  or  the  attempt  at  jobbery  was  being  made,  but  was  after 
it  was  over  and  abandoned  by  the  persons  charged,  that  they  cannot 
find  the  defendant  guilty  as  charged  in  the  indictment/'  The  court 
charged :  "  Well,  the  court  is  perfectly  willing  to  charge  that,  but  with 
an  additional  statement:  The  efforts  to  escape,  if  you  believe  that 
the  evidence  satisfies  you  that  a  robbery  or  an  attempt  to  commit 
a  robbery  existed,  the  efforts  to  escape  —  and  the  court  is  willing  to 
charge  it  as  a  matter  of  law  —  was  all  and  one  a  part  of  a  continuous 
transaction  and  you  cannot  divide  at  a  particular  point  of  time  when 
the  robbery  was  complete,  in  the  light  of  the  evidence,  as  the  court 
understands  it,  that  one  of  the  defendants  was  jimiped  upon  as  he 
left  the  store."  Held,  that  the  modification  made  in  the  additional 
statement  of  the  court  is  incorrect  and  constitutes  reversible  error. 

(Argued  Ootober  30,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
February  20,  1919,  at  a  Trial  Term  for  the  county  of 
Erie,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Clark  H.  Timerman  and  Edward  C,  Handwerk  for 
appellant.  There  is  no  proof  that  a  murder  was  com- 
mitted while  any  robbery  was  being  committed.  (Penal 
Law,  §  1044.)  The  proof  shows  conclusively  that  any 
attempted  robbery  had  been  abandoned  before  the 
shooting  occurred.  {Peopk  v.  Lawton,  56  Barb.  126; 
People  V.  Dolan,  64  N.  Y.  485;  People  v.  Hiitery  184 
N.  Y.  237;  People  v.  Sullivan,  173  N.  Y.  135;  People 
V.  Governale,  193  N.  Y.  581;  People  v.  Chapman,  224 
N.  Y.  463.)  It  was  error  for  the  court  to  charge  that 
an  attempt  to  escape  after  an  attempt  to  commit  a 
felony  constituted  a  part  of  the  attempt  to  commit 
the  felony,  and,  therefore,  justified  a  verdict  of  guilty 
in  case  they  found  an  attempt  to  commit  a  felony  had 
been  made.  {People  v.  Hilter,  184  N.  Y.  237.)  It  was 
error  for  the  court  to  refuse  to  charge  that  there  was  no 
direct  evidence  of  any  prior  conspiracy  or  planning  on 
part  of  the  defendant  in  this  case.  {People  v.  Chapman, 
224  N.  Y.  463.) 
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Guy  B.  Moore,  District  Attorney,  for  respondent.  The 
evidence  proved  that  the  defendant  was  guilty  of  murder 
with  deUberation  and  premeditation;  and  that  the 
killing  occurred  while  defendant  and  Bojanowski  were 
engaged  in  the  commission  of  a  felony,  to  wit,  robbery 
of  the  deceased.  {People  v.  Friedman,  205  N.  Y.  161; 
People  V.  Giusto,  206  N.  Y.  67;  People  v.  Wilson,  145 
N.  Y.  628.)  The  theory  of  deUberation  and  premedita- 
tion was  properly  submitted  to  the  jury.  {People  v. 
Sullivan,  173  N.  Y.  122;  People  v.  Flannigan,  174  N.  Y. 
356;  People  v.  Morse,  196  N.  Y.  306;  People  v.  Wilson, 
145  N.  Y.  628;  People  v.  Charo,  200  N.  Y.  316;  PeopU  v. 
Barnes,  202  N.  Y.  77.)  There  was  no  error  in  the  charge 
of  the  trial  court.  {People  v.  Friedman,  205  N.  Y.  161; 
Code  Crim.  Pro.  §  542;  People  v.  Cummins,  209  N.  Y. 
283;  People  v.  Sprague,  217  N.  Y.  373.)  The  refusal 
of  the  court  to  charge  that  there  was  no  direct  evidence 
of  a  prior  conspiracy  on  the  part  of  the  defendant  did  not 
constitute  error.     {People  v.   Wilson,   145  N.  Y.  628.) 

Crane,  J.  The  defendant  has  been  convicted  of  murd^ 
in  the  first  degree  for  having  killed  one  George  Weitz 
in  the  city  of  Buffalo  on  the  8th  day  of  November,  1918. 
The  defendant  himself  did  not  ar^^^HillY  ^^^^  Wmf  ?:      Walter 

ojan^jsakir*'  cuiiipamon  oi  the  defendant,  fired  the  fatal 

shot  to  release  Marwig^fE^m  Ih^  <'liiLiJm.s  nr  Writr  ^^ 

HirH  sftizfHl  him  aftp.r  thft  fiomTTfijssion  of  a  crime  by  the 

two  men  in  Weitz ^  store.    Bojanowski  was  indicted  with 

Marwig  but  the  defendants  were  tried  separately. 

Weitz  was  the  manager  of  a  jewelry  store  on  Genesee 
street  in  the  city  of  Buffalo.  On  the  day  mentioned, 
Marwig  and  Bojanowski  entered  the  store  about  noon  time 
evidently  for  the  purpose  of  committing  robbery  or 
larceny.  Bojanowski  had  a  pistol  and  a  slung  shot. 
What  was  said  or  done  to  Weitz  who  was  in  the  store  at 
the  time  is  not  known  but  Weitz  immediately  after  their 
entry  ran  into  an  adjoining  store  through  a  side  door. 
Marwig  was  seen  by  a  passerby  taking  a  watch  and  chain 
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out  of  the  show  window.  Seemg  that  Marwig  was  not 
the  regular  jeweler  this  person,  named  WiUiam  Kallas, 
stepped  to  the  door  of  the  store  and  evidently  interrupted 
the  criminals  in  their  undertaking.  Marwig  ran  out  into 
the  street  and  Bojanowski  holding  up  Kallas  at  the  point 
of  his  pistol  also  made  his  escape.  As  Marwig  was  going 
along  the  sidewalk  away  from  the  jewelry  store  and  past 
the  adjoining  store  Weitz  ran  out  and  seized  him  and  in 
the  ensuing  struggle  both  fell  to  the  ground.  Thereupon 
Bojanowski  shot  and  killed  Weitz,  released  Marwig  and 
both  men  ran  away.  Bojanowski  was  arrested  soon  after, 
but  Marwig  not  until  the  following  month. 

The  evidence  shows  that  Marwig  had  walked  along 
the  sidewalk  of  Genesee  street  until  he  was  opposite  the 
doorway  of  the  stofe  next  to  the  jeweler's.  There  were 
show  windows  on  each  side  of  this  doorway.  It  was  in 
fr*ont  of  this  doorway  of  the  adjoining  store  that  Weitz 
grabbed  Marwig.  There  is  no  evidence  that  he  had  any 
stolen  property  with  him  at  the  time  or  the  watch  and 
chain  which  he  was  seen  to  lift  from  the  show  window. 
•  Neither  was  the  ^^alue  of  the  watch  and  chain  proved  to 
show  that  if  a  laieeny  were  committed  or  attempted  it 
was  a  felony  and  not  a  misdemeanor.  (Penal  Law,  §  §  1298, 
1299.) 

The  case  was  tried  upon  the  theory  that  Weitz  was 
killed  while  a  robbery  was  being  committed.  If  such  were 
the  fact  of  courseJVLaDadg  being  present  and  assisting  in 
the  commission  of  a  felony  would  be  guilty  of  murder  in 
the  first  degree  although  he  did  not  do  the  shooting. 
Both  men  would  be  guilty  of  murder  in  the  first  degree 
although  neither  at  the  time  intpndftd  to  }^\\\  Wfijti^  or  had 
premeditated  or  deliberated  upon  his  death.  (Penal  Law, 
§  1044;  People  v.  GirOy  197  N.  Y.  152;  People  v,  Schleiman, 
197  N.  Y.  383.) 

The  facts  as  thus  stated,  however,  present  another 
aspect  of  the  criminal  law  applicable  to  the  ease.  /  If  the 
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criminals  had  committed  a  robbery  or  a  felonious  larceny 
but  had  been  frightened  away  from  the  place  of  the  crime, 
had  quit  their  felonious  acts  or  attempt  and  were  seeking 
to  escape  by  running  away  upon  the  public  streets,  the 

_     fhi^  Villing  nf  q  IniTngn  hAing  {^y  a  person  engaf^ed  in  the 

PnTnmiflQinn    pf   fh^  f^l^ny   O^  rnhhAiy   or   Ifirnftny^/ Tf  it 

were  not,  then  neither  Bojanowski  nor  Marwig  would  be     ' 
guilty  of  murder  in  the  first  d^ree  unless  the  jury  should 
find  that  the  death  was  the  result  of  a  premeditated 
design;  deliberation  and  intent  to  kill  wnulrl   tih£P  t>^ 
yquisites  oi  murder  m  the  first  degree.  / 

^^/7  It  is  evident  that  if  the  criminals  had  escaped  and  were 
a  mile  away  from  the  place  of  the  crime  it  could  not  be 
said  that  they  were  then  in  the  commission  of  a  felony. 
At  what  distance  from  the  place  of  the  crime  would  the  ^ 
felony,  committed  in  the  store,  end?  The  rule  cannot  ^^ 
depend  upon  some  arbitrary  measure  of  distance^^t 
was  said  to  People  v.  Hilter  (184  N.  Y.^7,  241),  that  of 
all  the  cases  to  which  the  attention  of  this  court  had  been 
called  in  which  persons  had  been  convicted  of  murder  in 
the  first  degree  by  reason  of  a  killing  of  a  person  while  the 
accused  was  engaged  in  the  commission  of  a  burglary  the 
killing  took  place  upon  the  premises. 

In  People  v.  Marendi  (213  N.  Y.  600,  607)  it  was  said: 
"  Assuming  that  the  defendant  fired  the  fatal  shot  at 
Officer  Murtha,  the  truth  undoubtedly  is  that  the  shooting 
of  O'Connell,  if  done  by  the  defendant,  was  to  escape  the 
consequences  of  the  earlier  completed  crime.  On  that 
theory  the  jury  might  very  well  have  found  ihsA  the 
defendant  formed  the  deUberate  and  premeditated  design 
to  shoot  any  one  who  got  in  the  way  of  his  escape;  but 
that  did  not  justify  the  submission  of  the  case  to  the  jury 
so  as  to  permit  a  conviction  of  murder  in  the  first  degree 
for  an  unintentional  homicide,  committed  without  such 
a  design.'' 
As  before  stated,  the  defendant  in  this  case  was  con- 
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victed  upon  the  theory  that  he  and  his  companion  were 
engaged  in  the  commission  of  robbery  when  Weitz  was 
shot.  Robbery  is  the  imlawful  taking  of  personal  prop- 
erty from  the  person  or  in  the  presence  of  another  by 
means  of  force  or  violence.  (Eenal  Law,  section  2120.) 
It  may  be  that  there  was  siifRcient>r^'"'7"^^7  ^i  TTniriir^ 
the  jury  in  drawing  the  concIusTon  that  robbery  was 
attempted  or  committed  in  Weitz'  store.  Bojanowski 
had  a  pistol  and  slung  shot,  but  there  is  no  evidence  that 
he  exhibited  them  until  the  witness  Kallas  entered.  It 
is  true  that  Weitz  ran  out  of  a  side  door  into  the  adjoining 
store  and  it  is  fairly  to  be  presumed  that  he  was  frightened. 
The  judge  in  this  case,  however,  did  not  charge  the  jury 
1  as  to  what  constituted  robbery  in  any  of  its  degrees, 
/v  /On  thft  ftvidftncft  m  prftsented.  Marwig  and  Bojanowski 
had  completed  their  felonious  act  or  had  desisted  from  the 
attempt  to  commit  it  and  were  running  away,  and  at  the 
time  of  the  shooting  were  not  engaged  in  the  commission 

J>-0f  a  robbery.   /\Jn(\^r  fiuoh  oirnnmqfQnPAq  iht^  J^Hgl^  wni^lH 
be   obliged    to    charge    ^^ft    ]V^    "^    ^^    pynmnHifntinn    ^,nH 

~  denberation  and  intent  to  kill. 
'  The  learned  trial  justice' evidently  intended  to  do  this 

as  in  the  first  part  .of  his  charge  he  covered  these  matters, 
but  he  withdrew  the  effect  of  it  by  his  statement  that  the 
whole  basis  of  the  People's  case  proceeded  upon  the  theory 
that  the  defendant  was  concerned  in  and  participated  in 
the  robbery  and  he  told  them  the  following: 

"  If  you  beUeve  that  the  defendant  planned  and  par- 
ticipated in  the  commission  of  the  robbery  in  the  jewelry 
store  and  his  companion  armed  himself  with  a  revolver, 
with  the  intent  to  shoot  any  one  who  opposed  their  design 
or  interfered  with  their  plan  or  that  of  the  defendant  or 
that  of  either  of  thftm^  ihem  hft^  thft  defendant^  is  chargeable 
with  such  deliberation  ftt^H  pypmeditation  as  rendered 
him  guilty  of  murder  in  the  first  dftprftftp  wh^rftr  whilft  af t^r 

shoots  and  kills  a  person  who  interfj 
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CQBapauion  in  the  effort  of  either  or  both  of  them  to 

This  in  effect  is  the  same  as  saying  to  the  jmy  that  if 
the  defendant  participated  in  the  commission  of  a  robbery 
in  the  jewehy  store  and  after  committing  or  attempting 
to  commit  it  his  companion  shot  and  killed  the  manager 
in  an  attempt  to  escape,  both  would  be  guilty  of  murder 
in  the  first  degree.  Thini  wnin  not  in  lin^  with  wh«^t.  hp-g 
just  been  «ftiH  |iy  mft.  ^Marwig  would  not  be  guilty  of 
murder  in  the  first  degree  if  after  the  robbery  had  been 
committed  and  not  while  it  was  being  committed  his 
companion  shot  and  killed  Weitz  while  they  were  aiding 
each  other  in  trying  to  escape  unless  the  jury  should 
find  premeditation  and  deliberation  upon  the  part  of 
Bojanowski.  Neither  of  the  men  would  be  chargeable 
under  such  circumstances  with  deliberation  aivd  premedi- 
tation as  a'matter  of  law  but  it  would  be^  question  of 
fact  for^the  jury. 

A  request  was  made  by  the  defendant's  counsel  in  these 
words : 

''If  this  evidence  does  not  show  that  this  shooting 
occurred  while  the  robbery  or  the  attempt  at  robbery  was 
being  made<1)ut  was  after  it  was  over  and  abandoned  by 
the  persons  ckarge^  that  they  cannot  find  the  defendant 
guilty  as  chargedm  the  indictment." 

The  court:  ''  WeU,  the  cfiurt  is  perfectl]^  willing  J;o 
charge  that,  but  with  an  additional  statement:  The 
efforts  to  escape,  if  you  beUeve  that  the  evidence  satisfies 
you  that  a  robbery  or  an  attempt  to  commit  a  rob- 
bery existed,  the  efforts  to  escape  —  and  the  court  is 
willing  to  charge  it  as  a  matter  of  law  —  was  all  and 
one  a  part  of  a  continuous  transaction  and  you  cannot 
divide  at  a  particular  point  of  time  when  the  robbery 
was  complete,  in  the  light  of  the  evidence,  as  the  court 
understands  it,  that  one  of  the  defendants  was  jumped 
upon  as  he  left  the  store." 

Here  it  will  be  noticed  that  the  court  charged  as  a 
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matter  of  law  that  the  escaping  upon  the  public  streets 
was.  a  part  of  the  crime  of  robbery.  The  modification 
was,  therefore,  incorrect. 

The  acts  of  Marwig  constituted  a  bold  and  daring  hold- 
up for  which,  according  to  the  evidence  of  this  case,  he 
could  expect  little  consideration  in  public  feeling.  The 
law,  however,  as  has  frequently  been  stated,  makes  no 
distinction  in  persons  and  the  worst  of  men  when  brought 
to  its  bar  are  to  be  tried  according  to  uniform  and  estab- 
lished rules  and  practice.  No  departure  from  these  can 
be  said  to  be  harmless  because  of  the  seriousness  or 
gravity  of  the  offense  or  the  apparent  guilt  of  the  accused. 
The  instructions  from  the  court  failed  to  tell  the  jury 
that  if  after  the  crime  of  robbery  or  larceny,  as  a  felony, 
the  defendants  were  escaping  and  the  shooting  occurred 
not  in  the  commission  of  the  felony  but  upon  the  pubUc 
streets  and  after  the  crime  had  been  completed,  the 
defendant  would  only  be  guilty  of  murder  in  the  first 
degree  if  Bojanowski  shot  with  premeditation  and 
deliberation  to  effect  the  death  of  Weitz.  But  one 
other  element  must  here  be  spoken  of  in  order  to  make 
Marwigevei^heneuilty  of  the  acts  of  Bojanowski. 
le  joint  enterprise  or  conspiracy  to  commit  robbery  or 
Tyingf.  fllan  hnvp  f;?ctended  to  aj>d  covered  the 
nnffftpt)  trr  ^^  gftt  ftwny  ^^  bp  it  n  rn11f^d(  T^  mtiirr  nnr^ 
liable  for  the  acts  of  the  other  it  must  nave  been  the 
intention  of  the  parties  not  only  to  aid  and  assist  in  the 
commission  of  the  main  felony  Imt  also  to  act  mutually 
and  aid  each  other  in  the  escape^^d  other  words,  at  the 
time  of  the  rescue  the  pafSes  must  then  have  been 
conspirators^  (Ruloff  v.  People,  45  N.  Y.  213,  217.)  The 
court  there  said:  **  When  one  was  detained,  being  over- 
come by  the  opposition,  the  others  returned  at  the  call 
of  their  comrade,  and  the  only  one  in  condition  to  do  so, 
deUberately  shot  Merrick,  who  was  preventing  the  escape 
of  one  of  the  confederates,  and  was  cautioned  by  that 
confederate,  when  about  to  shoot,  not  to  shoot  him. 
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The  jury  were  authorized  to  infer  that  this  act  was  within 
the  general  purpose  of  the  confederates.  They  may  have 
desisted  from  their  larcenous  attempts,  and  yet  the  full 
purpose  of  the  combination  not  have  been  carried  out  so 
long  as  one  of  the  party  was  detained  and  held  a  prisoner." 
(See,  also,  People  v.  Wilson,  145  N.  Y.  628.) 

In  Rex  V.  CoUison  (4  Carrington  and  Payne  Reports, 
565)  two  private  watchmen  seeing  the  prisoner  and 
another  man  with  two  carts  laden  with  apples  which 
they  suspected  had  been  stolen,  went  up  to  them  and 
one  walked  beside  the  prisoner  and  one  beside  the  other 
man  at  the  same  distance  from  each  other  and  while 
they  were  so  going  along  the  prisoner's  companion  stepped 
back  and  with  a  bludgeon  wounded  the  watchman  with 
whom  he  had  been  walking.  The  court  said:  "  To  make 
the  prisoner  a  principal,  the  jury  must  be  satisfied,  that, 
when  he  and  his  companion  went  out  with  a  common 
illegal  purpose  of  committing  the  felony  of  stealing  apples, 
they  also  entertained  the  common  guilty  purpose  of  resist- 
ing to  death,  or  with  extreme  violence,  any  persons  who 
might  endeavor  to  apprehend  them :  but  if  thev  had  only 
the  common  purpose  of  stealing  appl^, 
of  the  prisoner's  fiompanion  was  merely  the  result  otihe 
situation  in  which  he  found  himself  and  proceeded  from 
the  impulse  of  the  moment,  without  any  previousjaMicert, 
the  prisoner  wui  be  entitled  to  an  f^ogiutf^lJ* 

•I'hus  where""^veral  persons  have  combined  together 
for  the  purpose  of  committing  a  felony  and  upon  an 

Marm  they  run  in  different  directions  and  one  of  them, 

* 

being  pursued,  kills  the  pursuer,  the  others  cannot  be 
Considered  as  principals  in  such  act.  (Rex  v.  While, 
VRussell  and  Ryan's  Crown  Cases,  p.  99;  Jones  v.  State, 
14  Ohio  Circuit  Court  Reports,  35  and  47  touch  on  this 
point.) 

The  case  of  People  v.  Knapp  (26  Mich.  112,  at  page 
115)  in  my  judgment  correctly  states  the  rule:  "  It  is 
imdoubtedly  possible  for  parties  to  combine  in  order  to 


People  v.  Marwig.  391 

1919.]  Opinion,  per  CuAira,  J.  [227  N.  Y.] 

make  an  escape  effectual,  h"^  ^o  fmch  afyeement  can 
lawfully  be  inferred  from  such  a  combination  to  do  the 
— originfll  TggQBg.  There  can  be  no  criminal  responsibility 
for  any  thing  not  fairly  within  the  common  enterprise, 
and  which  might  be  expected  to  happen  if  occasion 
should  arise  for  any  one  to  do  it.  In  other  words,  the 
principle  is  quite  analogous  to  that  of  agency  where  the 
Uability  is  measured  by  the  express  or  implied  authority. 
And  the  authorities  are  quite  clear,  and  reasonable,  which 
deny  any  liabiUty  for  acts  done  in  escaping,  which  were 
not  within  any  joint  purpose  or  combination/'  (See, 
also,  Frank  v.  State,  27  Ala.  37  and  1  East  P.  C.  sec. 
67,  p.  298.) 

%l    The  instructions  given  the  jury  in  this  case  held  Mar- 

iwig  for  the  acts  of  Bojanowski  because  they  were  jointly 

■engaged  in  the  robbery  irrespective  of  whether  or  not 

Ithey  were  acting  jointly  in  the  escape.    The  court  said: 

"  My  view  on  the  subject  or  my  design  on  the  subject, 

was,  if  .this  jury  are  satisfied  beyond  a  reasonable  doubt 

that  the  man  who  did  the  killing,  irrespective  of  what 

his  intent  may  have  been,  was  the  companion  of  this 

defendant  at  the  time  the  robbery  was  committed,  or  the 

attempted  robbery,  then  any  act  on  the  part  of  the  other 

individual,  that  is,  the  individual  who  did  the  shooting, 

is  the  act  of  this  defendant,  and  he  is  just  as  responsible 

in  the  law  as  though  he  had  actually  done  the  same 

hinaself." 

y^  It  was  a  question  of  fact  for  the  jury  as  already  stated 

I  whether  or  not  at  the  time  of  the  shooting  the  two  men 

PKvere   still   conspirators   and   the   violence  used  within 

Jfthe  purpose  and  object  of  their  combination. 

^^   For  the  reasons  Jiere  stated,  the  judgment  of  conviction 

should  be  reversed  and  new  trial  -granted. 

HiscocK,  Ch.  J.,  Chase,  Collin  and  Andrews,  JJ., 
concur;  Hogan,  J.,  concurs  in  result;  Cardozo,  J.,  not* 
voting. 
Judgment  of  conviction  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rd.  Cain 
O'Connor,  Respondent,  v.  Henry  J.  Girvin,  as 
Chief  of  Police  of  the  City  of  Buffalo,  et  al.,  Appellants. 

Buffalo  (dty  of)  —  xnandaxnus  —  patrolman  of  police  force 
detailed  for  detective  duty,  whose  designation  has  been  revoked 
and  who  has  been  reassigned  to  duty  as  a  patrolman,  is  not 
entitled  to  a  writ  of  mandamus  reinstating  him  as  detective- 
sergeant. 

Under  the  charter  of  the  city  of  Buffalo  (L.  1891,  eh.  105,  §  191; 
amd.  by  L.  1912,  ch.  198)  as  it  existed  before  the  charter  enacted  in 
1914  (L.  1914,  oh.  217),  the  superintendent  of  police  was  author- 
ized to  detail  for  detective  duty  a  certain  number  of  patrolmen  who 
should  be  the  detectives  of  the  police  force  and  be  known  as  detective- 
sergeants  with  a  salary  fixed  by  the  police  commissioners,  and  under 
uuch  provisions  patrolmen  were  detailed  to  detective  duties  and  were 
not  required  to  take  a  new  examination  nor  did  they  receive  from  the 
commissioners  a  new  appointment,  and  such  details  might  be  ter- 
minated at  the  will  of  the  officer  who  made  them,  without  preferring 
charges,  or  a  public  hearing  thereon,  since  such  revocation  of  a  detail 
was  not  a  reduction  of  rank  within  the  meaning  of  other  |)rovision8  of 
the  charter.  The  present  charter  (L.  1914,  oh.  217)  did  not  change  the 
status  of  detective-sergeants  previously  appointed  under  the  former 
charter.  It  follows,  therefore,  that  a  patrolman,  who  had  been 
designated  in  1904  to  serve  as  a  detective-sergeant,  and  served  until 
1919,  when  his  designation  was  revoked  and  he  was  reassigned  to  duty 
as  a  patrolman,  is  not  entitled  to  a  peremptory  writ  of  mandamus 
reinstating  him  as  a  detective-sergeant. 

People  ex  rel,  O* Connor  v.  Girvin,  188  App.  Div.  1000,  reversed. 

(Argued  November  17,  1919;  decided  December  9,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  May  23,  1919,  which  aflBrmed  an 
order  of  Special  Term  grantng  a  motion  for  a  peremptory 
writ  of  mandamus  to  compel  defendants  to  reassign 
the  relator  to  duty  as  a  detective-sergeant  in  the  police 
department  of  the  city  of  Buffalo. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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William  S.  Rann,  Corporation  Counsel  (George  J. 
Feldman  of  counsel),  for  appellants.  Detective-sergeants 
of  the  Buffalo  police  force  are  patrolmen  detailed  to 
detective  duty  and  may  be  reassigned  to  patrol  duty 
in  the  soimd  discretion  of  the  commissioner  of  public 
safety.  (L.  1901,  ch.  105,  §  191;  Matter  of  Pritchard, 
51  Misc.  Rep.  484;  People  ex  rel.  Buckley  v.  Roosevelt, 
5  App.  Div.  168;  Matter  of  Sugden  v.  Partridge,  174 
N.  Y.  87.) 

Matthew  W.  Weimar  and  Henry  W.  KUleen  for 
respondent.  A  detective-sergeant  of  the  Buffalo  police 
department  has  a  position  superior  to  and  distinct  from 
that  of  a  patrolman  and  cannot  be  removed  therefrom 
nor  summarily  ordered  to  patrol  duty  except  in  pur- 
suance of  the  provisions  of  section  251  of  the  1916  charter, 
after  the  hearing  of  specific  written  charges  as  provided 
thereby.  Section  251  does  not  create  a  new  position 
in  the  police  department.  {People  ex  rel.  Sugden  v. 
Partridge,  174  N.  Y.  87;  Fay  v.  Partridge,  174  N.  Y.  527 
People  ex  rel.  Lahey  v.  Partridge,  74  App.  Div.  291 
People  ex  rel.  Burns  v.  Partridge,  38  Misc.  Rep.  697 
People  ex  rel.  Buckley  v.  Roosevelt,  5  App.  Div.  168 
Maiter  of  Pritchard,  51  Misc.  Rep.  483.) 

Cardozo,  J.  In  February,  1892,  the  relator,  naving 
passed  a  civil  service  examination,  was  appointed  a 
patrolman  by  the  poUce  commissioners  of  the  city  of 
Buffalo.  In  February,  1904,  he  was  designated  by  the 
superintendent  of  police  to  act  as  detective-sergeant. 
He  served  as  such  until  February,  1919,  when  his  designa- 
tion was  revoked,  and  he  was  reassigned  to  duty  as  a 
patrolman.  The  legaUty  of  this  revocation,  in  default 
of  charges  of  misconduct,  is  the  question  to  be  determined. 

Under  the  law  as  it  stood  before  1914,  when  the 
present  charter  of  Buffalo  was  adopted,  there  was  Uttle, 
if  any,  room    for  difference  of  opinion.     **  The  superin- 
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tendent  shall  detail  for  detective  duty  such  patrolmen  not 
exceeding  twelve  in  number  *  *  *  as  he  shall,  from  time 
to  time  select/'  (Sec.  191  of  old  charter,  L.  1901,  ch. 
105,  as  amended  by  L.  1912,  ch.  198).  "  The  patrolmen 
so  detailed  shall  compose  the  detectives  of  the  force, 
and  during  the  time  said  patrolmen  are  detailed  for 
detective  duty  they  shall  be  known  as  detective-sergeants, 
and  each  of  them  may  receive  for  such  detective  service 
such  salary  as  may  be  fixed  by  the  board,  with  the  con- 
sent of  the  common  council"  (Sec.  191,  supra).  Under 
those  provisions,  detectivensergeants  were  patrolmen 
detailed  to  detective  duties.  They  did  not  take  a  new 
examination,  nor  receive  from  the  conmiissioners  a  new 
appointment  (Sees.  187,  191,  200).  They  were  designated 
by  the  superintendent  for  the  discharge  of  si)ecial  duties, 
just  as  they  might  have  been  detailed  to  preserve  order 
at  the  court  house  or  at  places  of  amusement,  or  to 
render  other  services  less  rigorous  than  patrol  duty  upon 
the  streets.  Such  details  might  be  terminated  at  the 
will  of  the  officer  who  made  them.  The  faithful  patrol- 
man, if  he  turned  out  to  be  a  poor  detective,  might  be 
sent  back  to  service  on  patrol.  There  was,  it  is  true, 
a  provision  even  then  that  all  members  of  the  police 
force  should  "  hold  office  during  good  behavior ''  and 
should  be  "  liable  to  removal  or  reduction  in  rank " 
only  upon  written  charges  and  public  hearing  (Sec.  192). 
But  revocation  of  a  detail  was  not  reduction  in  rank 
within  the  meaning  of  the  statute  {People  ex  rel.  Buckley 
V.  Roosevelt,  5  App.  Div.  168).  This  conclusion  would 
have  been  necessary  though  there  had  been  no  other 
expression  of  the  legislature's  piupose,  for  it  followed 
as  a  deduction  from  the  essential  nature  of  a  detail.  It 
was  made  still  plainer,  however,  by  a  later  section  (Sec. 
200),  which  reiterated  the  distinction  between  details 
and  appointments,  and  prescribed  the  evidence  for  each. 
"  The  board  shall  issue  to  each  member  of  the  poUce 
force  a  proper  warrant  of  appointment,  signed  by  the 
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board  and  countersigned  by  the  clerk  which  warrant 
shall  contain  the  date  of  his  appointment  and  his  rank. 
Each  patrolman  detailed  to  duty  as  a  detective  shall 
have  issued  to  him  a  written  order  of  detail,  signed  by 
the  superintendent  and  countersigned  by  the  clerk  of 
the  board,  and  the  revocation  of  such  detail  shall  be 
issued  in  like  manner  "  (Sec.  200). 

A  new  charter  for  the  city  of  Buffalo  was  enacted  by 
the  legislature  in  1914,  and  took  effect  on  January  1, 
1916  (L.  1914,  ch.  217) .  The  relator  msists  that  detective- 
sergeants  have  been  invested  with  a  new  status  by  force 
of  its  provisions.  This  result  is  said  to  JoUow  from  the 
failure  to  re-enact  sections  191  and  200  of  the  old  charter, 
and  the  substantial  re-enactment  of  section  192  as  section 
251  of  the  new  one.  Section  191,  as  we  have  seen, 
authorized  the  detail  of  patrolmen  to  detective  duty,. and 
thereby  estabUshed  the  class  of  detective-sergeants.  By 
the  failure  to  re-enact  that  section,  the  legislature  did 
not  intend,  however,  to  terminate  the  class  or  change 
the  method  of  selection.  This  is  plain  from  two  cir- 
cumstances. One  is  that  in  sections  250  and  250a,  it 
recognized  the  class  as  still  existing.  The  other  is  that 
in  section  250,  it  preserved  the  rules  and  regulations  of 
the  department  then  in  force  and  gave  them  the  force 
of  law  until  the  council  of  the  city  should  otherwise 
prescribe.  These  rules  and  regulations  are  in  evidence, 
and  they  characterize  detective-sergeants  as  patrolmen 
detailed  to  serve  in  the  bureau  of  detectives,  and  pre- 
scribe the  mode  of  designation.  The  failure  to  re-enact 
section  200  of  the  old  charter  is  also,  we  think,  without 
significance,  or  at  least  without  any  that  is  controlling. 
That  section  was  not  the  source  of  the  power  to  terminate 
a  detail.  Its  only  function  was  to  prescribe  the  form 
in  which  appointments  and  details  and  their  revocation 
should  be  certified.  That  subject  is  now  adequately 
regulated  by  the  rules  and  regulations  of  the  department, 
which  under  section  250  of  the  present  charter  have  the 
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force  of  law.  Equally  without  controlling  signiJScance 
is  section  251,  which  provides  that  members  of  the  police 
force  in  office  when  the  act  takes  effect,  "  shall  continue 
in  office  and  hold  their  respective  positions,  unless  reduced 
in  rank  or  removed,"  and  prohibits  removal  or  reduction 
in  rank  "  except  upon  written  charges  specifying  in 
detail  the  accusation  made.''  That  prohibition  is  nothing 
more  than  a  re-enactment  of  section  192  of  the  old 
charter,  and  should  receive  a  like  construction.  The 
distinction  is  still  one  between  permanent  positions  and 
temporary  assignments.  There  is  nothing  in  the  statute 
to  indicate  an  intention  that  new  positions  should  be 
established,  and  that  the  system  of  details  should  be 
abolished.  This  becomes  the  more  certain  when  we 
recall  the  provisions  of  sections  250  and  250a.  Detective- 
sergeants  are  there  recognized  as  an  existing  class  with 
known  and  estabUshed  attributes.  Section  250  authorizes 
the  mayor  to  "  divide  the  sergeants  and  patrolmen  of 
such  force  (but  not  including  detective-sergeants)  who 
may  be  on  duty  in  the  open  air,  on  the  streets  or  other 
pubUc  places  of  the  city,  into  three  platoons,"  and 
section  250a  provides  that  "  the  tours  of  duty  of  ser- 
geants, and  patrolmen  (not  including  detective-sergeants) 
on  duty  in  the  open  air,"  shall  be  changed  at  least  once 
in  each  month.  In  thus  recognizing  a  class  which  it 
did  not  create  or  define,  the  legislature  must  be  presumed 
to  have  spoken  with  knowledge  of  existing  conditions, 
to  have  used  words  with  their  existing  meaning,  and  to 
have  preserved  the  class  with  its  existing  status.  Detec- 
tive-sergeants thus  remained  what  they  had  always  been 
before.  They  were  patrolmen  detailed  to  duty  as  detec- 
tives. They  were  confirmed  in  the  rights  which  were 
already  theirs,  and  in  no  others.  We  have  little  doubt 
that  this  construction  of  the  statute  promotes  the  dis- 
cipUne  and  efficiency  of  the  police  force,  and  ought, 
therefore,  to  be  preferred  if  the  meaning  is  uncertain. 
The  case  is  unlike  Matter  of  Sugden  v.   Partridge  (174 
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N.  Y.  87),  where  the  statute  provided  that  detective- 
sergeants  in  the  city  of  New  York  should  hold  a  distinct 
rank  and  should  not  be  reduced  therefrom  except  in  the 
manner  provided  by  law  for  sergeants  and  other  officers. 
If  the  legislature  wished  to  confer  like  privileges  upon 
detective-sergeants  in  Buffalo,  it  should  have  spoken  with 
equal  clearness.  Until  it  does  so,  we  must  hold  that 
their  status  is  unchanged. 

The  relator  argues  that  the  question  has  ceased  to  be 
substantial,  because,  since  the  decision  of  the  Appellate 
Division,  he  has,  on  his  own  application,  been  retired  on 
a  pension  (Charter,  section  264,  subd.  3).  The  salary 
to  be  paid  to  him  will,  however,  be  affected  by  our 
ruling.  If  the  mandamus  stands,  he  must  be  compen- 
sated at  one  rate;  if  it  is  set  aside,  at  another.  The 
controversy  remains  a  real  one. 

The  order  of  the  Appellate  Division  and  that  of  the 
Special  Term  should  be  reversed,  and  the  application 
for  a  mandamus  denied,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Chase,  Pound,  McLaughlin  and 
Andrews,  J  J.,  concur;  Crane,  J.,  dissents. 

Orders  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent, 
t;.' George  M.  Devinny,  Appellant. 

Crimes  —  practicing  medicine  without  being  registered  and 
licensed  as  required  by  statute  (Public  Health  Law,  §  161)  — 
when  indictment  accusing  defendant  of  committing  such 
crime  need  not  negative  exception  to  such  statute  —  when 
such  indictment  defective  for  failing  to  name  the  individual 
treated  by  defendant. 

1.  It  is  the  general  rule  that  in  dealing  with  a  statutory  orime 
exceptions  must  be  negatived  by  the  prosecution  and  provisos  utilized 
as  a  matter  of  defense.  The  two  classes  of  provisions  —  exceptions 
and  provisos  T- frequently  come  closely   together  and   the  rule  of 
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differentiation  ought  to  be  so  applied  as  to  comply  with  the  require- 
ments of  common  sense  and  reasonable  pleading. 

2.  Where  an  indictment  accused  the  defendant  of  the  crime  of 
practicing  medicine  as  defined  by  section  160  of  the  P^iblic  Health 
Law  (Cons.  Laws,  ch.  45)  without  being  registered  and  legally  author- 
ized so  to  do,  as  required  by  section  161  of  the  statute,  but  did  not 
negative  the  cases  enimierated  in  section  173  of  the  statute  which 
enacts  that  the  article  in  which  both  sections  are  found  shall  not  be 
construed  to  affect  a  large  number  of  specified  persons,  the  indictment 
is  not  defective  for  that  reason,  since  under  the  circumstances  of  this 
case  the  provision  in  question  assumes  more  the  nature  of  a  proviso 
than  of  an  exception. 

3.  Although  there  are  many  cases  in  which  an  indictment,  which 
charges  a  statutory  crime  in  the  words  of  the  statute,  is  sufficient, 
yet  where  an  indictment  charges  a  defendant  with  the  crime  of 
practicing  medicine  without  a  license,  by  diagnosing,  treating  or 
offering  to  diagnose  or  treat  a  disease  of  an  individual,  it  is  necessary 
that  the  indictment  name,  or  excuse  naming  by  a  proper  allegation, 
the  individual  treated  by  defendant. 

People  y.  Devinny^  188  App.  Div.  986,  reversed. 

(Argued  October  21,  1919;  decided  December  12,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  July  3,  1919,  which  aflSrmed  a  judgment  of  the 
Albany  County  Court  rendered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  practicing  medicine  without 
a  license. 

The  facts,  so  far  as  material,  are  stated  in  the  op^lion. 

Andrew  J.  Nellis  for  appellant.  The  indictment  did 
not  charge  any  acts  constituting  a  crime.  {Simmons 
V.  United  States,  96  U.  S.  360;  United  States  v.  Hess, 
124  U.  S.  483;  State  v.  Carey,  4  Wash.  424;  O'Connor 
V.  State,  46  Neb.  -IS?;  County  of  Steuben  v.  Wood,  24 
App.  Div.  442;  People  v.  Firth,  157  App.  Div.  492; 
Slate  V.  Thomas,  111  La.  804;  Crawford  v.  Lozano,  48 
S.  W.  Rep.  538;  People  v.  Silver,  158  App.  Div.  217; 
Wood  V.  People,  53  N.  Y.  511.)     The  indictment  should 
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have  negatived  the  exceptions.  (Fleming  v.  People, 
27  N.  Y.  332;  People  v.  Spees,  18  App.  Div.  618;  People 
V.  Bradford,  178  App.  Div.  371;  Rowell  v.  Janvrin,  151 
N.  Y.  67;  State  v.  Bums,  181  Iowa,  1089.) 

Harold  D.  Alexander,  District  Attorney,  for  respondent. 
An  allegation  that  defendant  unlawfully  practiced 
medicine,  at  a  certain  time  and  place,  without  a  license, 
etc.,  is  a  complete  statement  of  the  act.  {People  v.  Ellis, 
162  App.  Div.  288;  People  v.  Firth,  157  App.  Div.  492; 
People  v.  Trainer,  57  App.  Div.  422;  People  v.  Hoyt, 
145  App.  Div.  698;  205  N.  Y.  523;  People  v.  Williams, 
149  N.  Y.  1;  People  v.  Carhalis,  178  N.  Y.  516;  People  v. 
Abelson,  162  App.  Div.  674,  678;  218  N.  Y.  716.)  The 
qualifying  matters  in  the  latter  part  of  the  statute  should 
not  be  negatived  in  an  indictment,  as  they  are  no  part  of 
the  offense.  {People  v.  Sullivan,  173  N.  Y.  122;  People 
v.  Maine,  51  App.  Div.  142;  166  N.  Y.  50,  52;  Rex  v. 
Pearce,  Russ.  &  Ryan  Crown  Cases,  174;  Staie  v.  R.  R., 
50  W.  Vai  235;  Fleming  v.  People,  27  N.  Y.  329;  PeopU 
V.  Conroy,  97  N.  Y.  62;  Hart  v.  Cleis,  8  Johns.  41;  Coram. 
V.  Jennings,  121  Mass.  47;  Hale  v.  Staie,  58  Ohio  St. 
676;  State  v.  Abbey,  29  Vt.  60;  C(mm.  v.  Ycmng,  21 
Penn.  Dist.  548.) 

HiscocK,  Ch.  J.  The  defendant  has  been  convicted 
of  practicing  medicine  without  a  license.  The  questions 
which  it  is  necessary  for  us  to  consider  spring  from  the 
form  of  the  indictment  which  by  demurrer  and  otherwise 
has  been  challenged  as  insufficient. 

At  all  the  times  in  question  it  was  provided  by  the 
Public  Health  Law  (Cons.  Laws,  ch.  45)  (§  161)  that 
"  No  person  shall  practice  medicine,  unless  registered 
and  legally  authorized  *  *  *  or  unless  licensed  by 
the  Regents  and  registered  "as  in  said  section  pro- 
vided. By  other  sections  the  violation  of  this  one  is 
made  a  misdemeanor.     Section  160,  subdivision  7,  of  the 
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same  act  provides  as  follows:  "  The  practice  of  medicine 
is  defined  as  follows:  A  person  practices  medicine  within 
the  meaning  of  this  article,  except  as  hereinafter  stated, 
who  holds  himself  out  as  being  able  to  diagnose,  treat, 
operate  or  prescribe  for  any  human  disease,  pain,  injury, 
deformity  or  physical  condition,  and  who  shall  either 
offer  or  undertake,  by  any  means  or  method,  to  diagnose, 
treat,  operate  or  prescribe  for  any  human  disease,  pain, 
injury,  deformity  or  physical  condition."  Section  173, 
being  the  one  referred  to  in  the  last  section,  enacts  that 
the  article  in  which  such  latter  section  is  found  "  shall 
not  be  construed  to  affect "  a  large  number  of  specified 
persons. 

The  indictment  accused  the  defendant* "  of  the  crime 
of  practicing  medicine  without  being  registered  and 
legally  authorized  (as  in  section  161  required)  committed 
as  follows: 

"The  said  *  *  *  Devinny,  on  May  27,  1918, 
and  for  a  considerable  time  immediately  prior  thereto, 
at  Albany,  in  this  county,  unlawfully  practiced  medicine, 
he  not  being  then  registered  and  legally  authorized  " 
as  in  the  statute  required  and  provided.  Under  this 
indictment  evidence  was  given  tending  to  show  that  the 
defendant  held  himself  out  as  being  able  to  diagnose, 
etc.,  diseases,  and  that  on  three  separate  occasions  he 
offered  and  undertook  to  diagnose  and  treat  the  complaint 
of  a  certain  individual. 

Two  objections,  fundamental  in  nature,  are  urged  to 
this  indictment.  In  the  first  place  it  is  contended  that 
the  indictment,  in  addition  to  charging  in  the  language 
of  section  161  that  Devinny  unlawfully  practiced 
medicine  without  being  registered,  etc.,  should  have 
specified  imder  the  language  of  section  160  the  specific 
acts  performed  by  him  constituting  such  unlawful 
practice,  and  secondly  it  is  argued  that  the  pro\TsioD 
making  it  unlawful  to  practice  medicine  is  affected 
and  modified   by  exceptions   and   that,    therefore,    the 
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indictment  should  have  negatived  these  exceptions. 
These  objections  will  be  considered  in  the  inverse  order 
from  that  in  which  they  have  been  stated. 

The  general  rule  is  that  in  deaUng  with  a  statutory 
crime  exceptions  must  be  negatived  by  the  prosecution 
and  provisos  utilized  as  a  matter  of  defense.  Attempts 
to  apply  this  general  rule  and  distinguish  between  excep- 
tions and  provisos  have  resulted  in  many  technicalities 
and  in  much  sublety.  The  two  classes  of  provisions 
—  exceptions  and  provisos  —  frequently  come  closely 
together  and  the  rule  of  dififerentiation  ought  to  be  so 
applied  as  to  comply  with  the  requirements  of  common 
sense  and  reasonable  pleading.  In  the  case  at  bar  if  it 
should  be  held  that  an  indictment  must  negative  all  of 
the  cases  referred  to  in  the  statute  as  not  being  unlawful, 
it  would  be  drawn  out  to  intolerable  lengths  and  even 
after  that  had  been  done,  the  burden  doubtless  would 
rest  upon  the  defendant  of  proving  that  he  came  within 
the  excepted  cases.  In  addition,  section  173,  which 
enumerates  the  cases  where  compUance  with  section 
160  will  not  be  required,  provides:  ''This  article  (which 
includes  section  160)  shall  not  be  construed  to  affect " 
the  cases  there  eniunerated.  This  language,  which 
should  be  considered  with  that  of  section  160,  is  quite  as 
appropriate  for  the  statement  of  a  proviso  as  of  an 
exception. 

Under  these  circumstances  we  think  that  the  provision 
in  question  assumes  more  the  nature  of  a  proviso  than  of 
an  exception  and  that  the  indictment  is  not  defective 
because  it  does  not  negative  all  of  the  cases  set  forth  in 
section  173.  {Fleming  v.  People,  27  N.  Y.  329;  State  v. 
Flanagan,  25  R.  I.  369.) 

The  second  proposition  urged  by  the  defendant  that 
the  indictment,  aside  from  the  foregoing  alleged  defect, 
does  not  state  with  sufficient  particularity  the  facts 
constituting  the  alleged  crime  presents  more  difficulty. 

26 
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The  rule  is  applied  in  many  cases  that  an  indictment 
which  charges  a  statutory  crime  in  the  words  of  the 
statute  is  sufficient.  {People  v.  EUiSf  162  App.  Div. 
288;  State  v.  Collins,  [la.]  159  N.  W.  Rep.  604;  Parks  v. 
State,  159  Ind.  211;  Benham  v.  State  116  Ind.  112;  State 
V.  Flanagan,  25  R.  I.  369.) 

It  has  been  held,  however,  directly  or  in  effect,  in 
several  jurisdictions  in  the  cases  of  indictments  or  infor- 
mations similar  to  the  present  one  that  the  above  rule 
does  not  apply  and  that  it  is  necessary  to  set  forth  the 
details  of  the  alleged  offense.  (StcUe  v.  Carey,  4  Wash. 
424;  Schaeffer  v.  State,  113  Wis.  595;  People  v.  Watson, 
[Mich.]  162  N.  W.  Rep.  943;  Dee  v.  State,  68  Miss.  601; 
O'Connor  v.  State,  46  Neb.  157;  County  of  Steuben  v. 
Wood,  24  App.  Div.  442.) 

Without  finding  it  necessary  to  determine  whether 
we  should  go  as  far  as  these  cases  go,  we  think  that  it  was 
necessary  for  the  present  indictment  to  set  forth  one 
detail  of  the  alleged  offense  which  in  this  particular 
case  would  very  likely  involve  and  lead  to  setting  forth 
generally  the  details  of  the  offense. 

It  is  abundantly  established  that  in  charging  an 
offense  committed  upon  or  in  respect  of  an  individual — 
as  diagnosing  treating  or  offering  to  diagnose  or  treat  a 
disease  —  it  is  necessary  to  name,  or  excuse  naming  by 
proper  allegation,  such  individual.  {People  v.  Corbalis, 
178  N.  Y.  516,  concurring  opinion  of  Judge  Cullen; 
People  V.  Stark,  136  N.  Y.  538;  White  v.  People,  32  id. 
465;  People  v.  Taylor,  3  Den.  99;  People  v.  Gregg,  59 
Hun,  107;  People  v.  Bums,  53  Hun,  274;  Grattan  v. 
State,  71  Ala.  344;  Butler  v.  State,  [Ind.]  5  Blackford,  280; 
Walters  v.  State,  174  Ind.  545;  State  v.  Wilson,  30  Conn. 
500;  Commonwealth  v.  Sheedy,  159  Mass.  55.)  The 
reason  for  the  rule  is  clearly  and  sufficiently  stated  in  the 
opinion  of  Judge  Cullen  in  the  Corbalis  case.  He  there 
said:  "I  am  of  opinion  that  the  indictment  is  fatally 
defective  in  faiUng  to  allege  to  whom  pools  were  sold,  or, 
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if  information  as  to  that  could  not  be  obtained,  that  the 
names  of  such  persons  were  unknown  to  the  grand  jury. 
This  principle  was  held  in  People  v.  Bums  (53  Hun, 
274)  and  People  v.  SUme  (85  Hun,  130),  the  prosecution 
being  in  the  first  case  for  selling  impure  milk  and  in  the 
second  for  selling  fertilizers  with  a  false  certificate.  The 
rule  is  otherwise  as  to  illegal  sales  of  liquor,  but  this  rule 
rests  merely  on  precedent  long  established  and  can  hardly 
be  justified  on  principle.  The  idea  suggested  by  some  text- 
writers,  that  where  the  offense  is  merely  one  against  the 
public  and  not  against  the  individual,  it  is  not  necessary 
to  allege  the  person  with  whom  it  was  committed,  finds 
no  support  in  practice.  *  *  *  The  true  reason  for 
requiring  the  indictment  to  state  the  person  to  whom  the 
sale  has  been  made,  if  that  information  can  be  obtained,  is 
that  such  statement  identifies  the  occurrence  and  enables 
the  defendant  to  properly  meet  the  charge."     (p.  523.) 

There  is  an  exception  to  this  general  rule  which  is 
thought  to  include  the  present  case  and  excuse  naming 
the  person  to  or  upon  whom  treatment  was  offered  or 
applied.  Where  the  crime  consists  of  a  series  of  acts 
continuous  in  their  nature,  such  as  carrying  on  a  pro- 
hibited business,  or  keeping  an  unlawful  resort,  a  general 
description  reasonably  including  and  describing  the 
series  will  be  sufficient.  It  is  not  necessary  in  such  cases 
to  set  forth  each  act  going  to  make  up  the  offense,  for, 
as  said  in  Commonwealth  v.  Pray  (13  Pick.  359,  362), 
"  it  is  not  each  or  all  the  acts  of  themselves,  but  the 
practice  or  habit  which  produces  the  principal  evil  and 
constitutes  the  crime."  {Ledbetter  v.  U.  S.,  170  U.  S. 
606;  State  v.  Carlisle,  30  S.  Dak.  475;  Sterne  v.  State, 
20  Ala.  43;  Lawson  v.  State,  Id.  65;  Commonwealth  v. 
Swain,  160  Mass.  354;  Commonwealth  v.  Coleman,  184 
Mass.  198.) 

In  our  opinion,  however,  this  indictment  does  not 
come  within  that  exception.  It  does  not  seem  to  us  that 
the  statute  was  intended  to  define  or  constitute  the 


404  People  v.  Devinny. 

[227  N.  Y.]  Opinion  per  HiscocK,  Ch.  J.  [Bee., 

prohibited  oflfense  as  consisting  of  a  continuous  series  of 
acts  amounting  to  the  conduct  of  a  business  witliin  the 
decisions  referred  to.  It  may  be  that  if  we  had  nothing 
but  section  161  prohibiting  the  "  practice  "  of  medicine 
and  were  relegated  to  the  dictionary  or  common  usage 
for  a  definition  of  that  word  we  should  be  compelled  to 
interpret  it  as  meaning  a  continued  and  habitual  per- 
formance of  acts.  But  we  are  not  thus  left  to  these 
means  of  reaching  a  definition.  Section  160  defines  what 
"  practice  "  means.  Its  meaning  is  satisfied  whenever 
and  as  often  as  an  individual  "  holds  himself  out  as 
being  able  to  *  *  *  and  offers  or  undertakes  to 
diagnose,  treat/'  etc.  Whenever  within  the  fair  meaning 
of  those  terms  on  a  single  occasion  an  offender  has  held 
himself  out  as  able  to  and  has  offered  to  treat  a  patient 
there  has  been  a  completed  offense  and  it  is  not  necessary 
to  show  that  this  operation  has  been  repeated  so  many 
times  that  it  has  ripened  into  a  habit  or  business.  We 
think  that  the  indictment  and  proofs  in  this  case  confirm 
this  view. 

If  this  is  the  correct  interpretation,  there  is  no  question 
that  the  individual  operated  upon  should  have  been 
named  or  proper  excuse  given  for  not  naming  him  even 
within  what  has  been  said  in  cases  applying  the  "  busi- 
ness ''  rule.     (Ledbetter  v.  U.  S.,  170  U.  S.  610.) 

The  judgment  should  be  reversed  and  the  indictment 
dismissed. 

Collin,  Hogan  and  Andrews,  J  J.,  concur;  Chase, 
Cardozo  and  Crane,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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William  H.  Smith,  Respondent,  v.  The  State  of  New 

York,  Appellant. 

Court  of  Claims  —  Jurisdiction  —  liability  of  state  for  tort 
or  negli^noe  of  its  officers  and  agents  —  statute  (Code  Civ.  Pro. 
§  264)  conferring  upon  Court  of  Claims  Jurisdiction  to  hear  and 
determine  private  claims  against  the  state  does  not  create 
any  liability  against  the  state  not  otherwise  authorised  by 
statute  or  maintainable  in  law  or  equity. 

1.  The  state  is  not  liable  for  injuries  arising  from  the  negligence  of 
its  officers  and  agents  unless  such  liability  has  been  assumed  by  consti- 
tutional or  legislative  enactment.  Such  exemption  does  not  depend 
uik>n  its  immimity  from  action  without  its  consent,  but  rests  upon 
groimds  of  public  policy  that  no  obligation  arises  therefrom. 

2.  The  respondent  entered  the  State  Reservation  at  Niagara  by  a 
cinder  path,  from  which  he  undertook  to  pass  to  the  grass  adjoining, 
when  he  tripi)ed  and  fell  over  a  wire  strung  on  iron  posts  twelve  or 
eighteen  inches  high  along  the  edge  of  the  path,  and  sustained  serious 
injuries,  for  which  he  recovered,  before  the  Court  of  Claims,  a  judgment 
for  a  substantial  amount,  on  the  theory  that  the  wire  was  negligently 
placed  and  maintained  by  the  officers  and  agents  of  the  state.  Section 
264  of  the  Code  of  Civil  Procedure  confers  upon  the  Court  of  Claims 
jurisdiction  to  hear  and  determine  a  private  claim  against  the  state. 
It  provides  that  in  no  case  shall  any  liability  be  implied  against  the 
state,  and  no  award  shall  be  made  on  any  claim  against  the  state  except 
upon  such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  or  law  or  equity.  Held,  that  the 
state  does  not  thereby  concede  its  liability  in  favor  of  a  claimant  or 
create  a  cause  of  action  in  his  favor  which  did  not  theretofore  exist. 
It  merely  gives  a  remedy  to  enforce  a  liability  and  submits  itself  to  the 
jurisdiction  of  the  court,  subject  to  its  right  to  interpose  any  lawful 
defense.     Hence,  the  claimant  cannot  recover. 

Smith  v.  StcUe,  185  App.  Div.  918,  reversed. 

(Argued  December  4,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  6,  1918,  affirming  an  award  of  the 
Court  of  Claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Charles  D.  Newton,  Attorney-General  (J.  L.  Cheney  of 
counsel),  for  appellant.  The  state  is  not  liable  for  the 
torts  of  its  agents  and  employees.  {Sipple  v.  State,  99 
N.  Y.  284;  Lewis  v.  State,  96  N.  Y.  71;  Locke  v.  State,  140 
N.  Y.  480;  Splittarf  v.  State,  108  N.  Y.  66;  Litchfield  v. 
Bond,  186  N.  Y.  66;  Robertson  v.  Sichel,  127  U.  S.  607; 
Riddoch  v.  State,  68  Wash.  329;  Murdoch  Grate  Co.  v. 
Commonwealth,  152  Mass.  28;  Moody  v.  iSto^  Prison  of 
North  Carolina,  128  N.  C.  12;  Bowm  v.  Hart,  15  L.  R.  A. 
431;  Burroughs  v.  Commonwealth,  224  Mass.  28.)  The 
state  is  not  liable  because  the  park  was  for  a  govern- 
mental pmpose,  for  the  benefit  of  all  the  people,  and  not 
for  profit.  {Fire  Ins.  Co.  v.  KeesemUe,  148  N.  Y.  446;  Oaks 
Mfg.  Co.  V.  N.  Y.,  206  N.  Y.  221;  Maximilian  v.  Mayor, 
etc.,  62  N.  Y.  160;  Corbett  v.  St.  Vincent's  Industrial  School, 
177  N.  Y.  16;  Hughes  v.  Monroe,  147  N.  Y.  49;  Clark  v. 
WaUham,  128  Mass.  567;  Bisbing  v.  Asbury  Park,  80 
N.  J.  L.  416.)  The  defense  of  governmental  purpose  is 
not  abolished  by  section  264  of  the  Code,  as  held  by  the 
Appellate  Division.  {Lewis  v.  State,  96  N.  Y.  71 ;  Barrett 
V.  State,  220  N.  Y.  423.) 

John  B.  Corcoran  for  respondent.  The  state  in  main- 
taining the  Niagara  Reservation  as  a  public  park  is  not 
performing  a  governmental  function  which  relieves  it 
from  liability  for  claimant's  injuries.  {Gartland  v.  N.  7. 
Zoological  Society,  135  App.  Div.  163;  O'Rourke  v.  Mayor, 
etc.,  17  App.  Div.  349;  Silverman  v.  City  of  New  York, 
114  N.  Y.  Supp.  59;  City  of  Denver  v.  Spencer,  34  Col.  270; 
Weber  v.  Harrisburg,  216  Penn.  St.  117;  Burridge  v.  City  of 
Detroit,  117  Mich.  557.)  The  state,  by  the  enactment  of 
section  264  of  the  Code  of  Civil  Procedure,  waived  its 
immunity  in  claims  of  this  character  and  consented  to 
have  its  liability  determined  the  same  as  a  private  indi- 
vidual or  corporation.  {People  ex  rel.  Swift  v.  Luce,  204 
N.  Y.  478;  People  ex  rel.  Palmer  v.  Travis,  223  N.  Y.  150; 
Sipple  V.  Slate,  99  N.  Y.  284;  Burke  v.  Stote,  13  Ct.  of 
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Claims  Rep.  153;  Remington  v.  State,  116  App.  Div.  522; 
Lewis  V.  State,  96  N-  Y.  71;  Arnold  v.  State,  163  App.  Div. 
253.) 

McLaughlin,  J.  The  state  of  New  York,  under 
chapter  336,  Laws  of  1883,  acqiured  the  property  known 
as  the  State  Reservation  at  Niagara.  It  is  controlled 
and  managed  by  the  state  through  a  board  of  five  com- 
missioners appointed  by  the  governor.  The  com- 
missioners are  required  by  statute  to  pay  into  the  state 
treasury,  on  the  first  day  of  each  month,  all  receipts  and 
earnings  received  from  the  management  of  the  reservation 
and  to  make  an  annual  report  to  the  legislature  giving 
a  detailed  statement  of  all  receipts  and  expenditures  for 
the  preceding  year.  (Public  Lands  Law  [Cons.  Laws, 
ch.  46],  sees.  100-106.)  The  state  derives  a  small 
revenue  from  the  reservation,  e.  g.,  fares  paid  on  the 
'*  incUned  railway,"  the  Uttle  steamer  known  as  the  Maid 
of  the  Misty  and  rental  from  a  street  railway  company 
which  operates  a  part  of  its  Une  on  the  Reservation. 
The  purpose  of  the  reservation  is  declared  by  .statute. 
(Public  Lands  Law,  sec.  103.)  It  is  "  The  state  reserva- 
tion at  Niagara  shall  forever  be  reserved  by  the  state  for 
the  purpose  of  restoring  the  scenery  of  Niagara  Falls  and 
preserving  it  in  its  natural  condition,  and  kept  open  and 
free  of  access  to  all  mankind  without  fee,  charge  or  expense 
to  any  person  for  entering  upon  or  passing  to  or  over  any 
part  thereof.'' 

The  claimant,  shortly  after  eleven  o'clock  at  night  on 
April  25,  1915,  entered  the  park  by  a  cinder  path,  from 
which  he  undertook  to  pass  on  to  the  grass  adjoining, 
when  he  tripped  and  fell  over  a  wire  strung  on  iron  posts 
twelve  or  eighteen  inches  high  along  the  edge  of  the  path, 
and  sustained  serious  injuries,  for  which  he  recovered, 
before  the  Court  of  Claims,  a  judgment  for  a  substantial 
amount,  on  the  theory  that  the  wire  was  negUgently 
placed  and  maintained  by  the  officers  and  .agents  of  the 
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state.  An  appeal  was  taken  by  the  state  to  the  Appellate 
Division,  third  department,  where  the  same  was  affirmed 
one  of  the  justices  dissenting,  and  it  now  appeals  to  this 
court. 

The  question  presented  by  the  appeal  is  an  important 
one.  It  is  whether  the  immunity  of  the  state  from  Uability 
for  the  tortious  acts  of  its  officers  and  agents  has  been 
waived  by  section  264  of  the  Code  of  Civil  Procedure. 
This  section,  or  so  much  of  it  as  is  material  to  the  determi- 
nation of.  the  question,  reads:  "  The  Court  of  Claims 
possesses  all  of  the  powers  and  jurisdiction  of  the  former 
board  of  claims.  It  also  has  jurisdiction  to  hear  and 
determine  a  private  claim  against  the  state  *  *  *. 
In  no  case  shall  any  liability  be  implied  against  the 
state,  and  no  award  shall  be  made  on  any  claim  against 
the  state  except  upon  such  legal  evidence  as  would 
estabUsh  Uability  against  an  individual  or  corporation 
in  a  court  of  law  or  equity.'' 

The  rule  is  well  settled  that  the  state  is  not  liable  for 
injuries  arising  from  the  negligence  of  its  officers  and 
agents  unless  such  liability  has  been  assumed  by  constitu- 
tional or  legislative  enactment.  {Locke  v.  Stale  of  N.  F., 
140 N.  Y.  480;  Sipple  v.  State  ofN,  7.,  99  N.  Y.  284.)  This 
court,  in  Litchfield  v.  Bond  (186  N.  Y.  66,  83),  declared 
the  general  rule,  and  in  doing  so  said:  "  The  cases  which 
are  sometimes  referred  to  as  exceptions  to  this  general 
rule  are  not  exceptions  at  all,  for  they  do  not  fall  within 
the  rule.  When  a  state,  by  express  enactment  of 
statutes,  assumes  responsibility  for  such  torts  of  its 
officers  and  agents  as  are  not  affected  or  controlled  by 
the  fundamental  law,  it  makes  a  new  rule  for  itself. 
Instances  of  that  kind  are  to  be  found  in  Sipple  v.  Stale 
of  N.  Y.  (99  N.  Y.  284),  where  the  legislature  enacted  a 
statute  making  the  state  liable  for  the  negUgent  operation 
of  its  canal  locks,  upon  proof  that  would  create  a  legal 
liability  against  an  individual  or  a  private  corporation, 
and  in  Woodman  v.  State  of  N.  Y.  (127  N.  Y.  397),  where 
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negligence  in  j;he  maintenance  of  a  defective  canal  bridge 
was  attributed  to  the  state  under  a  similar  statute." 

The  exemption  of  the  state  from  liability  for  the  torts 
of  its  officers  and  agents  does  not  depend  upon  its  immu- 
nity from  action  without  its  consent,  but  rests  upon 
grounds  of  public  policy  that  no  obUgation  arises  there- 
from. {Burroughs  v.  Commonwealth,  224  Mass.  28;  Mur- 
doch Parlor  Grate  Co.  v.  CommonweaUhy  152  Mass.  28; 
Riddoch  V.  Stote,  68  Wash.  329;  Datris  v.  State,  30  Idaho, 
137.) 

It  is  contended  by  the  respondent,  and  he  has  been 
sustained  by  the  Court  of  Claims  and  Appellate  Division, 
that  the  state  has  assumed  this  obUgation  by  the  enact- 
ment of  the  section  of  the  Code  of  Civil  Procedure  to 
which  reference  has  been  made.  I  am  of  the  opinion  the 
section  does  not  bear  such  construction.  It  was  not 
enacted,  as  it  seems  to  me,  for  the  purpose  of  extending 
or  enlarging  the  Uabihty  of  the  state,  but  solely  for  the 
purpose  of  declaring  the  jurisdiction  of  the  Court  of 
Claims,  before  *  which  questions  of  UabiUty  might  be 
tried. 

It  is  true,  as  urged,  that  the  section  confers  upon  the 
Court  of  Claims  jurisdiction  of  the  broadest  character. 
The  state,  under  the  terms  of  the  section,  must  be  treated 
as  having  waived  its  immunity  against  actions  as  to  all 
private  claims.  {People  ex  rel.  Swift  v.  Luce,  204  N.  Y. 
478;  People  ex  rel  Palmer  v.  Travis,  223  N.  Y.  150.) 
But  it  is  thoroughly  established  that  by  consenting  to 
be  sued,  the  state  waives  its  immunity  from  action  and 
nothing  more.  It  does  not  thereby  concede  its  Uability 
in  favor  of  the  claimant  or  create  a  cause  of  action  in 
his  favor  which  did  not  theretofore  exist.  It  merely 
gives  a  remedy  to  enforce  a  liability  and  submits  itself  to 
the  jurisdiction  of  the  court,  subject  to  its  right  to  inter- 
pose any  lawful  defense.  {Roberts  v.  State  of  N.  F.,  160 
N.  Y.  217.)  Immunity  from  an  action  is  one  thing. 
Immunity  from  UabiUty  for  the  torts  of  its  officers  and 
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agents  is  another.  Immunity  from  such  liability  may  be 
waived  by  some  positive  enactment  of  the  legislature. 
This,  as  I  read  the  section  of  the  Code  under  considera- 
tion, the  legislature  has  not  yet  done. 

Statutes  in  derogation  of  the  sovereignty  of  a  state  must 
be  strictly  construed  and  a  waiver  of  immunity  from  lia- 
biUty  must  be  clearly  expressed.  {Litchfield  v.  Bond^ 
supra.)  There  certainly  is  not  in  the  section  an  express 
waiver  of  the  state's  immimity  from  liability  for  the  tor- 
tious acts  of  its  officers  and  agents  and  the  words  used  will 
not,  in  my  opinion,  permit  of  such  construction.  But  it 
is  suggested  that  jurisdiction  to  hear  a  private  claim  for 
damages,  growing  out  of  the  negligence  of  its  officers  and 
agents,  necessarily  implies  that  the  state  has  waived  its 
immunity  for  liability  therefor.  The  answer  to  the  sugges- 
tion is  that  the  section  itself  precludes  any  implication  of 
such  waiver  in  the  declaration  that  "  in  no  case  shall  any 
liabiUty  be  impUed  against  the  state."  The  liability  of 
the  state  has  not  been  enlarged  and  it  is  not  true  that 
whenever  an  individual  is  Uable  for  a  certain  act  the 
state  is  liable  for  thfe  same  act.  {Barrett  v.  State,  220 
N.  Y.  423.)  The  immunity  of  the  state  from  UabiUty  for 
the  torts  of  its  agents  is  based,  as  I  have  already  indicated, 
upon  the  broad  ground  of  public  poUcy  and  it  is  not 
waived  by  a  statute  conferring  jurisdiction  only.  In  the 
absence  of  a  legislative  enactment  specifically  waiving 
this  immunity,  the  state  cannot  be  subjected  to  a  liability 
therefor. 

For  the  foregoing  reasons  I  am  of  the  opinion  the 
judgment  of  the  Appellate  Division  and  determination  of 
the  Court  of  Claims  should  be  reversed  and  the  claim 
dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Chase,  Collin  and  Andrews,  JJ., 
concur;  Hogan  and  Crane,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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Emanuel  Metzger,  as  Receiver  of  the  Kingston  Chemi- 
cal Manufacturing  Company,  Respondent,  v.  ^tna 
Insurance  Company,  Appellant. 

Contracts  —  resciBsion  —  reformation  of  contract  —  fire 
insurance  —  builder's  risk  —  when  builder's  risk  slip  attached 
to  fire  insurance  policy  limits  liability  to  time  building  is  in 
course  of  construction. 

1.  While  in  equity  a  rescission  of  a  contract  may  be  adjudged  on 
the  ground  of  a  unilateral  mistake  in  its  contents,  in  order  that  a 
reformation  may  be  adjudged,  there  must  be  mutual  mistake  or  inad- 
vertence or  the  excusable  mistake  of  one  party  and  fraud  of  the  other. 
There  must  have  been  a  meeting  of  the  minds  of  the  contracting  parties 
concerning  the  agreement,  or  agreement  which  the  court  is  asked  to 
declare  existent. 

2.  Ignorance  through  negligence  or  inexcusable  trustfulness  will 
not  relieve  a  party  from  his  contract  obligations.  He  who  signs  or 
accepts  a  written  contract,  in  the  absence  of  fraud  or  other  wrongful 
act  on  the  part  of  another  contracting  party,  is  conclusively  presumed 
to  know  its  contents  and  to  assent  to  them  and  there  can  be  no  evidence 
for  the  jury  as  to  his  understanding  of  its  terms. 

3.  An  insurance  policy,  issued  June  9,  1916,  insured  for  the  term  of 
one  year  from  that  date  a  factory  building  in  process  of  erection. 
Attached  to  and  a  part  of  the  policy  when  delivered  was  this  slip  or 
rider:  "  Builders  Risk  Clause.  It  is  understood  and  agreed  that  this 
policy  covers  the  property  described  herein  only  while  the  building  is 
in  process  of  erection  and  completion  and  not  as  an  occupied  building.*' 
Upon  the  outside  of  the  folded  policy,  as  delivered,  appeared  the 
words,  "  Expires  June  9,  1917.'*  The  insured's  president,  at  the 
delivery,  said  to  the  defendant's  agent,  **  This  policy  is  written  for  a 
year,*'  and  received  the  reply,  **  Yes.**  The  building  was  completed 
in  July,  1916.  In  October,  1916,  it  had  become  equipped  with  machin- 
ery.* Tte  building  was  destroyed  by  fire  February  5,  1917.  Before 
that  date  the  agents  of  the  insurer  gave  notice  of  cancellation  of  the 
policy.  In  this  action  brought  to  recover  on  the  policy  the  defendant 
denied  liability  on  the  ground  it  was  not  an  insurer.  Held,  that 
the  facts  do  not  constitute  or  disclose  a  liability  on  the  part  of 
the  defendant.  The  two  stipulations  in  the  policy  were,  obviously, 
to  be  read  together  and  said  the  insurance  shall  exist  for  one 
year  unless  at  a  time  within  the  year  the  erection  of  the   build- 
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ing  should  be  completed  and  its  operation  entered  upon,  at  which 
time  it  shall  cease  to  exist  and  all  the  liability  under  the  policy  shall 
cease. 

Metzger  v.  ^ina  Ins.  Co.,  186  App.  Div.  627,  reversed. 

(Argued  December  3,  1919;  decided  January  6,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  14, 1919,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  granting  a  new  trial. 

John  N.  Carlisle  for  appellant.  There  is  absolutely  no 
evidence  upon  which  to  grant  reformation  of  the  policy. 
The  complaint  was  properly  dismissed.  (Quinlan  v. 
P.  W.  Ins.  Co.,  133  N.  Y.  356;  Hay  v.  Star  Ins.  Co.,  77 
N.  Y.  235.)  The  rule  is  that  a  party  seeking  reformation 
must  prove  that  there  was  a  mutual  mistake  by  evidence 
that  is  clear,  positive  and  convincing.  {Christopher  SL 
Railway  Co.  v.  Twenty-third  St.  Ry.  Co.,  149  N.  Y.  51; 
Southard  v.  Curley,  134  N.  Y.  148;  Reed  v.  Whitehead,  1 
App.  Div.  192;  Salmon  v.  N.  B.  &  M.  Ins.  Co.,  215  N.  Y. 
214;  Dougherty  v.  Lion  Ins.  Co.,  41  Misc.  Rep.  285;  95 
App.  Div.  618;  Cary  Mfg.  Co.  v.  Merchants  Ins.  Co.,  42 
App.  Div.  201 ;  Kenyan  Paper  Co.  v.  Lloyds,  124  App.  Div. 
886;  Bryce  v.  Lorillard  Fire  Ins.  Co.,  55  N.  Y.  240;  Mead  v. 
Westchester  F.  Ins.  Co.,  64  N.  Y.  455;  Thompson  v. 
Phoenix  Ins.  Co.,  136  U.  S.  287.) 

Joseph  M.  Fowler  for  respondent.  .The  testimony  of 
the  plaintiff  raised  an  actual  issue  of  fact»as  to  whether 
there  was  a  bilateral  mistake  of  the  parties  in  respect  of 
whether  the  so-called  *'  builder's  risk  clause  "  was  a  term 
of  the  policy  limiting  the  duration  thereof.  The  nonsuit, 
therefore,  was  error.  ( Kraus  v.  Bimbaum,  200  N.  Y.  130; 
Faber  v.  City  of  New  York,  213  N.  Y.  411;  Lindenthal  v. 
G.  L,  Ins.  Co.,  174  N.  Y.  76.)     The  presence  of  the  so-called 


Metzger  v.  ^tna  Ins.  Co.  413 

1920.]  Opinion,  per  Collix,  J.  [227  N.  Y.] 

*'  builder's  risk  clause ''  rider  upon  the  policy  did  not  as 
matter  of  law  limit  the  duration  of  the  policy  to  the  period 
during  which  the  insured  building  was  under  construction. 
{Farwell  v.  Home  Ins.  Co.,  136  Fed.  Rep.  93.) 

Collin,  J.  The  action  is  to  reform  a  policy  of  fire 
insurance,  issued  by  the  defendant  to  the  Kingston 
Chemical  Manufacturing  Company,  and  to  recover  upon 
the  policy  as  reformed.  The  trial  justice,  at  the  close 
of  the  evidence  in  behalf  of  the  plaintiff,  ordered  the 
dismissal  of  the  complaint.  The  Appellate  Division 
reversed  the  consequent  judgment  and  granted  a  new  trial. 

The  direct  evidence,  and  the  reasonable  inferences 
from  it,  most  favorable  to  the  plaintiflf,  would  have 
permitted  the  jury  to  find  as  the  facts:  The  policy, 
issued  June  9, 1916,  insured  for  the  term  of  one  year  from 
that  date,  against  fire,  in  the  sum  of  twenty-five  himdred 
dollars,  a  factory  building  in  process  of  erection. 
Attached  to  and  a  part  of  the  policy  when  "delivered  was 
this  slip  or  rider:  "  Builders  Risk  Clause.  It  is  under- 
stood and  agreed  that  this  policy  covers  the  property 
described  herein  only  while  the  building  is  in  process  of 
erection  and  completion  and  not  as  an  occupied  building 
and  that  all  liability  under  this  policy  shall  cease  when 
the  building  shall  become  occupied  in  whole  or  in  part; 
except  that  if  the  building  is  to  be  a  manufacturing 
plant  machinery  may  be  set  up  and  tested.''  The  policy 
was  delivered  by  the  agent  of  the  defendant  to  the  presi- 
dent of  the  insured,  who,  at  about  its  date,  had  told 
the  agent  that  the  building  was  inclosed  and  to  write  a 
policy  for  twenty-five  hundred  dollars  at  present.  Prior 
to  the  delivery  there  were  no  other  negotiations  and  no 
agreement  between  the  parties.  Upon  the  outside  of 
the  folded  policy,  as  delivered,  appeared  the  words, 
"  Expires  June  9,  1917,"  and  the  insured's  president, 
at  the  delivery,  said  to  the  defendant's  agent,  '*  This 
policy  is  written  for  a  year,"  and  received  the  reply, 
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*'  Yes,"  and  the  statement,  '*  he  (the  agent)  had  to  write 
it  at  $1.25,  which  is  a  builders'  risk  rate,  as  the  building 
was  not  identified  by  the  Underwriters,  but  he  would  try- 
to  get  the  Underwriters  to  put  a  rate  on  it  and  he  would 
let  me  know."  He  paid  the  premium  of  thirty-one 
dollars  and  twenty-five  cents,  and  without  opening  the 
poUcy  put  it  in  the  safe.  The  building  was  completed 
in  July,  1916.  In  October,  1916,  it  had  become  equip- 
ped with  the  machinery  and  the  company  applied  for 
and  received  a  second  policy  in  the  sum  of  fifteen  hun- 

m 

dred  dollars  from  a  company  other  than  the  defendant, 
represented,  however,  by  the  same  persons  as  agents. 
In  October  or  November,  1916,  the  agents  of  defendant 
told  the  insured's  president  that  upon  the  policy  of  Jime 
9  a  premium  rate,  to  take  the  place  of  the  builders'  risk 
rate,  less  than  five  dollars  on  each  one  hundred  dollars, 
could  not  be  procured,  and  wrote  him  under  date  of 
December  16,  1916,  as  follows:  "  Enclosed  please  find 
endorsements  which  will  be  necessary  to  attach  to  policies 
of  insurance  which  we  have  written  for  you.  You  will 
see  that  the  rate  is  increased  a  very  large  amount,  however 
we  assume  you  will  continue  the  policies  until  you  are 
able  to  put  in  the  sprinkler  system  in  your  building  as  it 
would  not  pay  you  to  be  without  insurance.  We  are 
protecting  your  interest  and  await  your  further  pleasure." 
The  inclosed  indorsement  pertinent  to  the  poUcy  of 
June  9  fixed  the  amount,  term  and  expiration  identically 
with  those  in  the  poUcy  and  the  rate  in  the  additional 
sum  of  ninety-three  dollars  and  seventy-five  cents,  which 
the  insured  refused  to  pay.  The  agents  said  they  would 
have  to  cancel  the  policy.  There  ended  the  transactions 
between  the  parties.  The  insured  building  was  destroyed 
by  fire  February  5,  1917.  The  insured  duly  served 
notice  and  proofs  of  loss.  The  defendant  denied  liability 
upon  the  ground  it  was  not  an  insurer  of  the  building. 
The  insured's  president  was  and  had  been  for  many 
years  a  lawyer  and  had  had  an  insurance  agency  of  his 
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own  after  his  admission  to  the  bar.    He  knew  the  Under- 
writers Association  made  the  premium  rates. 

Those  facts  do  not  constitute  or  disclose  a  liability  on 
the  part  of  the  defendant.  The  poUcy,  in  and  through 
the  indorsement  slip  or  rider,  in  form  stipulated  that  it 
was  in  force  and  effect  only  while  the  building  was  in 
process  of  erection  and  completion  and  the  machinery 
placed  and  tested,  and  that  all  liabiUty  under  it  should 
cease  when  the  building  shall  become  occupied  in  whole 
or  in  part  for  operating.  The  stipulation  was  in  purpose 
and  intendment  a  potential  qualification  or  limitation  of 
the  expressed  existence  of  the  insurance  through  the  term 
of  one  year.  The  two  stipulations  were,  obviously,  to 
be  read  together  and  said,  the  insurance  shall  exist  for 
one  year  unless  at  a  time  within  the  year  the  erection  of 
the  building  should  be  completed  and  its  operation 
entered  upon,  at  which  time  it  shall  cease  to  exist  and 
all  the  liabiUty  under  the  poUcy  shall  cease.  Expressed 
conditions  within  a  policy  terminating  or  forfeiting  the 
insurance  within  the  term  prescribed  in  the  poUcy  are 
neither  novel  nor  unusual.  The  legality  of  that  involved 
in  the  instant  case  is  not  and  cannot  be  questioned. 
(Insurance  Law  [Cons.  Laws,  chapter  28],  section  121.) 
Its  language  and  meaning  are  unambiguous,  unequivocal 
and  not  susceptible  of  interpretation.  There  cannot  be 
applied  to  it  the  rule  that  courts  are  averse  to  forfeitures 
and  are  cautious  in  enforcing  them.  If  the  insured 
obtained  or  held  a  mistaken  view  or  beUef  concerning 
the  agreements  of  the  poUcy,  the  fault  or  negligence  of 
its  president  and  representative  was  the  cause.  A  mere 
reading  of  the  poUcy  would  have  made  him  and  the 
plaintiff  know  the  agreements  the  plaintiff  was  accepting 
and  entering  into.  To  hold  that  a  contracting  party, 
who,  through  no  deceit  or  overbearing  inducement  of 
the  other  party,  fails  to  read  the  contract,  may  estab- 
lish and  enforce  the  contract  supposed  by  him,  would 
introduce  into  the  law  a  dangerous  doctrine.    Of  course, 
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the  doctrine  does  not  exist.  It  has  often  been  held  that 
when  a  party  to  a  written  contract  accepts  it  as  a  contract 
he  is  bound  by  the  stipulations  and  conditions  expressed 
in  it  whether  he  reads  them  or  not.  Ignorance  through 
negligence  or  inexcusable  trustfulness  will  not  relieve  a 
party  from  his  contract  obUgations.  *He  who  signs  or 
accepts  a  written  contract,  in  the  absence  of  fraud  or 
other  wrongful  act  on  the  part  of  another  contracting 
party,  is  conclusively  presumed  to  know  its  contents  and 
to  assent  to  them  and  there  can  be  no  evidence  for  the 
jury  as  to  his  understanding  of  its  terms.  {Breese  v. 
United  States  Tel.  Co.,  48  N.  Y.  132;  Hill  v.  Syracuse, 
Binghamton  &  N.  Y.  R.  R.  Co.,  73  N.  Y.  351;  Watkins  v. 
Rymill,  10  Q.  B.  D.  178;  Maran  v.  McLarty,  75  N.  Y.  25; 
Boylan  v.  Hot  Springs  Railroad  Co.,  132  U.  S.  146; 
Standard  Manufacturing  Co.  v.  Slot,  121  Wis.  14;  Germania 
Fire  Insurance  Co.  v.  Memphis  &  Charlestown  R.  R.  Co., 
72  N.  Y.  90;  Rice  v.  Dwight  Mfg.  Co.,  2  Cush.  80.)  This 
rule  is  as  appUcable  to  insurance  contracts  as  to  contracts 
of  any  other  kind.  {Commonwealth  Mutual  Fire  Ins. 
Co.  v.  Kndbe  &  Company  Manfg.  Co.,  171  Mass.  265; 
Bostwick  V.  Mutual  Life  Ins.  Co.  of  New  York,  116 
Wis.  392;  Fidelity  &  Casualty  Co.  of  N.  Y.  v.  Fresno 
F.  &  Ir.  Co.,  161  Cal.  466;  Parsons,  Rich  &  Co.  v. 
Lane,  97  Minn.  98;  Monitor  Mutual  Fire  Ins.  Co.  v. 
Buffum,  115  Mass.  343.)  The  fact  that  the  acceptor 
does  not  sign  the  contract  is,  of  course,  immaterial. 
(Quimby  v.  Boston  &  Maine  R.  R.  Co.,  150  Mass.  365; 
Vogel  V.  Pekoe,  157  111.  339.)  There  are  exceptions  to  the 
general  rule  (Watkins  v.  Rymill,  10  Q.  B.  D.  178;  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25;  Hqy  v. 
Star  Fire  Ins.  Co.,  77  N.  Y.  235;  Flickinger  v.  Farmers 
Mutual  Fire  &  L.  Ins.  Assn.  of  Story  County,  Iowa,  136 
Iowa,  258 ;  Salom  v.  Farm  Property  MutuM  Ins.  Assn.  of 
Iowa,  168  Iowa,  521)  which  do  not  enter  into  the  instant 
case.  It  is  manifest  that  the  responsive  statement  of  the 
defendant's  agent  at  the  delivery  of  the  policy  that  it 
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was  written  for  a  year  could  not  constitute  a  fraud  or 
wrongful  act  or  relieve  the  company  from  the  acceptance 
of  it.  Indeed,  the  plaintiff  has  not  made  and  does  not 
make  a  claim  of  contrary  effect.  He  asserts  a  mutual 
mistake  in  attaching  the  slip  or  rider.  Conditions 
forfeiting  the  insurance  are,  as  we  have  said,  neither 
novel  nor  unusual.  Illustrations  in  judicial  decisions  are 
many.  We  refer  to  Nelson  v.  Traders^  Ins.  Co^  (181  N.  Y 
472);  Rosenstein  v.  Traders'  Ins.  Co.  (79  App.  Div.  481), 
and  Wilcox  v.  Continental  Ins.  Co.  of  N.  Y.  (85  Wis.  193). 
It  is  conomon  knowledge  and  experience  that  they  do  not, 
in  ordinary  understanding  or  expression,  destroy  the 
prescribed  term  as  that  for  which  the  policy  is  written. 
With  those  in  the  policy,  the  insured  and  insurer  still  say 
it  is  written  for  one  year  or  three  years  or  as  the  case  may 
be.  While  in  equity  a  rescission  of  a  contract  may  be 
adjudged  on  the  ground  of  a  unilateral  mistake  in  its 
contents,  in  order  that  a  reformation  may  be  adjudged, 
there  must  be  mutual  mistake  or  inadvertence  or  the 
excusable  mistake  of  one  party  and  fraud  of  the  other. 
There  must  have  been  a  meeting  of  the  minds  of  the  con-: 
tracting  parties  concerning  the  agreement,  or  agreements, 
which  the  court  is  asked  to  declare  existent.  {Albany 
City  Savings  Institution  v.  Burdick,  87  N.  Y.  40.;  Bidwell 
&  Banta  v.  Astor  Mutual  Ins.  Co.,  16  N.  Y.  263;  Bryce  v. 
Lorillard  Fire  Ins.  Co.,  55  N.  Y.  240;  21  Halsbury,  Laws 
of  England,  pp.  16-20.)  It  is  manifest,  in  virtne  of  what 
we  have  written,  there  was  not  a  mistake  on  the  part  of 
the  insured  concerning,  the  terms  and  conditions  of  the 
policy.  It  is  manifest  from  the  evidence  there  was  not 
a  mistake  on  the  part  of  the  insurer.  It,  by  its  agent, 
wrote  and  delivered  the  policy.  It  expressed  in  it,  in 
language  which  it  could  not  have  misunderstood,  the 
contract  it  intended  and  made.  The  policy  as  written 
and  delivered  must,  then,  be  deemed  and  taken  as  the 
contract  of  the  parties. 
27 
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The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Trial  Term  aflSrmed,  with  costs 
in  the  Appellate  Division  and  this  court. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  McLaughlin, 
Crane  and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


Calvin  A.  Lamb,  Respondent,  v.  S.  Cheney  &  Son, 

Appellant. 

Contract  of  employment  —  malicious  interference  therewith 
—  when  action  can  be  maintained  for  maliciously  inducing 
plaintiff's  employee  to  break  his  contract  of  employment. 

1.  It  is  a  violation  of  legal  right  to  interfere  with  contractual 
relations  recognized  by  law,  if  there  be  no  sufficient  justification  for 
the  interference.  Such  an  act  is  malicious  when  the  thing  is  done  with 
the  knowledge  of  the  rights  of  another  and  with  the  intent  to  interfere 
therewith.  In  an  action  to  recover  damages  sustained  by  reason  of  a 
defendant  inducing  a  third  party  to  break  his  contract,  the  word 
"  maliciously  "  should  be  given  a  liberal  meaning,  in  which  case  it 
does  not  mean  actual  malice  or  ill-will,  but  consists  in  the  intentional 
doing  of  a  wrongful  act  without  legal  justification. 

2.  When  one  man  employs  a  laborer,  and  another  man,  knowing 
of  such  contract  of  employment,  entices,  hires  or  persuades  the  laborer 
to  leave  the  service  of  the  first  employer  during  the  time  for  which  he 
was  so  employed,  the  law  gives  to  the  party  injured  a  right  of  action 
to  recover  damages. 

3.  Where  a  complaint  alleges  a  specific  contract  between  the 
employee  and  the  employer  for  a  definite  time,  allegations  of  defend- 
ant's knowledge  thereof,  that  it  "  maliciously  "  induced  the  employee 
to  break  his  contract  and  enter  the  employment  of  defendant,  and  by 
reason  thereof  damages  were  sustained,  it  states  a  cause  of  action. 

Lamb  v.  Cheney  &  Son,  181  App.  Div.  960,  affirmed. 

(Submitted  October  2, 1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  an  orda*  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  February  1,  1918,  which  afl5rmed  an 
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order  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

The  nature  of  the  action,  the  facts,  so  far  as  material, 
and  the  question  certified  are  stated  in  the  opinion. 

Louis  L.  Waters  for  appellant.  The  complaint  is  insuf- 
ficient because  it  does  not  all^e  the  defendant's  willful  and 
malicious  intent  and  purpose  to  injure  the  plaintiff  by 
depriving  him  of  the  employee's  services  as  provided  m 
the  contract.  {Posner  Co.  v.  Jackson,  223  N.  Y.  325; 
De  Jong  v.  Behrman,  148  App.  Div.  37;  Hasbromk  v. 
N.  P.  H.  &  D.  Traction  Co.,  98  App.  Div.  563;  Kienlo  v. 
Gretsch  Realty  Co.,  133  App.  Div.  395;  Turner  v.  Fulcher, 
165  N.  Y.  Supp.  282.) 

H.  W.  Coley  for  respondent.  The  common-law  right  of 
an  employer  to  recover  damages  against  a  third  person 
for  enticing  away  his  employee  is  well  established.  {Lawler 
V.  Fritcher,  130  N.  Y.  239;  Stewart  v.  Simpson,  1  Wend. 
378;  Haight  v.  Badgeky,  15  Barb.  499;  Covert  v.  Gray,  34 
How.  Pr.  450;  Coughey  v.  Smith,  47  N.  Y.  244;  Howard  v. 
Washbame,  3  Den.  369.)  The  same  rule  is  established  in 
other  American  states  and  in  England  and  her  provinces. 
{Haskins  v.  Royster,  70  N.  C.  601;  Jester  v.  Blacker,  43 
Ga.  331;  Bixby  v.  Dunlap,  56  N.  H.  456;  Lomley  v. 
Gye,  2  El.  &  Bl.  216;  Frank  &  Dugan  v.  Clemens  Herold, 
63  N.  J.  Eq.  443;  Noice  v.  Brown,  39  N.  J.  L.  569;  Ray- 
mond  V.  YarringUm,  96  Tex.  443 ;  Brown  Hardware  Co.  v. 
Indiana  Stove  Co.,  96  Tex.  453;  Bowen  v.  Hall,  6  Q.  B.  Div. 
333;  Quinn  v.  Leathern,  1901,  A.  C.  495;  Walker  v.  Cronin, 
107  Mass.  555;  Carew  v.  Rutherford,  106  Mass.  1.) 

McLaughlin,  J.  This  action  was  brought  to  recover 
damages  alleged  to  have  been  sustained  by  reason  of  the 
defendant's  inducing  a  third  party  to  break  his  contract 
of  employment  with  the  plaintiff.  A  demurrer  to  the 
complaint  was  overruled,  an  appeal  taken  to  the  Appellate 


420  Lamb  v.  Cheney  &  Son. 

[227  N.  Y.]  Opinion,  per  McLaughlin,  J.  [Jan., 

Divisign,  third  department,  where  the  order  was  aflBrmed, 
two  of  the  justices  dissenting,  leave  then  given  to  appeal 
to  this  court,  and  the  following  question  certified :  "  Does 
the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?  " 

The  complaint  alleges,  in  substance,  that  prior  to 
October,  1915,  the  plaintiff  entered  into  a  contract  with 
one  Bullard,  by  the  terms  of  which  the  latter,  in  con- 
sideration of  the  payment  to  him  of  certain  wages  and  the 
occupancy  of  a  dwelUng,  agreed  to  work  for  plaintiff  for 
a  period  of  one  year  from  October  1,  1915;  that  BuDard 
moved  into  the  dwelling  on  October  1,  1915,  commenced 
work  and  continued  to  perform  his  part  of  the  contract 
until  the  latter  part  of  June,  1916,  when,  without  plain- 
tiff's consent,  he  left  and  vacated  the  premises;  that 
prior  to  the  time  when  Bullard  terminated  his  contract 
and  vacated  the  premises,  the  plaintiff,  ascertaining  that 
defendant  was  endeavoring  to  induce  him  to  break  his 
contract  and  leave  the  employment  of  plaintiff,  to  enter 
the  employment  of  defendant,  notified  it  in  writing  that 
Bullard  was  in  his  employ  under  a  contract  which  did  not 
expire  until  October  1,  1916;  that  if  defendant  persisted 
in  its  efforts  to  and  did  induce  Bullard  to  leave,  plaintiff 
would  hold  defendant  liable  for  all  damages  flowing 
therefrom;  and  that  after  the  receipt  of  this  notice, 
defendant  '*  maliciously  enticed,  induced  and  procured  " 
Bullard  to  leave  plaintiff's  employ  and  enter  that  of 
defendant.  Then  follow  allegations  showing  the  damages 
alleged  to  have  been  sustained  by  plaintiff  by  reason  of 
BuUard's  breaking  his  contract,  for  which  judgment  was 
demanded. 

By  demurring  defendant  admits  every  material  allega- 
tion of  the  complaint,  and  also  every  fact  which  can 
fairly  and  legitimately  be  drawn  therefrom.  Construing 
the  complaint  in  this  way,  I  am  of  the  opinion  that  it 
states  a  cause  of  action  under  the  rules  established  by  this 
court.     {Posner  Co.  v.  Jackson,  223  N.  Y.  325;  Lawyer 
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y.Fritcher,  130  N.  Y.  239;  Rice  v.  Manley,  66  N.  Y.  82; 
Caughey  v.  Smith,  47  N.  Y.  244;  Woodward  v.  Washburn, 
3  Denio,  369;  Benton  v.  Pratt,  2  Wend.  385.)  It  alleges 
a  specific  contract  for  a  definite  time;  defendant's  knowl- 
edge thereof;  that  it  "  maliciously  "  induced  Bullard  to 
break  his  contract  and  enter  the  employment  of  defendant ; 
and  by  reason  thereof  damages  were  sustained.  This 
states  a  cause  of  action  not  only  under  the  authorities 
cited,  but  so  far  as  I  have  been  able  to  discover,  under  the 
rule  laid  down  in  the  Federal  courts,  the  other  states, 
and  in  England.  Such  rule  is  that  if  one  maliciously 
interferes  with  a  contract  between  two  parties,  and  induces 
one  of  them  to  break  that  contract,  to  the  injury  of  the 
other,  the  party  injured  can  maintain  an  action  against  the 
wrongdoer.  {Angle  v.  Chicago,  St  Paul,  M.  &  0.  Ry.  Co., 
151 U.  S.  1, 13;  Truax  v.  Raich,  239  U.  S.  33, 38;  Hitchman 
C.  &  C.  Co.  V.  Mitchell,  245  U.  S.  229,  252;  Walker  v. 
Cronin,  107  Mass.  555,  567;  Berry  v.  Donovan,  188  Mass. 
353;  McGurk  v.  Cronenwett,*'t99  Mass.  457,  461;  Comellier 
V.  Haverhill  Shoe  Mfrs.  Assn.,  221  Mass.  554,  559; 
Brennan  v.  United  Hatters,  73  N.  J.  L.  729;  Kock  v. 
Burgess,  167  la.  727,  733;  Cumberland  Glass  Mfg.  Co. 
V.  De  Witt,  120  Md.  387,  392;  Thacker  Coal  Co.  v.  Burke, 
59  W.  Va.  253,  255;  Bixby  v.  Dunlap,  56  N.  H.  456; 
Employing  Printers'  Clvb  v.  Dr.  Blosser  Co.,  122  Ga.  518; 
Quinn  v.  Leathern,  1901,  A.  C.  495,  510;  Lumley  v.  Gye, 
2  E.  &  B.  216;  Glamorgan  Coal  Co.  v.  South  Wales  Miners 
Fed.,  1903,  2  K.  B.  545,  573;  Read  v.  Fnendly  Soc,  1902, 
2  K.  B.  732,  739.)  This  is  also  the  rule  laid  down  by 
many  of  the  text  writers.  (Pollock  on  Torts  [10th  ed.], 
p.  343;  Anson  on  Contracts,  p.  276;  Wood  on  Master 
&  Servant,  sees.  230,  231 ;  Schouler  on  Domestic  Rela- 
tions, sec.  487;  Hammon  on  Contracts,  sec.  350.) 

What  was  said  by  Evans,  J.,  in  Employing  Printers' 

Co.  V.  Dr.  Blosser  Co.  (supra)  is  quite  appUcable  to  the 

^  facts  set  out  in  the  qpmplaint  under  consideration.     He 

said:   *'  In  this  state  it  has  been  held  that  when  one  man 
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employs  a  laborer  to  work  on  his  farm,  and  another  man 
knowmg  of  such  contract  of  employment,  entices,  hiree 
or  persuades  the  laboi;er  to  leave  the  service  of  the  first 
employer  during  the  time  for  which  he  was  so  employed, 
the  law  gives  to  the  party  injured  a  right  of  action  to 
recover  damages.'' 

The  word  "  maliciously  "  is  defined  in  Bouvier's  Law 
Dictionary  (Rawle  3d  ed.)  as  meaning  "  with  deUberate 
intent  to  injure."  In  actions  of  this  character  the  word 
should  be  given  a  Hberal  meaning.  The  act  is  malicious 
when  the  thing  done  is  with  the  knowledge  of  plaintiff's 
rights  and  with  the  intent  to  interfere  therewith.  In  a 
legal  sense  it  means  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse.  {Mogul  Steamship  Co.  v. 
McGregoTj  23  Q.  B.  D.  598.)  It  does  not  mean  actual 
malice  or  ill-will,  but  consists  in  the  intentional  doing  of 
a  wrongful  act  without  legal  justification.  {Cumberland 
Glass  Mfg.  Co.  v.  De  Witt,  supra.)  The  gist  of  the  action 
is  not  the  intent  to  injure,  but  to  interfere  without  justi- 
fication with  plaintiff's  contractual  rights  with  knowl- 
edge thereof;  or,  as  was  very  tersely  stated  by  Lord 
Macnaghten  in  Quinn  v.  Leathem  {supra),  where  he  said, 
referring  to  Lumley  v.  Gye  {supra) :  "  Speaking  for 
myself,  I  have  no  hesitation  in  saying  that  I  think  the 
decision  was  right,  not  on  the  ground  of  malicious  inten- 
tion,—  that  was  not,  I  think,  the  gist  of  the  action, —  but 
on  the  ground  that  a  violation  of  legal  right  committed 
knowingly  is  a  cause  of  action,  and  that  it  is  a  violation 
of  legal  right  to  interfere  with  contractual  relations 
recognized  by  law  if  there  be  no  sufficient  justification 
for  the  interference." 

Upon  reason  and  authority,  therefore,  I  am  of  the 
opinion  that  the  facts  set  out  in  the  complaint  state  a 
good  cause  of  action.  Such  facts  show  an  unwarranted 
interference  with  the  plaintiff's  contract  with  Bullard, 
and  the  former,  having  sustained  damage  by  reason  of 
such  interference,  can  maintain  an  action  therefor. 
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The  order  appealed  from,  therefore,  should  be  affirmed, 
with  costs,  and  defendant  permitted  to  withdraw  its 
demurrer  and  answer,  within  twenty  days,  on  payment 
of  costs.  The  question  certified  is  answered  in  the 
affirmative. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound  and 
Andrews,  JJ.,  concur;  Hogan,  J.,  not  voting. 

Order  affirmed. 


Charles  S.  Wilson,  as  Commissioner  of  Agriculture  of 
the  State  of  New  York,  Respondent,  v.  Joseph  Israel, 
Defendant,  Globe  Indemnity  Company,  Appellant, 
and  Cold  Spring  Co-operative  Creamery  Associ- 
ation OF  RoxBURY,  New  York,  Respondent. 

Agricultural  Law  —  construction  and  application  of  section 
56  —  a  creamery  association  organized  under  the  Business 
Corporations  Law  not  a  "  producer "  within  meaning  of 
statute. 

A  creamery  association  organized  under  the  Business  Corporations 
Law  (Cons.  Laws,  ch.  4),  the  largest  part  of  the  business  of  which  con- 
sists of  buying  milk  and  cream  for  sale,  is  not  a  "  producer  "  of  milk  or 
cream  within  the  meaning  of  section  55  of  the  Agricultural  Law  (Cons. 
Laws,  ch.  1).  Hence  the  commissioner  of  agriculture  was  not  author- 
ized to  take  and  enforce  for  the  benefit  of  such  an  association  the  bond 
which  is  required  by  section  55  of  that  act,  having  the  condition  that  a 
licensee  thereunder  to  sell  milk  or  cream  shall  pay  all  amounts  due  to 
those  who  have  sold  milk  or  cream  to  him.  The  language  means 
"  producers  "  who  have  sold  to  the  licensee,  and  those  only. 

Wilson  V.  Israel,  185  App.  Div.  816,  reversed. 

(Argued  October  13,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  January  28,  1919, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  without  a 
jury  and  directing  judgment  in  favor  of  plaintiff. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  A.  Foley  and  Robert  M.  McCormick  for  appellant. 
The  Cold  Spring  Co-operative  Creamery  Association  is 
a  business  corporation  engaged  in  the  buying  and  selling 
of  milk  and  is  not  a  producer  of  milk  within  section  55  of 
the  Agricultural  Law  and  the  bond  of  the  Globe  Indemnity 
Company  does  not  cover  its  claim  against  Joseph  Israel, 
the  Ucensee.  {Monroe  Dairy  Assn.  v.  Webb,  40  App.  Div. 
49;  Matter  of  White,  118  App.  Div.  869;  Matter  of  Waison, 
171  N.  Y.  256;  Matter  of  Moses,  135  App.  Div.  525; 
Matter  of  De  Peyster,  210  N.  Y.  216;  Matter  of  Rockefeller, 
177  App.  Div.  786;  People  ex  rel.  W.  &  H.  St.  R.  Co.  v. 
Miller,  181  N.  Y.  328.) 

Charles  D.  Newton,  Attorney-General  {Robert  P.  Beyer 
of  counsel),  for  plamtiff,  respondent.  The  Cold  Spring 
Co-operative  Creamery  Association  of  Roxbury,  N.  Y.,  is 
a  producer  of  milk  as  said  term  is  impUed  in  section  55  of 
the  Agricultural  Law.  {Tonnele  v.  Hall,  4  N.  Y.  140; 
People  V.  Essex  County  Supervisors,  70  N.  Y.  228;  People 
V.  Lacombe,  199  N.  Y.  43;  Jewell  v.  City  of  Ithaca,  72  App. 
Div.  220;  Glason  v.  Rothschild,  220  Mo.  186;  People  ex 
rel.  Brabum  Association  v.  Hanking,  154  App.  Div.  679; 
207  N.  Y.  761 ;  People  ex  rel.  Urban  Water  Supply  Co. 
v.  Connelly,  164  App.  Div.  163;  Pardy  v.  Boomhower 
Grocery  Co.,  176  App.  Div.  347;  People  v.  Beakes  Dairy 
Co.,  222  N.  Y.  416;  Huson  v.  Brovm,  9  Misc.  Rep.  175; 
Monroe  Dairy  Assn.  v.  Webb,  40  App.  Div.  49.)  The 
terms  of  the  bond  require  payment  of  all  amounts  due  for 
the  sale  of  milk  and  cream  to  the  licensee  during  the 
period  covered  by  the  license.  {Matter  of  Adler,  76  App. 
Div.  571;  174  N.  Y.  287;  Quigley  v.  Thatcher,  144  App. 
Div.  710;  207  N.  Y.  66.) 

Charles  R.  O^Connor  for  defendant,  respondent.  The 
defendant  Cold  Spring  Co-operative  Creamery  Associ- 
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ation  of  Roxbury,  N.  Y.,  is  a  producer  of  milk  within  the 
meaning  of  the  statute.  {People  v.  Beakes  Dairy  Co., 
179  App.  Div.  942.)  The  condition  of  the  bond  in  suit 
entitles  the  plaintiff  to  recover  even  though  the  defend- 
ant creditor  be  not  a  producer.  {People  v.  Lacomhey  99 
N.  Y.  43.) 

HiscocK,  Ch.  J.  This  action  is  brought  by  the  plaintiff 
in  his  official  capacity  to  recover  for  the  benefit  of  the 
respondent  Cold  Spring  Co-operative  Creamery  Asso- 
ciation on  a  bond  given  by  the  appellant  corporation 
conditioned  for  the  payment  by  one  Israel  of  amounts 
due  to  the  Creamery  Association  for  milk  and  cream 
purchased  from  it.  The  bond  was  executed  under  the 
assumed  authorization  of  section  55  of  the  Agricultural 
Law  (Cons.  Laws,  ch.  1)  which  permits  such  a  bond  to  be 
taken  for  the  benefit  of  '*  producers  "  of  milk  and  cream 
and  the  determinative  question  to  be  considered  is  the  one 
whether  the  Creamery  Association  was  a  "producer'' 
of  milk  within  the  meaning  of  that  section. 

This  association,  so  called,  was  a  corporation  organized 
under  the  Business  Corporations  Law  (Cons.  Laws,  ch.  4) 
with  a  capital  stock  of  $4,000  and  all  of  which,  with  the 
exception  of  a  one-half  share,  was  held  by  its  patrons. 
By  its  articles  of  incorporation  it  was  organized  for  the 
purpose  of  owning  and  operating  a  creamery  and  for  the 
purpose  of  "  purchasing,  manufacturing,  selUng,  and  deal- 
ing in  milk,  cream,  butter,  cheese,  and  other  dairy  prod- 
ucts." It  did  some  manufacturing  of  cheese,  but  appar- 
ently the  largest  portion  of  its  business  consisted  in  buy- 
ing milk  and  cream  which  it  marketed  in  New  York  city. 
About  ninety  per  cent  of  the  persons  from  whom  it  took 
milk  and  cream  were  its  stockholders.  It  paid  these 
respectively  each  month  in  cash  for  the  deUveries  of  the 
preceding  month  and  it  collected  the  proceeds  of  the  milk 
and  cream  which  it  sold.  After  deducting  the  expense  of 
running  the  business  and  losses,  and  reserving  the  necessary 
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amount  with  which  to  pay  a  dividend  of  six  per  cent 
upon  its  capital  stock,  it  then  distributed  the  balance  of 
its  receipts  on  a  fixed  basis  amongst  those  from  whom  it 
had  purchased.  It  kept  no  cows  and  received  and  had 
no  milk  except  through  the  methods  above  mentioned. 

Amongst  the  persons  to  whom  it  sold  milk  and  cream 
was  one  named  Israel  and  in  his  behalf  there  was  executed 
by  the  appellant  corporation  the  bond  upon  which  this 
action  is  based.  That  bond,  as  has  been  stated,  was 
exacted  and  taken  by  the  commissioner  of  agriculture 
under  the  assumed  authority  of  section  55,  and  upon  the 
provisions  of  that  section  must  rest  the  right  to  take  and 
enforce  it  for  the  benefit  of  the  Creamery  Association  in 
this  action.  We  turn  to  these  provisions  to  search  for 
the  authority. 

Omitting  many  provisions  which  are  inconsequential 
here  we  find  the  following  ones  which  are  material: 
"  No  person  *  *  *  shall  buy  milk  or  cream  within 
the  state  from  producers  for  the  purpose  of  shipping  the 
same  to  any  city  for  consumption  *  *  *  unless  such 
person  *  *  *  be  duly  licensed."  Provision  is  then 
made  for  setting  forth  in  the  application  to  be  filed  for  a 
Ucense  various  particulars  and  the  conditions  are  pre- 
scribed under  which  a  license  may  be  issued.  Amongst 
others  is  the  one  '*  A  license  shall  not  be  issued  as  provided 
in  this  section  *  *  *  unless  the  applicant  for  such 
license  shall  file  with  the  appUcation  a  good  and  sufficient 
surety  bond,  *  *  *  in  a  sum  not  less  than  five 
thousand  dollars  *  *  *.  The  bond  required  to  be 
filed  hereunder  shall  be  given  to  the  conmiissioner  of 
agriculture  in  his  official  capacity  and  shall  be  conditioned 
*  *  *  for  the  payment  of  all  amounts  due  to  persons 
who  have  sold  milk  or  cream  to  such  licensee,  during  the 
period  that  the  license  is  in  force."  From  th^e  pro- 
visions it  will  be  seen  that  the  statute  is  enacted  for  the 
protection  of  "  producers;"  that  no  one  is  permitted  to 
buy  milk  or  cream  from  them  without  securing  a  license. 
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and  that  no  license  can  be  issued  —  with  exceptions  not 
material  here  —  unless  a  bond  shall  have  been  executed 
for  the  payments  of  all  amounts  due  to  persons  who  have 
sold  milk  or  cream. 

On  these  facts  and  under  this  statute  we  do  not  think 
that  it  can  be  held  that  the  Creamery  Association  was  a 
"  producer  "  of  milk  or  cream  and,  therefore,  the  com- 
missioner of  agriculture  was  not  authorized  to  take  for 
its  benefit  and  now  enforce  the  undertaking  in  question. 
It  is  true,  as  suggested  at  the  Appellate  Division,  that  the 
bond  is  conditioned,  amongst  other  things,  for  the  pay- 
ment of  all  amounts  due  to  persons  who  have  "  sold  " 
milk  or  cream  to  the  Ucensee,  and  these  words  Uterally 
interpreted  would  include  the  Creamery  Association.  We 
beUeve,  however,  that  these  words  must  be  construed  in 
connection  with  and  limited  by  the  purpose  of  the  section 
and  the  language  used  elsewhere.  A  few  words  cannot 
be  detached  from  all  the  rest  of  the  section  for  purposes 
of  construction.  The  persons  who  are  to  be  protected 
by  the  bond  executed  under  the  section  are  producers. 
A  person  is  not  permitted  to  buy  from  that  class  without 
executing  this  bond,  and  when  the  condition  of  the  bond 
in  accordance  with  the  language  of  the  statute  is  that  the 
Ucensee  shall  pay  all  amounts  due  to  those  who  have  sold 
to  him,  we  think  that  the  language  clearly  means  producers 
who  have  sold  to  him  and  who  are  the  only  ones  intended 
to  be  safeguarded  by  the  statute. 

As  we  thus  come  to  the  ultimate  question  of  the  meaning 
of  the  word  '^  producer ''  we  are  not  unmindful  that  a 
hberal  construction  should  be  given  to  the  statute  for  the 
purpose  of  securing  protection  to  those  who  were  con- 
templated by  the  legislative  mind,  and  we  may  even 
assume  for  the  purposes  of  this  discussion  that  this 
corporation  was  organized  for  the  general  purposes  of 
facilitating  the  marketing  of  milk  and  cream  by  those 
who  were  the  producers  and  that  to  that  extent  and  in 
that  way  it  was  their  agency.    Nevertheless  we  do  not 
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see  how  we  could  hold  that  it  was  a  producer  within  the 
meaning  of  the  statute  without  utterly  disregarding 
conditions  and  circumstances  which  are  more  than  mere 
forms.  Clearly  the  corporation  was  not  a  producer  of 
milk  in  any  ordinary  sense.  It  did  not  keep  cows  and 
draw  from  them  the  milk  as  is  done  by  one  who  in  the 
real  sense  produces  milk.  But  beyond  this,  unless  we 
are  absolutely  to  disregard  corporate  organization  and 
purposes,  this  corporation  was  an  institution  entirely  sepa- 
rated and  distinct  from  those  who  did  produce  the  milk. 
It  was  organized  as  a  corporation  under  the  Bu^ess  Cor- 
porations Law.  It  was  not  a  voluntary  association  or 
organized  under  the  Membership  Corporations  Law 
(Cons.  Laws,  ch.  35).  It  was  organized  for  several  pur- 
poses in  addition  to  the  one  here  iifvolved.  It  took  com- 
plete title  to  the  milk  and  cream  which  was  brought  to  it, 
had  absolute  control  and  ownership  of  it,  and  sold  to  whom- 
soever its  officials  desired  and  collected  the  pay  theftefor. 
It  is  true  that  it  distributed  certain  "profits  amongst  those 
from  whom  it  had  purchased  milk  or  cream,  but  that 
does  not  at  all  alter  the  fact  that  it  had  acquired  as  against 
all  real  producers  complete  title  a*nd  control  over  the 
product  which  they  had  sold  and  transferred  to  it.  The 
com^e  of  deaUng  between  the  association  and  those  who 
owned  the  cows  and  drew  the  milk,  whatever  the  ultimate 
purpose,  completely  detached  the  title  to,  ownership  and 
control  of  the  milk  from  the  producer  and  transferred 
them  to  a  marketing  corporation,  and  in  our  judgment 
there  is  too  distinct  and  too  wide  a  Une  of  separation 
between  the  people  who  owned  the  cows  and  the  cor- 
poration which  took  the  milk  to  be  overlooked  even  under 
the  latitude  allowed  in  construing  a  remedial  statute. 

If  it  were  necessary  we  think  that  the  correctness  of 
these  views  would  be  materially  supported  by  a  certain 
change  which  was  made  in  this  statute.  Originally  it 
provided  for  the  issuance  of  licenses  entitUng  the  licensee 
to  conduct  the  business  of  buying  milk  from  **  dairymen." 


Saratoga  State  Waters  Corp.  v.  Pratt.      429 

1920.]  Statement  of  case.  [227  N.  T.] 

The  attorney-general  soon  rendered  an  opinion  to  the 
effect  that  the  word  "  dairymen  "  included  any  person 
who  sold  milk,  and  that,  therefore,  all  purchasers  of  milk 
within  the  state  of  New  York  were  required  to  be  Ucensed. 
The  statute  then  was  changed  so  as  to  substitute  "  pro- 
ducers "  for  "  dairymen ''  and  thereby  it  seems  to  be 
made  quite  plain  that  the  legislature  clearly  distinguished 
between  those  who  produced  and  those  who  sold  milk, 
and  intended  to  limit  its  protection  to  the  former. 

We  think  that  the  judgment  of  the  Appellate  Division 
should  be  reversed  and  that  of  the  Trial  Term  aflSrmed, 
with  costs  in  this  court  and  in  the  Appellate  Division, 

Chase,  Collin,  Pound  and  Andrews,  JJ.,  concur; 
Cardozo  and  Crane,  JJ.,  dissent. 

Judgment  reversed,  etc. 


Saratoga  State  Waters  Corporation,  Appellant,  v. 

George  D.  Pratt,  Respondent. 

contracts  by  state — constitutional  law  —  yalfdity  of  agree- 
ment between  commissioners  of  State  Reservation  at  Saratoga 
Springs  giving  plaintiff  the  right  to  use  and  possess  certain 
property  of  the  state  for  specified  purposes  —  refusal  of  conser- 
yatio^  commissioner  to  carry  out  such  agreement  —  when 
plaintiff  entitled  to  injunctiye  relief  from  acts  of  commissioner 
—  personal  liability  of  commissioner  as  wrongdoer  —  uncon- 
stitutionality of  chapter  204  of  Laws  of  1917  attempting  to 
confirm  acts  of  commissioner. 

1.  In  the  absence  of  constitutional   restrictions  the  control  by  the 
state  of  its  proprietary  estates  and  institutions  is  plenary  and  its, 
agreements,   unaffected   by   deceit,   corruption,   coHusion   or   illegal 
unfairness,  as  the  agreements  at  the  bar  are,  are  not  justiciable. 

2.  The  agreement  entered  into  between  the  commissioners  of  the 
State  Reservation  at  Saratoga  Springs  with  the  Saratoga  State  Waters 
Corporation  by  authority  of  chapter  569  of  the  Laws  of  1909,  as 
amended  by  chapter  394  of  the  Laws  of  1911,  was  duly  executed  by  the 
contracting  parties.  There  was  not  in  the  making  of  it  any  deceit, 
corruption  or  unfairness,  and  it  was  within  the  statutory  authority  of 
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the  commissioners.  None  of  its  provisions  inherently  infracts  the 
statutes  or  transcends  the  statutory  authorization  to  the  commis- 
sioners, with  this  exception:  The  provision  that  any  difference  arising: 
between  the  parties  during  the  operation  of  the  instrument  shall  be 
submitted  for  final  and  conclusive  adjudication  to  arbitrators  is, 
perhaps,  unenforoible.  This  covenant  is  not  so  interwoven  with  the 
other  agreements  of  the  instrument  as  to  afifect  its  integrity  and 
validity.  Hence,  the  plaintiff  is  entitled  to  the  possession  of  the 
property  mentioned  in  the  instrument  and  the  possession  of  the  defend- 
ant, the  conservation  commissioner,  who  has  taken  possession  of  it 
and  excluded  plaintiffs  therefrom,  is  wrongful  and  without  legal  right. 

3.  The  instrument  granted  to  the  plaintiff  complete  and  perfect 
rights  of  use  and  possession  as  described  in  it.  It  was  operative  and 
effective  as  a  grant  and  vested  in  the  plaintiff  an  unconditional  interest 
or  estate  in  the  land.  It  was  an  agreement  on  the  part  of  the  state  that 
the  plaintiff  should  have  and  retain  the  real  property  —  an  incorporeal 
hereditament.  The  rights  granted  the  plaintiff  were  not  revocable  by 
and  at  the  will  of  the  state  or  its  representatives.  The  state,  or  the 
legislature,  of  course,  could  not  repeal  or  abrogate  the  grant  of  real 
property  made  by  it. 

4.  The  action  in  equity  for  injunctive  relief  from  the  possession  or 
an  interference  by  the  defendant  is  the  proper  remedy.  An  injunction 
is  the  usual  remedy  invoked  by  the  owner  of  a  legal  easement  to  remove 
an  obstacle  to  its  possession  and  enjo3nnent.  The  fact  that  there  is 
neither  privity  of  estate  nor  privity  of  contract  between  the  owner  and 
the  aggressor  is  immaterial. 

5.  The  acts  of  the  defendant  in  preventing,  by  his  anterior  use  and 
possession,  the  plaintiff  entering  into  the  rights  and  privileges  granted 
it  by  the  instrument  were  imauthorized  and  unlawful  and  constituted 
the  defendant  an  individual  wrongdoer.  In  them  the  defendant 
ceased  to  be  a  public  officer  and  became  a  private  wrongdoer  and 
chapter  204  of  the  Laws  of  1917,  in  so  far  as  it  purported  or  was  intended 
to  adopt  or  confirm  those  acts,  or  violate  the  grant  of  the  state  to  the 
plaintiff,  destroyed  property  rights  protected  by  the  Constitution  and 
was  ineffective  and  immaterial. 

Saratoga  Slate  Waters  Corporation  v.  PrcUl^  184  App.  Div.  561, 
reversed, 

(Argued  October  15,  1919;  decided  January  6,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  5,  1918,  reversing  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Henry  W.  Williams  and  Edgar  T.  Brackett  for  appellant. 
The  fairness  of  the  lease  is  not  in  issue.  There  is  no 
evidence  to  show  imfaimess.  The  former  commissioners 
were  sole  judges  of  the  terms  and  their  action  cannot  be 
reviewed.  {People  v.  Stephens,  71  N.  Y.  527;  People  ex 
rel  Graves  v.  Sohmer,  207  N.  Y.  450.)  The  fact  that  Mr. 
Pratt  happens  to  be  a  state  officer  does  not  prevent  his 
being  sued  if,  as  such  officer,  he  acts  illegally  or  beyond 
his  official  power  as  such  state  officer.  As  to  such  excess 
he  ceases  to  represent  the  state  and  his  official  position 
is  no  justification  and  he  may  be  sued  as  an  individual, 
and  such  suit  is  not  against  the  state.  {Litchfield  v.  Bond, 
186  N.  Y.  66;  United  States  v.  Lee,  106  U.  S.  196;  Saranac 
Land  &  Timber  Co.  v.  Roberts,  195  N.  Y.  303;  Sanders  v. 
Saxton,  182  N.  Y  477;  33  Misc.  Rep.  389;  Wright  v. 
Shanahan,  149  N.  Y.  495;  Trani  v.  Gerard,  181  App.  Div. 
387;  Flood  v.  Van  Wormer,  147  N.  Y.  284;  AbeU  v.  Van 
Gelder,  36  N.  Y.  513;  Danihee  v.  HyaU,  151  N.  Y.  493; 
Finnegan  v.  Carraher,  47  N.  Y.  493;  Clasan  v.  Baldmn, 
129  N.  Y.  183;  Hennessey  v.  Paulsen,  147  N.  Y.  255.) 
Chapter  204  of  the  Laws  of  1917  cannot  be  considered 
with  reference  to  this  case.  If  it  could,  it  does  not  have 
the  effect  claimed.  If  it  did,  then  the  statute  would  be 
unconstitutional.  For  these  reasons  the  Appellate  Divi- 
sion erred  in  denying  the  plaintiff  relief.  {LilchfiM  v. 
Bmd,  186  N.  Y.  66;  CogsweU  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  103  N.  Y.  10;  Johnston  v.  Spicer,  107  N.  Y.  185; 
Matter  of  Mayor,  etc.,  99  N.  Y.  569;  Donald  v.  State,  89 
N.  Y.  36;  Solas  v.  United  States,  234  Fed.  Rep.  842;  Bailey 
V.  Mayor,  3  Hill,  521,  539;  Republic  of  France  v.  Vichy 
Co.,  191  U.  S.  437;  People  ex  rel.  Vil  of  Souih  Glens  Falls 
V.  P.  S.  Comm.,  225  N.  Y.  216;  People  v.  Roper,  35  N.  Y. 
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629;  Peopk  ex  rel.  Iroquois  Door  Co.  v.  Knapp,  186  App. 
Div.  172.)  The  instrument  in  question  is  a  lease  or  con- 
cession. It  describes  and  conveys  an  estate  in  land  or  an 
incorporeal  hereditament.  As  to  these  it  is  executed,  not 
executory.  The  executory  covenant  is  as  to  collateral 
matters  not  affecting  possessory  rights.  (Harris  v.  Harris, 
75  App.  Div.  216;  Coleman  v.  M.  B.  Improvement  Co.,  94 
N.  Y.  229-  Moore  v.  Bnrum,  139  N.  Y.  127.) 

Adelhert  F.  Jenks  for  respondent.  The  contract,  the 
validity  of  which  is  involved  in  this  action,  is  not  a 
'^  lease  or  concession,''  within  the  meaning  of  the  statute; 
nor  was  it  made  for  proper  rentals  or  upon  other  proper 
terms;  many  of  its  provisions  are  in  violation  of  the 
statute  authorizing  the  board  to  grant  leases  or  con- 
cessions, and  the  same  is,  therefore,  unauthorized  and 
void.  (Syracuse  Water  Co.  v.  City  of  Syracuse ,  116 
N.  Y.  167;  Parpitt  v.  Furguson,  159  N.  Y.  Ill; 
Gale  V.  Vil.  of  Kalamazoo,  24  Mich.  344;  Milhau  v. 
Sharp,  27  N.  Y.  611;  Smith  v.  Cornelius,  30  L.  R.  A-. 
747;  Haggart  v.  Morgan,  5  N.  Y.  422;  National  Construc- 
tion Co.  V.  H.  R.  W.  P.  Co.,  179  N.  Y.  439;  National 
Contract  Co.  v.  Hudson  River  Water  Co,  192  N.  Y.  220; 
Bell  V.  Leggett,  3  Seld.  176;  Dugan  v.  Anderson,  36  Md. 
507;  Johnson  v.  Trask,  116  N.  Y.  136.)  The  statute, 
while  using  the  words  "  may  grant  leases  or  concessions 
for  the  use  of  any  portion  of  the  said  land,  water  or 
gases,''  does  not  contemplate  a  grant  of  any  vested 
interest  or  estate  therein;  but  simply  a  privilege  to  enter 
upon  the  reservation  lands  and  to  bottle  and  sell  the 
water.  (Smith  v.  Cornelius,  35  L.  R.  A.  747;  Jones  v. 
Kansas  City,  178  Mo.  528;  Moore  v.  Broom,  139  N.  Y.  127; 
Roberts  v.  Lynn  Ice  Co.,  73  N.  E.  Rep.  523;  Huntington 
V.  Asher,  96  N.  Y.  604.)  This  action  is,  in  substance, 
clearly  against  the  state  and  cannot  be  maintained. 
(Sanders  v.  Saxton,  182  N.  Y.  477.)  It  is  elementary  in 
the  law  of  contracts  that  where  the  covenants  to  be 
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performed  are  wholly  executory,  either  party  may  refuse 
to  perform  and  thereby  breach  the  contract,  in  which 
event  the  party  not  in  default  has  a  just  claim  for 
damages.  {Parr  v.  Village  of  Greenbushy  112  N.  Y.  260; 
People  V.  Stephens,  71  N.  Y.  527.)  The  legal  effect  of 
chapter  204  of  the  Laws  of  1917,  which  created  a  capital 
fund  for  the  use  of  the  Saratoga  Reservation  and  directed 
the  conservation  commission  to  bottle  and  market  the 
surplus  waters  of  said  reservation  was  not  to  impair  the 
obligation  of  the  contract,  but  rather  to  ratify  the  action 
of  the  conservation  commissioner  in  refusing  to  perform 
it.  {Danolds  v.  State,  89  N.  Y.  36;  Lard  v.  Thomas,  U 
N.  Y.  127;  Cook  v.  Gray,  2  Houst.  455;  Caldwell  v. 
Donaghey,  45  L.  R.  A.,  N.  S.,  721.) 

Collin,  J.  The  plaintiff,  a  domestic  corporation, 
seeks  the  judgment  that  it  is  entitled  to  the  possession  of 
the  property  described  in  the  complaint,  that  the 
defendant  deliver  to  it  and  be  enjoined  from  interfering 
with  it  in  taking  the  possession,  and  that  it  recover  the 
damages  sustained  by  reason  of  its  exclusion  from  the 
property.  The  Special  Term,  by  its  decision  on  trial, 
granted  the  judgment.  The  Appellate  Division  reversed 
the  judgment  in  a  non-unanimous  decision  and  granted 
a  new  trial.  The  plaintiff,  stipulating  that  judgment 
absolute  be  rendered  against  it  in  case  we  aflSrm  the 
the  judgment  of  reversal,  presents  the  appeal. 

The  property  involved  is  within  or  connected  with  the 
State  Reservation  at  Saratoga  Springs.  The  State 
Reservation  consists  of  lands  containing  mineral  springs, 
buildings  and  machinery,  and  personal  property  used  in 
the  bott  ng  and  marketing,  or  the  use  and  disposition  of 
the  waters  of  the  springs.  The  state  acquired  it  in  virtue 
of  and  pursuant  to  chapter  569,  Laws  of  1909,  and  the 
amending  act,  chapter  394,  Laws  of  1911.  The  statute 
created  a  board  designated  **  The  Commissioners  of  the 

28 
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State  Reservation  at  Saratoga  Springs/'  to  consist  of 
three  persons,  and  empowered  the  commissioners  to  acquire 
the  property.  Section  5  of  the  act  of  1909,  relating  to 
the  general  powers  of  the  board  of  commissioners,  had  the 
provision:  *'  Said  board  *  *  *  nxay  grant  conces- 
sions and  leases  of  any  portion  of  the  same  upon  terms  to 
be  fixed  by  it,  *  *.  *."  In  1911  (Laws  of  1911, 
chapter  394)  the  act  was  amended  and  given  the  form  it 
had  when  the  instrument,  hereafter  to  be  described,  was 
executed.  It  provided  in  section  2  that  no  part  of 
the  reservation  property  *'  shall  be  sold  or  aliened  with- 
out the  consent  of  the  legislature,  except  by  concession 
granted  and  hmited  as  hereinafter  provided.*'  In  section 
4  it  provided  that  the  reservation  properties  should  be 
maintained  and  used  for  the  purpose,  among  others,  of 
promoting  the  resort  to  the  springs  of  the  people  of  the 
state  for  health,  and  the  other  suitable  use  of  the  reserva- 
tion by  the  people  and  of  providing  the  waters  to  the 
people  for  drinking  free  of  charge.  Section  5  provided: 
*'  Said  board  shall  have  the  care,  custody  and  control 
of  said  reservation,  and  of  all  the  mineral  springs,  wells, 
mineral  water  and  natural  carbonic  acid  gas  thereon, 
therein,  or  thereunder,  and  of  all  the  rights,  easements, 
and  interests  acquired  by  it.  The  said  board  shall  make 
reasonable  provision  for  the  free  drinking  of  said  waters 
at  points  as  near  as  shall  be  convenient  to  the  respective 
sites  of  the  springs  producing  said  waters ;  it  may  prescribe 
and  publish  and  enforce  all  proper  regulations  for  the 
maintenance  and  care  and  protection  of  said  properties, 
and  for  the  distribution  and  proper  use  of  said  springs, 
wells,  waters  and  gases  and  for  the  other  maintenance, 
care  and  protection  of  said  reservation.  The  board  may, 
for  proper  rentals  or  other  payment  and  upon  any  other 
proper  terms,  grant  leases  or  concessions  for  the  use  of 
any  portion  of  the  said  land,  waters  or  gases;  but  every 
such  lease,  concession  or  use  shall  by  its  terms  be  subject 
to  reasonable  provision  for  the  free  drinking  of  such  waters 
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and  shall  provide  that  the  use  by  the  lessee,  concessionee 
or  concessionees  of  any  property  or  right  included  in  the 
state  reservation  shall  be  at  all  times  subject  to  the 
reasonable  regulations  of  the  board,  and  that  all  uses  of 
the   waters,    gases,    lands   or   interests   by   the   lessee, 
concessionee  or  concessionees  shall  be  subject  at  any 
time  to  the  free  inspection  of  the  board  and  its  represent- 
atives.   The  board  may  prescribe  the  terms  upon  which 
any  excess  of  mineral  water  and  gas  not  used  on  said 
reservation,  or  used  under  such  concessions,  shall  be  sold 
or  distributed  and  shall  prescribe  the  names,  labels  and 
advertisements  to  be  affixed  to  the  bottles  or  other  vessels 
containing  such  waters  or  gases  or  to  be  published;  and 
the  said  board  may  itself  sell  or  dispose  of  such  excess  of 
water.     *     *     *    All  sums  received  by  said  commission 
shall  be  paid  into  the  state  treasury,  and  all  the  expenses 
of  said  commission  shall  be  paid  upon  the  warrant  of 
the  comptroller;  it  shall  report  in  writing  each  year  to 
the  legislature,   specifjdng,   in   detail,   its  receipts   and 
expenditures  for  such  year."     The  statute  constituted  the 
commissioners  a  body  corporate  for   the   purposes   of 
adopting  any  mark  or  device  they  would  use  in  connection 
with  the  sale  and  use  of  any  of  the  mineral  waters  and  to 
take  prescribed  means  to  secure  the  exclusive  right  to  the 
use  of  the  name  or  device  under  the  statutes  of  any  state 
or  country  where  the  sale  of  such  waters  may  be  carried 
on,  of  prosecuting  violators  of  any  law  for  the  regulation 
of  the  sale  of  mineral  waters  and  to  have  all  other  powers 
conferred  upon  corporations  in  this  state  by  the  General 
Corporation  Law  and  which   are  not  inconsistent  with 
the  provisions  of  the  act.     (Laws  of  1911,  chapter  394, 
section  5.)     The  right  of  the  legislature  to  give  the  powers 
conferred  by  the  statute  is  not  and  cannot  be  questioned. 
The  basis  of  the  action  is  an  instnmient  in  writing 
executed  "  between  the  State  of  New  York,  acting  by 
the  Board  of  Commissioners  of  the  State  Reservation  at 
Saratoga  Springs,   party  of  the  first  part,"   and  four 
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individuals,  parties  of  the  second  part.  The  plaintiff, 
Saratoga  State  Waters  Corporation,  is  the  successor  and, 
in  all  respects,  takes  the  place  of  the  four  individuals  and 
will  be  treated  in  this  opinion  as  having  been  the  original 
party  of  the  second  part.  The  instrument  bears  date 
March  6,  1916,  and  is  voluminous,  comprehensive  and 
detailed.  Deferring,  for  future  statement,  as  the  dis- 
cussion necessitates,  particular  parts,  the  general  effect  of 
its  provisions  are :  By  virtue  of  the  statutes  the  parties 
make  the  agreements;  in  consideration  of  the  rents, 
covenants  and  -stipulations  mentioned  the  state  !'  doth 
demise  and  lease  *'  unto  the  plaintiff  designated  mineral 
spring  properties,  subject  to  the  right  of  the  state  to  take 
for  its  bathing  business  the  surplus  waters  from  any  and 
all  of  the  springs  not  used  by  the  plaintiff  for  drinking  or 
bottling;  the  right  to  bottle  and  sell  under  the  terms 
of  the  lease  such  surplus  waters  of  any  other  spring,  the 
waier  of  which  the  commissioners  may  decide  to  place 
upon  the  market  during  the  leased  term;  described  build- 
ings, machinery  and  equipmeilt;  the  use  of  roads  and 
paths  and  the  lands  required  for  the  erection  of  addi- 
tional structures  necessary  for  the  proper  prosecution 
of  the  business  contemplated  by  the  contract,  and  which 
may  not  be  needed  for  state  reservation  purposes;  the 
plaintiff -shall  •market  to  its  best  endeavors  the  •surplus 
waters  of  the  springs  at  the  prices  existing  or  thereafter 
mutually  agreed  upon,  and  maintain  all  necessary 
arrangements,  appliances  and  services  to  enable  the  pubhc 
at  all  reasonable  times  to  drink  the  waters  at  their  sources, 
without  charge,  at  the  existing  faciUties  and  at  the  other 
places  thereafter  agreed  upon  by  the  parties,  and  shall 
expend  each  year  not  less  than  five  per  cent  of  the  gross 
receipts  for  the  preceding  year  for  advertising  pur^joses; 
shall  arrange  forthwith  for  an  efficient  and  economical 
distribution  of  waters  in  the  city  of  New  York,  and  for 
prompt  distribution  of  waters  to  patrons  from  warehouses 
in  the  principal  cities  in  the  United  States  and  elsewhere. 
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whenever  and  wherever  the  business  under  the  lease 
shall  warrant;  shall  carefully  keep  accounts  of  the  entke 
business  which  shall  be  open  at  all  times  to  the  inspection 
of  the  commissioiiers ;  shall  operate  in  the  most  economical 
manner  possible,  consistent  with  efficient  conduct  of  the 
business;  shall  within  thirty  days  of  December  1  of  each 
year  render  to  the  commissioners  a  statement  of  the  net 
profits  for  the  year  and  pay  over  to  the  conomissioners 
the  agreed  upon  amount,  then  unpaid,  as  and  for  the 
rental  under  the  lease ;  shall  pay  to  the  .state  as  and  for 
the  rent  of  the  demised  premises  annually,  in  quarter, 
payments,  prescribed  royalties  and  percentages.  The 
agreement  provides  the  manner  of  closing  up  the  business 
and  settUng  the  matters  between  the  parties  at  the 
termination  of  the  term.  The  plaintiff  shall  make  such 
ordinary  repairs  to  all  machinery,  fixtures  and  appliances 
as  are  necessary  to  keep  the  same  in  as  good  working 
condition  as  when  received  from  the  state.  The  use  by 
the  company  of  any  property  or  right  shall  be  at  all  times 
•subject  to  the  reasonable  regulations  of  the  commissioners 
and  the  valid  municipal  ordinances  of  the  city  of  Saratoga 
Springs,  and  the  inspection  at  all  times  of  any  part  of  the 
property  by  the  conomissioners.  The  state  shall  take 
proper  measures  to  keep  the  springs  and  fixtures  connected 
with  them  in  good  order  and  give  reasonable  attention 
and  care  towards  maintaining  the  flow  and  character  of 
the  waters;  shall  keep  buildings,  machinery  and  fixtures 
insured  for  not  less  than  seventy-five  per  centum  of  their 
actual  value,  the  avails  of  which  in  case  of  damage  by 
fire  shall  be  applied  in  repairing  or  restoration;  shall 
make  all  replacements  and  improvements  to  the  buildings, 
grounds  and  piping  (but  not  ordinary  current  repairs) 
necessary  to  maintain  their  present  efficiency;  shall  at 
frequent  intervals  cause  such  tests,  accessible  to  the 
company,  to  be  made  by  the  chemist  in  charge  of  its 
laboratory  as  may  be  requisite  to  insure  confidence  in  the 
purity  and  mineralization  of  the  waters  sold.     It  contained 


438     Saratoga  State  Waters  Corp.  v.  Pratt. 

[227  N.  Y.]  Opinion,  per  Collin,  J.  [Jan., 

the  provisions:  **And  it  is  further  understood  and  agreed 
by  and  between  the  parties  that  this  contract  is  made 
subject  to  the  provisions  of  any  and  all  statutes  heretofore 
enacted  by  the  Legislature  of  the  State  of  New  York 
relating  to  the  management  and  government  of  the 
Reservation  and  the  mineral  water  thereon;  and  all  such 
enactments  enter  into  and  become  a  part  of  this  contract 
with  like  effect  as  if  specifically  set  forth  herein.  ♦  ♦  ♦ 
And  it  is  further  covenanted,  agreed  and  understood  by 
and  between  the  parties  to  this  agreement  that  the  same 
shall  be  valid  and  effectual  only  so  far  as  the  Com- 
missioners of  the  State  Reservation  at  Saratoga  Springs 
are  lawfully  empowered  to  enter  into  the  same;  and,  in 
case  it  shall  be  held  that  in  respect  to  any  covenant, 
agreement,  condition  or  provision  contained  in  this 
instrument,  the  said  Commissioners  have  exceeded  their 
lawful  powers,  they  shall  in  no  event  be  held  liable  to  the 
parties  of  the  second  part  for  or  on  account  of  any  such 
covenant,  agreement,  condition  or  provision,  but  the 
same  shall  be  void  and  of  no  effect;  and  that  as  to  any 
and  every  covenant,  agreement,  provision  and  con- 
dition which  involves  the  expenditure  of  moneys  by 
the  party  of  the  first  part,  it  shall  be  vahd  and  operative 
only  in  case  of  an  appropriation  by  the  Legislature  of  the 
State  of  New  York  adequate  for  the  particular  purpose 
and  properly  apphcable  thereto  and  to  the  extent  of  such 
appropriation  only.  But  in  case  said  Commissioners 
should  be  without  funds  appropriated  for  any  expense 
to  be  incurred  for  the  carrying  out  of  any  improvements, 
repairs  or  other  acts  or  things  to  be  done  by  the  State 
under  the  provisions  of  this  agreement,  then  and  in  such 
case  the  same  may  be  made,  done  or  performed  by  the 
parties  of  the  second  part  and  charged  against  the  rents 
due  and  accrued  or  thereafter  to  accrue  or  become  due 
under  and  in  pursuance  of  the  provisions  of  this  agree- 
ment." The  estate  or  interest  created  should  begin 
April  25,  1916,  and  continue  until  May  1,  1921,  with 
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four  renewal  privileges  (the  provisions  having  been 
fulfilled)  to  the  plaintiff  of  five  years  each  —  the  entire 
period  not  to  exceed  twenty-five  years  from  May  1,  1916. 

The  plaintiff  was  organized  and  officered  pursuant  to 
requirements  of  the  instrument  nvith  a  paid  cash  capital 
of  thirty-five  thousand  dollars  and  has  duly  performed 
all  the  terms  alid  conditions  of  the  instrument  in  so  far 
as  it  has  been  permitted  to.  It  has  been  interfered  with 
as  follows:  On  April  19,  1916,  the  legislature  transferred 
ihe  powers  of  the  commissioners  of  the  state  reservation 
at  Saratoga  Springs  to  the  conservation  conmiission. 
(Laws  of  1916,  chapter  257,  section  1.)  The  defendant 
was  on  that  date  and  at  all  times  since  has  been  the 
conservation  commission.  The  plaintiff  endeavored  to 
take  possession,  pursuant  to  the  stipulations  in  the 
instrument,  of  the  property  subject  to  the  instrument, 
and  the  defendant  at  all  times  since  and  including  April  25, 
1916,  has  wholly  prevented  it  from  taking  possession  of 
or  exercising  any  rights  over  the  property  and  from 
performing  the  terms  of  the  instrument.  The  defendant 
is,  and  at  all  times  since  and  including  April  25,  1916, 
has  been,  in,  and  withholds  from  the  plaintiff,  the 
possession. 

The  instrument  was  duly  executed  by  the  contracting 
parties.  There  was  not  in  the  making  of  it  any  deceit, 
corruption  or  unfairness.  The  elaborate  contents  mani- 
fest dehberation,  thoughtfulness  and  caution  in  designing 
the  substance  and  form  of  it. 

The  instrument  in  its  general  nature  and  intendment 
is  within  the  statutory  authority  to  the  commissioners. 
The  statutes  disclose  that  the  state  as  the  proprietor 
of  the  springs  and  property  producing  mineral  and 
salable  waters  intended  to  enter  the  markets  for  those 
waters,  through  the  direct  action  of  the  commissioners 
or  under  arrangements  made  by  them.  The  statutes 
authorized  the  distribution  and  sale  beyond  the  confines 
of  the  reservation  of  the  waters  not  required  or  used 
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within  it.  The  general  scheme  of  the  instrument  of 
March  6,  1916,  was  to  obligate  tlie  plaintiff  to  bottle, 
at  the  reservation,  waters,  not  required  for  drinking  there 
or  for  bathing  purposes,  to  sell  them,  at  the  fixed  prices, 
as  abundantly  and  broadly  as  reasonable  dihgence 
and  the  best  skill  and  abiUty  of  the  plaintiff  could  effect 
and  pay  the  state  the  stipulated  royalties  and  compensa- 
tion. The  scheme  was  clearly  within  the  statutory 
intendment.  The  provision  of  the  statute,  "  And  no 
part  of  *  the  property  acquired  for  such  purpose  (the 
reservation)  shall  be  sold  or  aliened  without  the  consent 
of  the  legislature,  except  by  concession  granted  and 
limited  as  hereinafter  provided,''  did  not  relate  to  or 
interdict  it.  The  commissioners  might  lawfully  grant 
to  the  plaintiff  the  rights,  privileges  and  property  neces- 
sary or  reasonably  accessory  to  the  fulfillment  of  it. 

The  defendant  seeks  to  nullify  the  instrument  upon  the 
ground  that  terms  and  stipulations  on  the  part  of  the 
state  were  improper  and  not  authorized.  He  states  and 
urges  specifications  in  support  of  the  ground.  A  dis- 
cussion of  each  will  not  be  useful.  Certain  of  them  are 
refuted  by  the  general  declarations  we  have  made.  Others 
do  not  possess  merit.  Others  were  purely  business 
propositions  to  be  considered  and  discussed  between  the 
parties  to  the  instrument  and  determined  by  them. 
The  state,  of  course,  has  the  right  and  the  power  to  enter 
into  obUgations.  In  the  absence  of  constitutional 
restrictions  its  control  of  its  proprietary  estates  and 
institutions  is  plenary  and  its  agreements,  unaffected  by 
deceit,  corruption,  collusion  or  illegal  unfairness,  as  the 
agreements  at  the  bar  are,  are  not  justiciable.  A  scrutiny 
and  consideration  of  each  specification  of  defendant's 
counsel  leads  to  the  conclusion  that  not  one  inherently 
infracts  the  statutes  or  transcends  the  statutory  authoriza- 
tion to  the  commissioners,  with  this  exception:  The 
provision  that  any  difference  arising  between  the  parties 
during  the  operation  of  the  instrument  shall  be  sub- 
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mitted  for  final  and  conclusive  adjudication  to  arbitrators 
is,  perhaps,  unenforceable.  Parties  cannot  undertake 
by  an  independent  covenant  of  a  contract  to  provide  for 
an  adjustment  of  differences  arising  in  its  performance 
by  arbitration,  to  the  exclusion  of  the  courts.  {Presi- 
dent, etc.,  D.  &  H.  C.  Co.  V.  Pennsylvania  Coal  Co., 
50  N.  Y.  250.)  This  covenant,  manifestly,  is  not  so 
interwoven  with  the  other  agreements  of  the  instrument 
as  to  affect  its  integrity  and  validity.  (Central  N.  Y. 
Tel.  &  Tel.  Co.  v.  AverUl,  199  N.  Y.  128,  140.)  The 
evidence  supports  the  findings  of  the  trial  court  that  the 
plaintiff  is  entitled  to  the  possession  of  the  property 
mentioned  in  the  instrument  and  that  the  possession 
of  the  defendant  is  wrongful  and  without  legal  right. 
It  may  be  that  in  the  operation  and  complete  performance 
of  the  agreements  illegal  unfairness  or  results  will  develop. 
The  effect  of  the  clauses  we  have  quoted,  in  form,  pre- 
venting in  such  event  the  nullification  of  the  entire 
instnunent,  may  then  come  in  question.  Those  clauses 
certainly  do  not,  as  claimed  by  the  defendant,  inoculate 
the  entire  instrument  with  illegality. 

We  deem  it  unnecessary  to  enter  into  a  determination 
as  to  the  exact  meaning  of  each  of  the  terms  "  lease,'' "  con- 
cession,'' "  lessee  "  and  *'  concessionee  "  in  the  legislative 
mind  in  enacting  the  statute.  It  was  a  clear  legislative 
intention  to  confer  upon  the  commissioners,  as  the 
agents  or  representatives  of  the  state,  the  full  control 
of  the  entire  property  constituting  the  reservation,  within 
the  purposes  of  restoring,  maintaining  and  developing 
the  supply  of  water  and  its  widespread  distribution  to 
and  use  by  the  pubUc.  The  limitations  of  the  control, 
generally  speaking,  were  inabiUty  (a)  to  lessen  or  destroy 
the  reservation  by  selling  any  land  or  interest  acquired 
under  section  2  of  the  statute,  and  (b)  to  interfere  with  or 
lessen  the  right  of  the  people  to  free  access,  under  reason- 
able regulations,  to  the  reservation  and  the  free  drinking 
upon  it  of  the  waters.    It  was  a  clear  legislative  intention 
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to  empower  the  commissioners,  subject  to  the  statutory 
limitations,  to  let  outside  or  third  parties  have  the  rights 
or  privileges  of  using  for  the  purposes  contemplated  by 
and  within  the  intendment  any  part  of  the  land,  waters  or 
gases.  The  using  of  the  terms  referred  to,  or  either  of 
them,  does  not  fix  and  dominate  the  legislative  intendment. 
A  claim  of  the  defendant  is  that  the  instrument  is  an 
ordinary  contract  of  employment  of  the  plaintiff,  with 
compensation  to  it,  to  carry  on  for  the  state  the  bottling 
and  sale  of  the  waters  with  license  to  enter  for  the  purposes 
of  the  contract,  and  that  the  state  may  refuse  to  proceed 
under  the  contract  and  such  refusal  would,  automatically 
revoke  the  Ucense;  the  state  would  then  be  liable  for 
breach  of  contract  to  be  prosecuted  in  the  Court  of  Claims ; 
but  it  would  still  be  able  to  control  the  possession  of  its 
property,  either  by  direct  action  of  the  legislature,  or 
indirectly  through  the  powers  delegated  to  its  authorized 
agent,  the  conservation  commissioner.  The  claim  is 
ill-founded.  The  rights  granted  the  plaintiff  were  not 
revocable  by  and  at  the  will  of  the  state  or  its  repre- 
sentatives. Those  rights  invested  the  plaintiff  with  an 
interest  of  some  character  in  the  lands  of  the  reservation. 
This  much  is  manifest.  A  license  is  revocable  and 
carries  no  interest  in  the  land  in  or  over  which  it  is  to  be 
enj oyed.  It  may  become  irrevocable  through  the  expendi- 
ture of  money  by  the  licensee  and,  when  executed,  will 
prevent  the  owner  of  the  land  from  maintaining  an 
action  of  trespass  for  the  acts  done  under  it.  The  rights 
of  the  plaintiff  here  were  not  temporary,  were  not  revocable 
and  were  not  devoid  of  an  interest  in  the  land.  In  virtue 
of  them  the  plaintiff  not  only  was  authorized,  but  was 
obligated,  to  appropriate  and  take  away  and  sell  the 
waters,  to  go  upon,  possess  and  use  the  lands  as  prescribed 
and  to  use  and  maintain  and,  if  required,  erect  upon  the 
land  buildings  and  structures,  throughout  the  fixed 
period.  The  right  of  taking  profits  in  another's  land  is 
commonly  called  profits  a  prendre.    It  is  in  the  nature 
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of  an  easement  in  the  land;  it  is,  however,  something 
more.    One  of  the  distinguishing  features  of  a  pure 
easement  is  the  absence  of  all  right  to  participate  in  the 
profits  of  the  soil  charged  with  it;  the  existence  of  a 
privilege    without    profit.     (Wolfe    v.    Frost,    4    Sandf. 
Ch.  72,  77 ;  Greenwood  Lake  &  Port  J.  R.  R.  Co,  v.  New 
York  &  Greenwood  L.  R.  R.  Co:,  134  N.  Y.  435.)     The 
distinguishing  feature  of  profit  a  prendre  is  the  right  to 
appropriate  and  take  from  the  land  charged  with  it  a 
part  of  the  soil  or  product  of  it,  in  which  there  is  supposable 
value.     (Pierce  v.   Keator,  70  N.  Y.  419.)     Each  right 
requires  the  use  of  the  land  in  which  it  exists,  and  to  use 
is    to    possess.    Each,    therefore,    involves    possession, 
though  the  title  and  broader  right  of  possession  is  in 
another.    Each  implies  such  estate  in  the  land  as  may 
be  necessary  to  the  enjoyment  of  the  right.    Each  is 
incorporeal  real  property.    Incorporeal  real  property  is 
defined  to  be  a  right  issuing  out  of  or  annexed  to  a  thing 
corporeal,  and  consists  of  the  right  to  have  some  part 
only  of  the  produce  or  benefit  of  the  corporeal  property, 
or  to  exercise  a  right  or  have  an  easement  or  privilege  or 
advantage  over  or  out  of  it.     (NeUis  v.  Munson,  108 
N.  Y.  453;  Long  Island  R.  R.  Co.  v.  Garvey,  159  N.  Y. 
334.)     Each  may  be  and  commonly  is  attached  to  or 
exists  for  the  benefit  of  land  (known  as  the  dominant 
tenement)  other  than  that  charged,  known  as  the  servient 
tenement.     If  held  by  reason  of  the  ownership  or  pos- 
session of  the  dominant  tenement  it  is  regarded  and 
defined   as  appurtenant   to   such   dominant   tenement, 
and  is,  of  course,  assignable  and  inheritable.     (Nellis  v. 
Munson,  108  N.  Y.  453.)     Each  may,  however,  be  held 
and  enjoyed  by  an  individual  or  party,  distinct  from  any 
ownership  of  any  lands  or  dominant  tenement,  and  is 
then  regarded  as  held  and  enjoyed  in  gross.    A  pure 
easement  in  gross  is,  generally  speaking,  neither  assign- 
able nor  inheritable  and  is  personal  to  the  grantee. 
While  an  easement  for  a  specified  period  always  implies 
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an  interest  in  the  land  in  or  over  which  it  is  to  be  enjoyed, 
the  right  of  profit  a  prendrej  if  it  belongs  in  gross  to  a 
party,  takes  the  character  of  an  estate  in  the  land  itself, 
rather  than  that  of  a  proper  easement  in  or  out  of  the 
same.  {Post  v.  Pear  sail,  22  Wend.  425.)  This  rule, 
arbitrarily  established,  perhaps,  to  accomplish  the  intent 
of  parties  and  justice,  radically  differs  from  that  con- 
cerning an  ordinary  easement  in  gross.  The  right  of 
profit  a  prendre  in  gross  is  assignable  and  inheritable. 
The  power  to  grant  to  a  party  by  apt  language  the 
right,  appurtenant  or  in  gross,  to  enjoy,  possess  and 
use  for  profit  the  land  of  the  grantor  is  undoubted.  It 
includes  such  rights  as  those  of  severing  and  taking  grass, 
clay,  sand  or  ice,  of  pasturing  live  stock,  of  taking  oil  or 
minerals  from  the  soil,  or  taking  water  that  has  been 
artificially  accumulated,  as  in  wells  or  cisterns,  of  cutting 
ice  and  of  hunting  and  fishing.  Such  is  the  law  of  this 
jurisdiction.  In  England  and  some  of  our  states,  it  seems 
to  be  established  that  a  pure  easement  can  only  be  held 
as  appurtenant  to  a  dominant  tenement,  and  that  an 
easement  in  gross  amounts  to  no  more  than  a  mere 
license.  In  the  instant  case  the  rights  of  the  plaintiff 
were  not  granted  in  favor  of  any  dominant  tenement  or 
enjoyed  by  reason  of  holding  any  other  estate.  The 
instrument  did  not  transfer  the  land,  but  gave  to  the 
plaintiff  an  incorporeal  hereditament,  a  right  to  take 
upon  the  land  salable  water,  and,  as  incidental  and 
auxiliary,  the  right  to  use  buildings,  machinery  and  other 
property. 

We  are  not  required  to  determine  whether  or  not  the 
right  to  the  plaintiff  of  taking  and  appropriating  the 
waters  of  the  springs  constituted  an  easement  proper  or 
a  profit  a  prendre.  It  has  been  held  that  the  waters  of  a 
spring  are  not  a  part  of  the  soil  or  a  product  of  the  soil 
and  the  taking  of  them  is  not  a  profit  a  prendre.  It  may 
well  be  doubted  that  the  holding  is  applicable  to  the 
conditions  existing  in  the  instant  case.     There  is,  however, 
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in  judicial  opinion  no  dissent  to  the  proposition  that  the 
right  of  one  taking  water  from  a  spring  in  the  land  of 
another  is  an  easement,  an  interest  in  the  land  and  an 
incorporeal  hereditament.  (Washbimi's  Easements  & 
Servitudes,  pp.  13,  118;  Goodrich  v.  Burbanky  94  Mass. 
459;  Manderbach  v.  Bethany  Orphans^  Home,  109  Penn. 
St.  231 ;  Diffendal  v.  Virginia  Midland  R.  R.  Co.,  86  Va. 
459;  Race  v.  Ward,  4  Ellis  &  B.  702;  Manning  v.  Wasdale, 
5  Adolphus  &  Ellis,  758;  Tyler  v.  Bennett,  5  Adolphus  & 
Ellis,  377;  Hankey  v.  Clark,  110  Mass.  262;  Borst  v. 
Empie,  5  N.  Y.  33^)  The  parties  expressed  in  the 
writing  their  contemplation  and  intention  that  the 
rights  granted  by  the  state  were,  in  fact,  granted  to  the 
plaintiff.  The  rule  of  non-assignability  of  an  easement 
in  gross  is  not  invocable  to  the  defendant. 

The  instrument  granted  to  the  plaintiff  complete  and 
perfect  rights  of  use  and  possession  as  described  in  it. 
It  was  operative  and  effective  as  a  grant  and  vested  in 
the  plaintiff  an  unconditional  interest  or  estate  in  the 
land.  It  was  an  agreement  on  the  part  of  the  state 
that  the  plaintiff  should  have  and  retain  the  real 
property  —  an  incorporeal  hereditament.  A  present  con- 
veyance of  real  property  is  an  executed  contract.  An 
agreement  to  sell  and  convey  is  an  executory  contract. 
(Farrington  v.  Tennessee,  95  U.  S.  679;  Neves  v.  Scott, 
9  How.  [U.  S.]  196,  211.)  In  Fletcher  v.  Peck  (6  Cranch, 
87,  137)  Chief  Justice  Marshall  said:  "  A  grant,  in 
its  own  nature,  amounts  to  an  extinguishment  of  the  right 
of  the  grantor,  and  impUes  a  contract  not  to  reassert  that 
right.  A  party  is,  therefore,  always  estopped  by  his  own 
grant.  Since,  then,  in  fact,  a  grant  is  a  contract  executed, 
the  obligation  of  which  still  continues;  and  since  the  Con- 
stitution uses  the  general  term  contract,  without  dis- 
tinguishing between  those  which  are  executory  and  those 
which  are  executed,  it  must  be  construed  to  comprehend 
the  latter  as  well  as  the  former.  A  law  annulling  convey- 
ances between  individuals,  and  declaring  that  the  grantors 
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should  stand  seized  of  their  former  estates,   notwith- 
standing those  grants,  would  be  as  repugnant  to  the 
Constitution,  as  a  law  discharging  the  vendors  of  property 
from   the   obUgation   of   executing   their   contracts    by 
conveyance.    It  would  be  strange  if  a  contract  to  convey 
was   secured  by   the   Constitution,   while   an   absolute 
conveyance  remained  unprotected.''    This  language,  as 
accurate  as  it  is  unambiguous,  was  used  in  reference  to 
a  grant  of  land  by  the  governor  of  a  state  under  a  legis- 
lative act.    The  fact  that  the  grantee  is  to  perform  in 
the  future  prescribed  acts  connected  with  or  concerning 
the  property  conveyed  does  not  transmute  the  grant. 
The  instrument  before  us  was   a  grant  —  a  contract 
executed  —  because  it  conveyed  to  the  plaintiff  the  com- 
plete and  perfect  right  to  enter  into,  possess  and  enjoy 
the  real  property  described  in  it.    The  state,  or  the  legis- 
lature, of  course,  could  not  repeal  or  abrogate  the  grant  of 
real  property  made  by  it.     {Danolds  v.  State  of  N,  7., 
89  N.  Y.  36,  44;  People  ex  rel.  Graves  v.  Sohmer,  207 
N.  Y.  450.)     The  enactment  of  chapter  204  of  the  Laws 
of  1917,  authorizing  (among  other  things)  the  conservation 
commission  to  bottle  and  sell*  the  surplus  waters  of  the 
springs  and  making  an  appropriation  for  that  purpose 
did  not,  therefore,  affect  the  right  of  the  plaintiff  to  the 
possession  of  the  property  in  accordance  with  the  grant. 
The  act  is  weightless  in  determining  the  authority  of  the 
commissioners,  who,  for  the  state,  executed  the  grant, 
and    the    rights    of    the   plaintiff,  the    grantee    of  the 
state.     The  purpose  and  the  act  of    the    state,  under 
the    instrument     of    March,    1916,    was    to    grant   an 
easement  proper  or  in  the  nature  of  a  profit  a  prendre 
and    rights    and    privileges    incidental    and    auxiliary. 
The  grant  would  not  support  an  action  of  ejectment  by 
the  plaintiff  which  had  not  been  wrongfully  disseised  of 
an  actual   possession  of  corporeal  property.     {Child  v. 
Chappell,  9  N.  Y.  246;  Woodhull  v.  Rosenthal,  61  N.  Y. 
382.)     The  action  in  equity  for  injunctive  reUef  from  the 
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possession  or  an  interference  by  the  defendant  is  the 
proper  remedy.  An  injunction  is  the  usual  remedy 
invoked  by  the  owner  of  a  legal  easement  to  remove 
an  obstacle  to  its  possession  and  enjoyment.  The  fact 
that  there  is  neither  privity  of  estate  nor  privity  of 
contract  between  the  owner  and  the  aggressor  is 
immaterial.  (Moore  v.  Browriy  139  N.  Y.  127;  Parker  v. 
Nightingale^  6  Allen,  341;  HiUs  v.  Miller ,  3  Paige,  254.) 

The  acts  of  the  defendant  in  preventing,  by  his  anterior 
use  and  possession,  the  plaintiff  entering  into  the  rights 
and  privileges  granted  it  by  the  instniment  were 
imauthorized  and  unlawful  and  constituted  the  defendant 
as  an  individual  the  wrongdoer.  In  them  the  defendant 
ceased  to  be  a  public  officer  and  became  a  private  wrong- 
doer. Chapter  204  of  the  Laws  of  1917,  in  so  far  as  it 
purported  or  was  intended  to  adopt  or  confirm  those 
acts,  or  violate  the  grant  of  the  state  to  the  plaintiff, 
destroyed  property  rights  protected  by  the  Constitution 
and  was  ineffective  and  immaterial.  The  acts  of  the 
defendant,  although  done  in  the  name  of  himself  as  the 
conservation  commission,  or  done  by  him  while  assuming 
to  act  as  the  conservation  commissioner,  were  not  and 
could  not  become  lawful  or  regain  to  the  state  the 
property  it  had  conveyed.  An  imconstitutional  or  void 
statute  is  not  a  law;  it  compels  no  one,  binds  no  one, 
protects  no  one.  Those  acts  bar  the  plaintiff  from 
possessing  and  exercising  its  incorporeal  rights  and  a 
function  of  a  court  of  equity  is  to  remove  them.  {Litchfield 
V.  Bond,  186  N.  Y.  66;  Tindal  v.  Wesley,  167  U.  S.  204.) 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Special  Term  affirmed,  with 
costs  in  this  court  and  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound  and 
Andrews,  JJ.,  concur;  Crane,  J.,  dissents. 

Judgment  reversed,  etc. 
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Mildred  Muller,  by  Mary  Finck,  Her  Guardian  ad 
litem,  Respondent,  v.  Francis  Hillenbrand,  Appellant. 

Mary  Finck,  Respondent,  v.  Francis  Hillenbrand, 

Appellant. 

Master  and  lerrant  —  when  owner  of  apartment  house  not 
liable  for  injuries  to  child  thrown  off  of  sidewalk  by  janitor  of 
the  apartment  house  to  prevent  her  from  roUer  skating  on 
sidewalk. 

Plaintiff,  an  infant  under  fourteen  years  of  age,  recovered  a  judgment 
against  defendant,  the  owner  of  an  apartment  house,  for  injuries  received 
when  the  janitor  of  the  apartment  house  threw,  or  pushed,  her  off  the 
sidewalk  in  front  of  the  apartment  house  where  she  had  been  roller 
skating.  There  is  evidence  that  the  tenants  in  the  house  had  been 
annoyed  by  noise  caused  by  children  roller  skating  on  the  sidewalk  in 
front  of  the  apartments  and  had  complained  to  the  janitor  and  his 
wife  with  reference  thereto,  and  that  the  janitor,  acting  on  such  com- 
plaints, had  endeavored  to  prevent  children  from  roller  skating  on  the 
sidewalk.  Held,  in  the  absence  of  any  evidence  as  to  the  actual 
authority  conferred  upon  the  janitor  by  the  defendant,  that  the  janitor 
in  assaulting  the  infant  plaintiff  was  not  acting  within  the  actual  or 
apparent  scope  of  his  employment,  and  hence  his  act  is  not  chargeable 
to  the  defendant. 

Midler  v.  Hillenbrand,  179  App.  Div.  831,  reversed. 

Finck  V.  Hillenbrand,  179  App.  Div.  831,  reversed. 

(Argued  November  24,  1919;  decided  January  6,  1920.) 

Appeal  in  each  of  the  above-entitled  actions  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  November 
27,  1917,  modifying  and  affirming  as  modified  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  actions  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Stephen  P.  Anderton,  Erving  R.  Philbin  and  Alfred  W. 
Meldon  for  appellant.  In  determining  whether  an  assault 
committed  by  a  servant  was  within  the  scope  of  his 
employment,  the  law  considers  only  the  precise  situation 
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at  the  time  of  the  assault  itself.  {Girvin  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  166  N.  Y.  289;  McKay  v.  Hudam  River 
Line,  56  App.  Div.  201.)  Neither  Friedman's  assmned 
'*  desire  to  further  the  interests  of  his  employer  by  pre- 
venting the  annoyance  to  the  tenants  of  which  they  had 
complained  and  endeavoring  to  promote  their  comfort 
and  to  keep  them  contented,"  nor  the  supposed  benefit 
to  defendant  of  his  assault,  suffice  to  bring  his  act  within 
the  scope  of  his  employment.  ( Kaiser  v.  McLean,  20  App. 
Div.  326;  Kennedy  v.  White,  91  App.  Div.  475;  Connor  v. 
Benenson  Realty  Co.,  152  N.  Y.  Supp.  700;  Grimes  v.  Young, 
51  App.  Div.  239;  Brown  v.  Jarvis  Engineering  Co.,  166 
Mass.  75;  lAnvpus  v.  London  G.  Q.  Co.,  1  H.  &  C.  526.) 

Henry  Siegrist  and  Edward  Lauterbach  for  respondents. 
The  question  as  to  whether  Friedman  committed  the 
assault  within  the  scope  of  his  employment  was  properly 
submitted  to  the  jury  as  one  of  fact.  {Mott  v.  Consumers 
Ice  Co.,  73  N.  Y.  543;  Rounds  v.  D.,  L.  &  W.  R.  R.  Co., 
64  N.  Y.  129;  Girtrin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166 
N.  Y.  289;  Sharp  v.  Erie  R.  R.  Co.,  184  N.  Y.  100,  105; 
Magar  v.  Hammond,  183  N.  Y.  387;  Craven  v.  Bloomingdale, 
171  N.  Y.  439;  Palmeri  v.  Man.  Ry.  Co.,  133  N.  Y.  261; 
Lynch  v.  Met.  El.  Ry.  Co.,  90  N.  Y.  77;  Becker  y.Barck,  157 
N.  Y.  Supp.  505;  Herrman  v.  New  York  Edison  Co.,  175 
App.  Div.  535;  Katz  v.  Lutz,  176  App.  Div.  460,  464; 
Kennedy  v.  White,  91  App.  Div.  475;  Kurland  v.  Roach, 
165  N.  Y.  Supp.  807;  6  Labatt's  Master  &  Servant  [2d 
ed.],  §  2364;  Dealy  v.  CohU,  112  App.  Div.  296.) 

McLaughlin,  J.  The  infant  plaintiff  brought  this 
action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  reason  of  an  assault  com- 
mitted upon  her  by  defendant's  janitor.  The  other 
action  is  by  the  infant's  mother  to  recover  damages 
resulting  from  such  injuries.  Each  plaintifif  had  a  verdict 
upon  which  judgment  was  entered   for  a  substantial 
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amount,  and  which,  in  each  case,  was  modified  by  the 
Appellate  Division,  and  as  modified  affirmed.  Defendant 
appeals  to  this  court. 

On  the  9th  of  Sept<5mber,  1914,  the  defendant  was  the 
owner  of  two  seven-story  apartment  houses  in  the  city 
of  New  York,  of  which  one  Friedman  was  the  janitor. 
His  duties  as  such  were  those  usually  performed  by  a 
janitor,  and  included  keeping  the  halls  and  sidewalks 
clean,  washing  the  wmdows  and  showing  the  apartments 
to  prospective  tenants.  The  infant  plaintiff,  at  the 
time  of  the  assault,  was,  eleven  years  of  age.  No  testimony 
was  offered  at  the  trial  as  to  the  actual  authority  con- 
ferred upon  the  janitor,  by  the  defendant,  except  that 
the  janitor  testified,  on  one  occasion  when  he  informed 
defendant  that  boys  plajdng  ball  on  the  sidewalk  had 
broken  some  windows,  the  defendant  then  instructed  him 
that  at  any  time  thereafter  when  he  saw  boys  playing  ball 
and  breaking  windows,  to  call  a  police  officer  on  the  beat. 

The  evidence  adduced  at  the  trial  tended  to  establish, 
and  justified  the  jury  in  finding,  that  the  tenants  had 
been  annoyed  by  the  noise  caused  by  children  roller 
skating  on  the  sidewalk  in  front  of  the  apartments  and 
had  complained  to  the  janitor  and  his  wife  with  reference 
thereto.  Acting  on  such  complaints,  he  had  endeavored 
to  prevent  children  from  roller  skating  on  the  walks. 
On  the  day  named  the  testimony  on  the  part  of  the 
plaintiff,  which  is  corroborated  by  two  of  her  companions, 
shows  that  immediately  prior  to  the  assault,  she  and 
three  girls  about  her  own  age  had  been  roller  skating 
on  the  sidewalk  for  some  considerable  time;  that  the 
janitor  went  upon  the  sidewalk  and  addressing  the  plain- 
tiff, who  was  then  standing  on  the  walk  with  her  roUo* 
skates  on,  told  her  to  get  off  the  walk;  that  she  refused  to 
do  so;  that  he  then  told  her  if  she  did  not  get  off  he 
would  throw  her  off,  and  her  reply  was,  "  I  would  Uke 
to  see  you; ''  that  he  then  grabbed  her  by  the  arm,  threw 
or  shoved  her  from  the  walk  to  the  street,  causing  her  to 
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fall,  and  as  she  did  so  her  back  struck  the  curbstone 
and  inflicted  very  serious  injuries.  Actions  were  there- 
after brought  against  the  owner  of  the  apartment  houses, 
with  the  result  as  above  indicated. 

The  janitor,  in  assaulting  the  infant  plaintiff,  was 
not  acting  within  the  actual  or  apparent  scope  of  his 
employment.  Had  the  defendant  been  present  he  would 
have  had  no  authority  to  do  what  the  janitor  did  and 
what  he  could  not  legally  do  he  could  not,  "in  a  legal  sense, 
authorize  the  janitor  to  do  for  him.  {Poulton  v.  L.  &  S. 
W.Ry.  Co.,  1867,  L.  R.  2  Q.  B.  534;  Pollock  on  Law  of 
Torts  [10th  ed.],  97,  98.) 

The  rule  of  liabiUty  of  a  master  for  the  acts  of  his  serv- 
ant is  tersely  stated  in  Mott  v.  Consumers^  Ice  Co.  (73 
N.  Y.  543,  547).  It  is  that  "  For  the  acts  of  the  servant 
within  the  general  scope  of  his  employment,  while  engaged 
in  his  master's  business,  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  master's  interests, 
the  master  will  be  responsible,  whether  the  act  be  done 
negligently,  wantonly,  or  even  wilfully.  *  *  *  But 
if  a  servant  goes  outside  of  his  employment,  and  without 
regard  to  his  service,  acting  maliciously,  or  in  order  to 
effect  some  purpose  of  his  own,  wantonly  commits  a 
trespass,  or  causes  damage  to  another,  the  master  is  not 
responsible.''  To  the  same  effect  is  Girvin  v.  N.  Y.  C  & 
H.  R.  R.  R.  Co.  (166  N.  Y.  289). 

The  infant  plaintiff  had  a  right  to  be  upon  the  side- 
walk and,  so  far  as  appears,  to  use  it  for  roller  skating, 
though  she  was  not  at  the  time  the  assault  was  com- 
mitted using  it  for  that  purpose.  If  the  act  of  there 
skating  created  such  an  annoyance  to  tenants  as  to,  in 
effect,  amount  to  a  nuisance,  then  the  janitor,  if  author- 
ized by  the  owner  of  the  apartments  so  to  do,  should 
have  proceeded  in  a  lawful  way  to  abate  the  nuisance, 
instead  of  taking  the  law  into  his  own  hands  and  com- 
mitting the  assault  which  he  did.  He  appreciated,  on  a 
former  occasion,  when  boys  were  playing  ball  on  the 
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sidewalk,  that  he  had  no  authority  to  throw  them  oflf, 
and  when  the  master's  attention  was  called  to  it,  he  told 
him  what  to  do  in  the  futm'e. 

It  may  very  well  be  that  the  noise  caused  by  ToWer 
skating  on  the  sidewalk  was  annoying  to  the  tenants,  and 
that  the  janitor  supposed  he  was  furthering  the  master's 
interests  by  trying  to  prevent  the  annoyance,  but  this 
did  not  change  the  legal  relation  of  the  parties  or  confer 
upon  him  authority  which  the  master  himself  did  not 
possess.  As  the  janitor  was  not  engaged  in  performing 
any  act  connected  with  his  employment,  at  the  time 
of  the  assault,  his  act  is  not  chargeable  to  the  defendant. 
The  plaintiffs'  remedy,  if  they  have  any,  is  against  the 
janitor  and  not  the  defendant. 

Each  judgment,  therefore,  should  be  reversed  and 
each  complaint  dismissed,  with  costs  in  all  courts. 

Collin,  Hogan,  Cardozo,  Pound  and  Elkus,  JJ., 
concur;   Hiscock,  Ch.  J.,  absent. 

Judgments  reversed,  etc. 


Nicholas  Gangi,  an  Infant,  by  Giuseppi  Gangi,  His 
Guardian  ad  Ilitem,  Respondent,  v.  Jacob  Fradus, 
Appellant. 

Giuseppi     Gangi,     Respondent,     i;.     Jacob     Fradus, 

Appellant. 

Eyidenoe  —  admissions  —  probative  value  and  effect  of  admis- 
sions —  rules  for  instructing  juries  as  to  such  evidence  — 
erroneous  instructions  to  jury  —  exceptions  to  charge  and 
restatement  of  erroneous  parts  thereof. 

1.  In  a  civil  action,  statements  made  out  of  court  or  of  judicial 
proceeding  or  record,  or,  as  they  are  denominated,  extra-judicial 
admissions,  by  a  part^*  to  the  action,  adverse  to  his  claim,  are  evidence 
against  him  that  the  facts  they  state  are  true.  They  have  two  phases 
for  the  jury's  consideration;  the  one,  were  they  made;  the  other,  their 
effect.  In  neither  phase  have  they  any  character  or  quality  peculiar  to 
themselves,  or  distinguisliing  them  from  the  other  facts  in  evidenoe. 

2.  In   instructions   to   the  jury   concerning  such   admissions,    the 
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trial  justice  may  profitably  and  without  error,  as  the  evidence  justifies, 
bring  to  the  jury's  attention  and  guidance  the  rules  of  law  that  the 
probative  effect  and  value  of  an  admission  depend  upon  the  conditions 
and  circumstances  under  which  it  was  made,  and  upon  any  other 
circumstances  which  may  affect  or  tend  to  explain  such  admissions, 
but  it  is  for  the  jury  itself,  in  the  light  of  reason  and  with  the  exercise 
of  caution,  to  determine  whether  the  admissions  were  made,  and  if 
made,  the  value  thereof. 

3.  Where  in  the  trial  of  an  action  based  upon  the  alleged  negligence 
of  the  defendant,  statements  or  admissions  by  the  infant  plaintiff 
contradictory  of  the  cause  of  action  were  introduced  in  evidence  by  the 
defendant,  it  was  error  for  the  trial  justice  to  instruct  the  jury,  in  sub- 
stance, that  evidence  of  admissions  against  the  interest  of  a  party  was 
not  equal  in  weight  or  value  to  that  given  by  disinterested  witnesses 
and  that,  as  matter  of  law,  such  evidence  has  weak  probative  value. 

4.  Appellate  courts  are  not  diligent  in  seeking  a  way  to  deprive  a 
party  of  the  benefit  of  an  exception  pointing  out  error,  where  it 
appears  that  the  trial  justice  was  fully  apprised  of  the  nature  of  the 
objection.  Where  a  trial  justice,  in  an  additional  charge  made  in 
response  to  an  exception  to  his  main  charge,  repeats  in  substance  or 
effect  the  erroneous  part  to  which  the  exception  was  taken,  a  renewal 
of  the  exception  is  not  required. 

Gangi  v.  Fradus,  187  App.  Div.  934,  reversed. 

(Argued  December  1,  1919;  decided  January  6,  1920.) 

Appeal  in  the  first  above-entitled  action,  by  permission, 
from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  24, 
1919,  unanimously  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Appeal   in  the  second   above-entitled  action  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  March  24,  1919,  ' 
modifsdng  and  affirming  as  modified  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  actions  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Walter  L.  Glenney  and  Bertrand  L,  Pettigrew  for 
appellant.  The  trial  justice  erroneously  charged  the  jury 
as  to  the  value  of  admissions  made  by  the  infant  plaintiff 
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prior  to  the  trial.  (1  Greenl.  on  Ev.  §  200;  Tousey  v. 
Hastings  J  194  N.  Y.  79;  Comm.  v.  Knapp,  26  Mass.  495; 
1  Wigmore  on  Ev.  §  866.) 

Thomas  J.  0'  Neill  and  Leonard  F.  Fish  for  respondents. 
There  was  no  error  in  the  charge.  (1  Greenl.  on  Ev.  §  260; 
Gallet  V.  Lord  Keith,  4  Esp.  912;  Garrison  v.  Akin,  2  Barb. 
25;  HoelUrer  v.  Kaplin,  19  Misc.  Rep.  539;  Whitman  v. 
Foley,  7  N.  Y.  Supp.  310;  Botsford  v.  Burr,  2  Johns.  Ch. 
405;  Marks  v.  Pell,  1  Johns  Ch.  594;  Savant  v.  Hesdra, 
5  Redf.  Surr.  47;  Cunningham  v.  Burdell,  4  Brod.  Sur. 
340;  Boyd  v.  McLean,  1  Johns.  Ch.  582;  Kehr  v.  Stauf, 
12  Daly,  15;  Law  v.  Merrill,  6  Wend.  268;  MaUin  v. 
Mallin,  1  Wend.  625.)  There  was  no  valid  exception 
to  the  charge.  {Clark  v.  N.  F.  C.  &  H.  R.  R.  R.  Co.^ 
191  N.  Y.  422.) 

Collin,  J.  The  two  actions  are  based  upon  the 
alleged  negligence  of  the  defendant  Jacob  Fradus,  by 
which  personal  injuries  to  the  infant  Nicholas  Gangi  were 
caused.  The  one  is  in  behalf  of  the  infant;  the  other  in 
behalf  of  his  father  for  the  loss  of  his  services.  They  were 
tried  together,  and  a  verdict  in  favor  of  each  plaintiff  was 
rendered.  The  Appellate  Division  unanimously  affirmed 
the  consequent  judgments,  that  in  favor  of  the  father 
being  first  modified  by  a  reduction  in  its  amoimt. 

The  judgments  must  be  reversed,  because  of  errors  in 
the  charge  of  the  trial  justice  to  the  jury.  Upon  the 
trial  statements  or  admissions  by  the  infant  plaintiflf 
•contradictory  of  the  cause  of  action  were  introduced 
in  evidence  by  the  defendant.  Concerning  them  the 
trial  justice  in  his  main  charge  instructed  the  jury: 
**  In  regard  to  the  evidence  adduced  by  the  defendant 
company,  called  generally  evidence  of  admissions  against 
the  interest  of  a  person,  that  matter  is  to  be  considered 
and  you  are  to  ascribe  to  it  such  weight  as  you  consider 
is  a  proper  amount  of  consideration  or  weight  to  be  given 
to  it.    Of  course,  such  evidence  is  not  equal  in  weight  or 
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value  to  that  given  by  disinterested  witnesses  who 
are  in  a  position  of  observation  of  the  truth  with  respect 
to  the  manner  of  the  happening  of  the  accident.  ♦  ♦  ♦ 
It  is  as  a  matter  of  law  regarded  as  probatively  weak 
evidence  —  that  is,  admissions  of  one  party  said  to  have 
been  made  to  another,  or  to  the  representative  of  another, 
have  not  a  high  degree  of  quality  in  evidence.  It  is 
evidence,  however,  which  has  probative  value  provided 
it  be  believed,  and  if  you  concluded  that  the  boy  stated 
to  this  employee  of  the  defendant  and  in  the  presence 
of  the  other  persons  employed  for  the  purpose  of  attend- 
ing there,  that  he  got  up  and  ran  into  the  truck;  if  you 
believe  that  that  coincided  with  the  evidence  as  to  what 
actually  happened,  then  you  would  find  accordingly  and 
against  the  infant.  If,  however,  you  beUeve  either  that 
the  matter  taken  down  did  not  contain  any  such  statement 
from  the  boy,  or  that  if  such  statement  was  made  by  the 
boy  it  was  imder  the  pressure  of  the  interview,  whether 
inadvertently  or  not,  you  have  the  power  of  disregarding 
the  evidence  of  admission  against  interest,  as  either  not 
probative  enough  to  satisfy  your  minds  or  made  in  such 
manner  as  not  to  beget  an  assurance  and  accuracy  which 
is  necessary  to  find  the  truth.  *  *  *."  In  response 
to  defendant's  exception,  "  I  except  to  Your  Honor's 
statement  that  the  admissions  of  the  infant  plaintiff 
were  not  entitled  to  be  received  as  having  much  probative 
value,"  the  trial  justice  said:  "  I  did  not  say  precisely 
that.  I  said  that  they  were  not  of  a  high  degree  in  quality 
of  proof,  but  I  said  if  they  believed  them,  and  foimd  that 
there  was  proof  of  that  character  that  conformed  to  the 
other  evidence  in  the  case,  and  that  they  were  convinced 
that  the  statements  were  made  and  were  accurate  as 
made,  then  the  boy  could  not  recover.  *  *  *  j 
said  that  admissions  against  interest  when  proven  by 
witnesses  called  by  the  adversary  are  not  of  a  high  degree 
of  quality  in  probative  value.  *  *  *  j  g^id  they  are 
not  of  a  high  degree  of  quality  of  probative  value  con- 
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sidered  by  themselves.  It  is  a  degree  of  evidence  which 
is  not  as  high  a  degree  of  evidence  as  some  other  kinds  of 
evidence,  but  if  believed  it  is  just  as  good  as  any  other 
kind  of  evidence,  and  jurors  may  follow  it  if  they  think 
it  is  suflBciently  probative  to  their  minds."    . 

The  charge,  as  given,  was  fundamentally  erroneous  and 
prejudicial.  While  the  discernment  of  the  real  instruc- 
tion or  guidance,  if  any,  it  imparted  is  difficult  and 
imcertain,  certain  it  is  that  it  was  ill-conceived  and 
misleading.  There  is  not  a  rule  of  law  that  admissions 
of  a  party  to  a  civil  action  are  probatively  weak  evidence, 
or  have  not  a  high  degree  of  quaUty  in  proof,  or  have 
probative  value  provided  they  are  believed,  or  are 
dependent  for  an  effect  upon  coincidence  "  with  the 
evidence  as  to  what  actually  happened  "  or  a  conformity 
to  the  other  evidence  in  the  case.  The  admissions  of  the 
infant  plaintiff  were  in  evidence  and,  in  the  action  in  his 
behalf,  at  least,  properly.  They  to  an  extent  contradicted 
or  were  inconsistent  with  his  claim  or  cause  of  action. 
In  a  civil  action,  statements  made  out  of  court  or  of 
judicial  proceeding  or  record,  or,  as  they  are  denominated, 
extra-judicial  admissions,  by  a  party  to  the  action, 
adverse  to  his  claim,  are  evidence  against  him  that  the 
facts  they  state  are  true.  {Koester  v.  Rochester  Candy 
Works,  194  N.  Y.  92.)  They  have  two  phases  for  the 
jury's  consideration:  the  one,  were  they  made;  the  other, 
their  effect.  In  neither  phase  have  they  any  char- 
acteristic or  quality  pecuUar  to  themselves,  or  distinguish- 
ing them  from  the  other  facts  in  evidence.  It  is  with 
them,  as  with  the  other  factsHn  evidence,  the  jury  may 
find  they  were  not  made  or  do  not  exist.  If  found  to 
exist,  the  jury  in  determining  their  effect,  or  probative 
value  or  weight,  must  apply  to  them  the  rule  of  reason. 
The  effect  they  have,  in  reason  and  sound  judgment,  upon 
the  mind  of  the  jury,  in  view  of  their  language,  character, 
the  time  when  and  person  to  whom  they  were  made, 
the  circumstances  and  conditions  attending  their  making, 
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and  the  other  facts  in  evidence,  is  the  effect  they  should 
have  upon  the  claim  of  the  party.  In  case  they  were 
made  in  ignorance  of  the  facts  or  in  an  abnormal  state  of 
mind,  or  were  based  in  part  upon  mere  opinion,  or  were 
made  casually  or  thoughtlessly  or  insincerely,  or  imder 
like  or  analogous  conditions  or  circumstances,  they 
may,  in  reason,  deserve  sUght  consideration  or  value  or 
none  at  all.  In  case  they  were  made  imderstandingly 
and  deliberately,  are  of  pure  fact  within  the  knowledge 
of  the  declarant,  and  were  made  under  conditions  and 
circumstances  conducive  to  veracity,  and  are  not  over- 
borne by  the  other  facts  in  evidence,  they  may,  in  reason 
and  sound  judgment,  estabUsh  a  cause  of  action  or  a 
defense.  Whether  they  are  of  the  one  class  or  the  other, 
or  intermediate,  is  for  the  determination  of  the  jury. 
The  effect  they  shall  have  upon  the  issues  being  tried  is 
for  their  determination.  The  trial  justice  may  not 
instruct  as  to  the  rank  assignable  to  them  or  the  influence 
to  be  yielded  by  them.  The  jury  may  accept  a  part  as 
true  and  put  aside  a  part  as  not  true*  In  those  respects 
the  law  has  no  gauge.  The  jury  shall  determine  whether 
or  not  they  were  made;  if  made,  the  conditions  and 
circumstances  under  which  they  were  made  and  the  effect 
thereof,  and  their  probative  weight  and  value,  which 
may  range  from  the  lowest,  or  none  at  all,  to  conclusive- 
ness. The  trial  justice  may  profitably  and  without 
error,  as  the  evidence  justifies,  bring  to  the  jury's  attention 
and  guidance  the  rules  of  law  that  the  probative  effect 
and  value  of  an  admission  depend  upon  the  conditions 
and  circumstances  under  which  they  were  made,  the 
time  which  has  since  elapsed  and  the  cogency  or  reason- 
ableness of  the  explanation,  if  any,  of  the  making  and  other 
like  grounds  or  conditions. 

The  trial  justice  should  also,  as  the  evidence  makes 
useful  and  proper,  instruct  the  jury  concerning  the  degree 
of  scrutiny  and  caution  in  determining  whether  or  not 
the  admissions  were  in  truth  made.     Judicial  opinion 
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is,  at  times,  not  clear,  if  not  misleading,  through  treating 
without  distinguishment  the  evidence  of  the  making  of 
the  admission  with  that  of  the  contents  of  the  admission. 
The  making  of  an  admission  of  strong  effect  may  have 
in  support  only  faint  and  dubious  evidence,  without 
justifying  the  declaration  that  admissions  are  a  weak  or 
dangerous  kind  of  evidence.  The  weakness  or  danger 
is,  in  such  case,  in  the  proof  of  the  making  and  not  in  the 
contents  of  the  admission.  Instructions  of  scrutiny  and 
caution,  as  the  evidence  warrants,  in  accepting  the  admis- 
sions as  made,  may  well  be  given.  To  remember  and 
narrate  accurately  the  statements  of  another  is  difficult. 
The  narrator  may  be  thoroughly  honest  in  his  belief  that 
he  has  given  the  exact  words  of  the  admission,  and  be  mis- 
taken. Transposition  of  a  word  or  words  in  the  narration 
may  give  a  meaning  other  than  the  real.  A  listener  is 
liable  to  misunderstand  or  forget  what  was  really  said  or 
intended  by  the  declarant,  or  to  incorrectly  relate  it.  A 
word,  or  a  look,  misunderstood,  may  produce  upon  his 
mind  a  meaning  different  from  that  which  the  deckrant 
intended  to  convey.  The  declarant  may  not  have  expressed 
his  meaning.  Admissions  are  easily  fabricated  or  ims^ined. 
Differing  conditions  may  require  or  should  receive  from 
the  jury  varying  degrees  of  scrutiny,  analysis  dnd  caution. 
It  is  entirely  proper  for  the  trial  justice,  if  the  evidence 
permits,  to  bring  to  the  attention  of  the  jury  the  con- 
siderations stated,  or  others  of  similar  character,  as 
reasons  for  caution  and  a  careful  and  zealous  scrutiny 
of  the  evidence  of  the  making.  They  are  such  as  to 
impress  any  man  of  common  sense.  We  repeat,  it  is, 
however,  for  the  jury  to  determine  whether  or  not  the 
admissions  were  made,  the  facts  and  conditions  which 
affect  the  probative  value,  and  the  value  itself. 

The  exception  of  the  defendant  enables  us  to  review  the 
part  of  the  charge  we  have  been  considering.  It  did  in 
fact  call  the  attention  of  the  trial  justice  to  it  and  the 
claimed  error.    The  essential  function  of  an  exception 
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is  to  direct  the  mind  of  the  trial  justice  to  the  point  in 
which  it  is  supposed  that  he  has  erred  in  law  so  that  he 
may  reconsider  it  and  change  his  ruling  if  convinced  of 
error.  Appellate  courts  are 'not  diligent  in  seeking  a 
way  to  deprive  a  party  of  the  benefit  of  an  exception 
pointing  out  error,  where  it  appears  that  the  trial  justice 
was  fully  apprised  of  the  nature  of  the  objection. 
{Stephens  v.  Ely,  162  N.  Y.  79.)  When  the  trial  justice,  in 
response  to  an  exception,  in  an  additional  charge  repeats  in 
substance  or  efifect  the  erroneous  part  to  which  the  excep- 
tion was  taken,  a  renewal  of  the  exception  is  not  required. 

Inasmuch  as  the  admissions  of  the  infant  were  received, 
without  objection,  as  competent  and  relevant  in  the  suit 
in  behalf  of  the  father,  we  do  not  consider  their  admissi- 
bility or  efifect  in  that  action. 

The  judgments  should  be  reversed  and  new  trials 
granted,  with  costs  to  abide  the  event. 

His  COCK,  Ch.  J.,  Chase,  Hogan,  McLaughlin, 
Crane  and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 


Nancy  H.  Bowman,  Appellant,  v.  The  Town  of  Che- 
nango, Respondent. 

Highways  —  towns  —  liability  of  town  for  improper  construc- 
tion of  culvert  by  town  superintendent,  causing  flooding  of 
adjacent  land  —  pleading  —  sufficiency  of  complaint. 

1.  At  common  law,  commissioners  of  highways  of  towns  were  per- 
sonally responsible  for  the  negligent  or  wrongful  performance  of  their 
duty.  The  right  of  action  against  commissioners  who  act  contrary  to 
or  omit  to  act  in  accordance  with  their  duty  is  by  statute  made  main- 
tainable against  the  town.  It  is  not  limited  to  acts  or  omissions  which 
interfere  with  travel  along  the  surface  of  the  highway,  but  includes 
unlawful  discharge  of  water  on  the  lands  of  another  by  defective 
construction  and  care  of  culverts  and  sluices. 

2.  Where  a  complaint  in  an  action  against  a  town  alleges  in  substance 
that  a  steel  and  concrete  culvert,  over  a  small  dry  creek,  flowing  in 
times  of  freshet,  was  so  negligently  constructed  and  maintained  across 
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a  highway  by  the  defendant's  superintendent  of  highways,  in  place  of 
an  adequate  old  wooden  culvert,  that  on  two  occasions  when  rain- 
storms occurred  it  was  inadequate  to  care  for  the  water  which  flowed 
down  the  creek,  causing  it  to  back  up  and  overflow  upon  plaintiff's 
land,  thus  damaging  her  property,  such  allegations  sufficiently  charg:e 
an  unlawful  act  of  the  superintendent  of  highways  and  constitute  a 
cause  of  action  against  the  town  under  the  statute  (Highway  La^t 
[Cons.  Laws,  ch.  25l,  §§  47,  75),  since  it  alleges  that  the  damages  sus- 
tained were  caused  by  reason  of  a  defect  in  the  culvert,  which  is  a 
part  of  the  highway,  because  of  the  neglect  of  the  town  superintendent. 
(Highway  Law,  §  74.)  {Winchell  v.  Town  of  CarniUus,  109  App.  Div. 
341;  affd.,  without  opinion,  190  N.  Y.  536;  Whitney  v.  Tovtn  of 
Ticonderoga,  127  N.  Y.  40,  explained;  Gould  v.  Booth,  66  N.  Y.  62, 
distinguished.) 

Bowman  v.  Town  of  Chenango^  184  App.  Div.  472,  reversed. 

(Argued  December  8,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  June  13,  1918,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  an  order  of  Special  Term  sus- 
taining a  demurrer  to  and  directing  a  dismissal  of  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Thomas  B.  Merchant  for  appellant.  The  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 
{Whitney  v.  Toivn  of  Ticonderoga,  127  N.  Y.  40;  Winx^hell 
V.  Town  of  Cainilhis,  109  App.  Div.  341,  190  N.  Y.  536; 
Ashberry  v.  Toivn  of  West  Seneca,  33  N.  Y.  S.  R.  431 ; 
Dye  V.  Toivn  of  Cheiry  Creek,  87  Misc.  Rep.  207 ;  Flansburg 
V.  Town  of  Elbridge,  205  N.  Y.  423;  Lynch  v.  Town  of 
Rhinebeck,  210  N.  Y.  101;  Byrnes  v.  City  of  Cohoes,  Q7 
N.  Y.  204;  Noonan  v.  City  of  Albany,  79  N.  Y.  470; 
Vogel  V.  City  of  New  York,  92  N.  Y.  10;  Seifert  v. 
City  of  Brooklyn,  101  N.  Y.  136.) 

Frederick  W,  Welsh  for  respondent.  A  town  is  not  liable 
to  the  owner  of  lands  abutting  upon  a  highway  for  damages 
to  the  abutting  lands  caused  by  a  defect  in  the  highway 
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or  bridge.  {People  exrel.  Van  Keuren  v.  Town  Auditors y 
74  N.  Y.  315;  People  ex  rel  Everett  v.  Bd.  of  Suprs.,  93 
N.  Y.  397;  People  ex  rel  Morey  v.  Toim  Board,  175  N.  Y. 
397;  Markey  v.  County  of  Queens,  154  N.  Y.  675;  Lorillard 
V.  Tovm  of  Monroe,  11  N.  Y.  392;  Lynch  v.  Town  of 
Rhinebeck,  210  N.  Y.  101 ;  Lane  v.  Town  of  Hancock,  142 
N.  Y.  510;  McGuinness  v.  Vil.  of  West  Chester,  66  Hun, 
356;  Winchell  v.  Tovm  of  Camillv^,  109  App.  Div.  341; 
190  N.  Y.  536;  Whitney  v.  Tmn  of  Ticonderoga,  127  N.  Y. 
40.) 

Pound,  J.  Plaintiff's  complaint  alleges  in  substance 
that  a  steel  and  concrete  culvert,  over  a  small  dry  creek, 
flowing  in  times  of  freshet,  was  so  negligently  constructed 
and  maintained  across  a  highway  by  the  defendant's 
town  superintendent  of  highways,  in  place  of  an  adequate 
old  wooden  culvert,  that  on  two  occasions  when  rain- 
storms occurred,  it  was  inadequate  to  care  for  the  water 
which  flowed  down  the  creek,  causing  it  to  back  up  and 
overflow  upon  plaintiff's  land,  thus  damaging  her  property. 
Does  it  state  a  cause  of  action? 

"  The  common  law  of  this  state  gives  a  right  of  action 
against  commissioners  of  highways,  who  act  contrary  to  or 
omit  to  act  in  accordance  with  their  duty  to  a  person 
injured  thereby,  and  this  right  of  action  it  is  which  the 
statute  (L.  1881,  ch.  700,  now  §  75  of  the  Highway  Law) 
made  maintainable  against  the  town."  {Flansburg  v. 
Torm  of  Elhndge,  205  N.  Y.  423,  428.) 

The  town  superintendent  of  highways  shall  among  other 
duties  imposed  on  him  in  relation  to  the  care  and  super- 
intendence of  highways,  '*  construct  and  keep  in  repair 
sluices  and  culverts  and  cause  the  waterways,  bridges 
and  culverts  to  be  kept  open."  (Highway  Law  [Cons. 
Laws,  ch.  25],  §  47.) 

The  question  is  w^hether  the  damages  alleged  are,  in  the 
language  of  the  statute,  sustained  '^  by  reason  of  any 
defect   in   (defendant's)    highways   or   bridges,   existing 
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because  of  the  neglect  of  any  town  superintendent  of 
such  town."  (Highway  Law,  section  74;  Lynch  v.  Tovm 
of  Rhinebeck,  210  N.  Y.  101.)  That  the  culvert  is  a  part 
of  the  highway  and  a  defect  m  the  culvert  is  a  defect  in 
the  highway  is  manifest. 

Defendant  contends  that  the  commissioner  (now 
superintendent)  of  highways  was  not  Uable  at  common 
law  for  damages  to  property  due  to  acts  done  in  the 
performance  of  his  duty,  of  the  character  set  forth  in 
the  complaint,  and  that,  therefore,  the  town  is  not  Uable. 

Prior  to  the  adoption  of  the  statute  of  1881  above 
referred  to,  the  towns  were  not  Uable  for  damages  to 
persons  or  property  caused  by  defective  highways.  The 
commissioners  of  highways  were  personaUy  responsible 
for  the  negUgent  or  wrongful  performance  of  their  duty. 
Their  UabiUty  was  carefully  and  wisely  guarded.  They 
did  not  neglect  their  duty  to  make  repairs  when  funds 
were  not  provided  for  the  purpose  {Garlinghouse  v.  JacobSy 
29  N.  Y.  297),  nor,  when  doing  what  they  had  a  legal 
right  to  do,  they  failed  to  exercise  the  best  judgment  or 
omitted  to  perform  an  act  which  would  be  neighborly, 
such  as  properly  taking  care  of  mere  surface  water  so 
that  it  would  not  back  up  on  the  lands  of  an  abutting 
owner.  {Gould  v.  Booth,  66  N.  Y.  62.)  But  this  court 
has  never  held  that  a  commissioner  of  highways,  in  the 
exercise  of  lawful  dominion  over  the  highways,  might 
imlawfuUy  cast  water  upon  another's  land.  If  the  com- 
missioner, in  the  course  of  highway  construction,  wrong- 
fully cast  material  on  the  lands  of  another,  he  was  hedged 
by  no  divinity.  It  has  been  said  {Gould  v.  Booth,  supra) 
that  he  might  lawfuUy  interfere  with  the  natural  flow 
of  water  from  rain  and  snow  upon  the  surface  of  the  land. 
It  f oUows  not  that  he  might  turn  upon  the  lands  of  another 
the  water  which  previously  flowed  across  the  highway  in 
a  natural  channel.  For  such  water  he  is  bound  to 
provide  a  sufficient  outlet.  {Barkley  v.  Wilcox,  86  N.  Y. 
140,  144;  Hill  v.  City  of  Boston,  122  Mass.  344,  358.) 
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The  complaint  alleges  a  negligent  obstruction  by  defend- 
ant's superintendent  of  highways  of  the  natural  channel 
of  the  water  by  the  insuflBciency  of  the  culvert,  by  means 
of  which  the  water  was  thrown  upon  plaintiff's  property 
to  her  injury,  and  thus  sufficiently  charges  an  imlawful 
act  of  the  superintendent. 

The  contention  that  the  commissioner  might,  in  the 
construction  or  maintenance  of  highways,  damage  prop- 
erty with  impunity  if  he  did  not  interfere  with  travel 
along  the  surface  of  the  highway  has  no  foundation  in 
any  reported  case  and  never  was  the  law.  In  Whitney 
V.  Town  of  Ticonderoga  (127  N.  Y.  40)  the  action  was 
under  the  statute  and  the  court  was  dealing  with  an 
injury  to  person  sustained  by  one  who  ran  over  a  scraper 
used  for  working  highways  which  had  been  negligently 
left  in  the  road.  Bradley,  J.,  very  properly  said,  in  this 
connection,  that  the  term  '*  defective  highways ''  was 
used  in  the  statute  in  reference  to  their  condition  for 
public  travel  upon  them  and  that  the  impairment  of  a 
highway  for  public  use  may  be  no  less  by  an  obstruction 
placed  upon  its  surface  where  there  is  no  defect  in  the 
bed  of  the  road  than  by  a  physical  disturbance  of  the 
bed  of  the  roadway.  He  was  not  dealing  with  other 
defects  nor  with  injury  to  property.  When  the  learned 
justice  writing  the  opinion  in  Winchell  v.  Town  of 
CamiUus  (109  App.  Div.  341,  344;  affirmed,  without  opin- 
ion, 190  N.  Y.  536),  a  surface  water  case,  cited  the 
Ticonderoga  case,  he  had  already  disposed  of  the  question 
before  the  court  on  the  authority  of  Gould  v.  Booth 
{supra) f  which  was  directly  in  point.  He  then  said,  by 
way  of  dictum,  that  even  if  a  recovery  could  be  had 
against  the  commissioner,  the  town  was  not  liable, 
".because  the  statute  was  intended  to  cover  no  such 
liability,  but  only  such  liability  as  resulted  from  defects 
in  the  highway,  interfering  with  travel  along  the  same." 

The  second  question  of  substance  in  this  case  is  thus 
suggested.    The  legislature  might,  in  its  discretion,  have 
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SO  limited  the  liability  of  the  town.  Has  it  done  so? 
Does  the  statute  impose  upon  the  town  the  full  conmion- 
law  liability  of  the  commissioner  for  his  misconduct  or 
neglect  if  it  results  in  a  defective  highway  or  only  so 
much  of  such  liability  as  results  in  an  interference  with 
travel  along  the  highway? 

The  influence  of  phrases  in  opinions,  forcibly  taken 
from  the  context  and  appUed  to  different  facts,  is  illus- 
trated by  the  result  in  this  case.  Bradley,  J.,  said  in 
the  Whitney  Case  {supra),  on  the  facts  there  presented, 
that "  the  term  *  defective  highways  '  was  used  in  reference 
to  their  condition  for  public  travel  upon  them."  The 
word  "  only  "  has  been  added  to  what  he  said  and  a 
general  rule  evolved  that  the  town  may,  through  the 
official  act  of  the  superintendent  of  highways,  negUgently 
construct  a  highway,  bridge  or  culvert,  defective  in  any 
regard  other  than  for  travel  and  may  thereby  unlawfully 
damage  property  without  incurring  legal  Uability.  A 
construction  intended  to  extend  town  UabiUty  beyond 
the  limits  that  a  crabbed  reading  of  the  statute  might 
suggest  has  thus  been  distorted  into  a  limitation  upon 
such  liabihty.  But,  as  we  have  said,  the  entire  right  of 
action  against  the  commissioner  for  his  misconduct  or 
neglect  is  now  maintainable  against  the  town.  {Flanshurg 
V.  Town  of  Elbridge]  supra.) 

It  is  urged  that  the  town  is  not  Uable  becaCuse  the 
culvert  was  carefully  constructed  according  to  plans 
imposed  upon  it  by  the  state.  The  fact  does  not  appear 
upon  the  face  of  the  complaint.  We  are  dealing  only 
with  the  sufficiency  of  a  pleading. 

The  judgments  appealed  from  should  be  reversed  and 
the  demurrer  overruled,  wdth  costs  in  all  courts,  with 
leave  to  defendant  to  answer  within  twenty  dajrs  on 
payment  of  costs. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  McLaughlin, 
Andrews  and  Elkus,  JJ.,  concur. 

Judgments  reversed,  etc. 
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Hyman  Goldberg,  an  Infant,  by  Samuel  Goldberg, 
His  Guardian  ad  Litem,  Appellant,  v.  Borden's  Con- 
densed Milk  Company,  Respondent. 

Master  and  servant  —  injuries  to  boy  riding  on  milk  wagon 
at  invitation  of  the  driver  — when  owner  of  wagon  not  liable. 

Where  defendant*  a  corporation  engaged  in  the  selling  and  delivery 
of  milk,  had  given  explicit  directions  to  the  driver  of  a  milk  wagon  not 
to  allow  children  to  ride  in  his  wagon,  and  a  corresponding  rule  was 
printed  in  the  route  book  given  to  him,  and  a  notice  to  the  same  effect 
posted  in  the  defendant's  office,  the  driver  had  no  right  or  authority 
to  invite  the  plaintiff,  a  boy  about  eleven  years  of  age,  to  ride  with  him, 
and  when  he  did  so  he  acted  outside  the  scope  of  his  employment,  and 
hence  the  defendant  is  not  responsible  for  the  injuries  to  plaintiff 
caused  by  the  negligence  of  the  driver  while  plaintiff  was  riding  with 
him. 

Goldberg  v.  Borden's  Condensed  Milk  Co.t  185  App.  Div.  222, 
affirmed. 

(Argued  December  8,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  December  12,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiflf  entered  upon  a  verdict 
and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Jay  S.  Jones,  Edward  J.  Fanning  and  Henry  M.  Dater 
for  appellant.  The  defendant  was  clearly  Uable  to  fhe 
plaintiflf  for  the  injuries  sustained  by  him  through  the 
negligence  of  the  driver.  {Eaton  v.  D.jL.&  W.  R.  R.  Co., 
57  N.  Y.  382;  Orimshaw  v.  L.  S.  &  M.  S.  R.  R.  Co.,  205 
N.  Y.  371 ;  Barry  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  92  N.  Y. 
289;  Royal  Indemnity  Co.  v.  P.  &  W.  Refining  Co.,  98 
Misc.  Rep.  631;  Kane  v.  Sperry  &  Veale  Co.,  175  App. 
Div.  998;  Nvdelman  v.  Borden* s  Condensed  Milk  Company, 
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77  Misc.  Rep.  103 ;  Royal  Indemnity  Company  v.  Piatt  dfe 
W.  Ref.  Co.,  98  Misc.  Rep.  631 ;  Adams  v.  Tozer,  163  App. 
Div.  751;  Damm  v.  Kahn,  98  Misc.  Rep.  648.) 

George  0.  Redington  and  Walter  EngeJls  for  respondent. 
The  act  of  the  driver  in  inviting  the  Goldberg  boy  to 
ride  in  the  wagon  whether  for  pleasure  or  to  assist  him 
in  the  work  was  not  only  beyond  his  actual  authority, 
but  beyond  the  apparent  scope  of  his  authority  as  well. 
{Timpson  v.  Allen,  149  N.  Y.  519;  Edwards  v.  Dooley^ 
120  N.  Y.  551;  2  Mechemon  Agency  [Ed.  1914],  §  1875; 
Fiesel  v.  New  York  Edison  Co.,  123  App.  Div.  676; 
Cannon  v.  Fargo,  138  App.  Div.  20;  Denton  v.  Morgan, 
166  App.  Div.  119;  Marks  v.  Rochester  Railway  Co.,  41 
App.  Div.  66;  Marks  v.  Rochester  Railway  Co.,  77  Hun, 
77;  146  N.  Y.  181;  Eaton  v.  D.,  L.  &  W.  R.  R.  Co.,  57 
N.  Y.  382;  Morris  v.  Brovm,  111  N.  Y.  318;  Finley  v. 
Hvdson  El.  Ry.  Co.,  64  Hun,  373;  146  N.  Y.  369; 
McDonough  v.  Pelham  H.  E.  Co.,  Ill  App.  Eliv.  585.) 

McLaughlin,  J.  The  plaintiff,  a  newsboy  about 
eleven  years  of  age,  early  in  the  morning  on  the  27th  of 
August,  1916,  was  standing  on  the  comer  of  Marcy 
avenue  and  South  Fifth  street  in  the  city  of  Brooklyn, 
N.  Y.,  waiting  for  a  newsdealer  to  deliver  papers  to 
him.  While  standing  there  a  milk  wagon  of  the  defendant, 
driven  by  one  Huber,  a  regular  driver  and  route  salesman 
whom  he  knew,  came  along  Marcy  avenue  and  stopped 
on  the  comer  of  South  Fifth  street,  with  the  right  side  of 
the  wagon  about  a  foot  from  the  curb.  Huber  called  to 
the  plaintiff  to  have  a  ride.  Thereupon  plaintiff  crossed 
the  street,  took  hold  of  the  front  handle  in  the  aide  door 
of  the  wagon,  but  had  not  gotten  into  the  body  of  it, 
when  Huber  whipped  up  his  horse,  and  the  wagon  was 
started  so  suddenly  that  plaintiff  was  thrown  to  the 
ground  and  seriously  injured.  Action  was  brought  to 
recover  damages  therefor.    Plaintiff  had  a  verdict,  which 
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was  reversed  and  the  complaint  dismissed  by  the  Appel- 
late Division,  second  department,  one  of  the  justices 
dissenting,  and  he  now  appeals  to  this  comi;. 

Huber  had  been  in  defendant's  service  for  several 
months.  When  he  was  employed  he  was  given  expUcit 
instructions  not  to  allow  children  to  ride  in  the  wagon. 
There  was  also  printed  inside  the  cover  of  the  route  book 
given  to  him:  "  Route  salesmen  must  not  allow  children 
in  the  wagons.''  A  notice  was  posted  in  the  defendant's 
office  that  *'  It  is  absolutely  against  the  rules  and  regu- 
lations of  the  company  to  have  boys  on  the  wagons  and 
also  against  the  laws  of  the  State."  Huber  had,  however, 
without  defendant's  knowledge,  on  several  occasions 
prior  to  the  time  the  accident  occurred,  permitted  plain- 
tiff to  get  on  the  wagon  and  help  make  deUveries,  for 
which  he  personally  paid  him.  Huber  testified  that  in 
a  few  instances,  when  one  of  the  defendant's  inspectors 
approached,  he  would  tell  the  boy  to  get  out  of  the  wagon 
and  would  chase  him  away.  The  plaintiff  denied  knowl- 
edge of  defendant's  rules  forbidding  children  to  ride  on 
the  wagon,  but  did  not  contradict  the  testimony  of  Huber 
as  to  warning  him  away  when  the  inspector  appeared. 

Huber  had  no  authority  to  invite  the  plaintiff  to  ride; 
in  fact  he  was  acting  contrary  to  express  orders  of  his 
employer.  When  he  gave  the  invitation  he  did  an  act 
outside  the  scope  of  his  employment  and  the  defendant 
was  not  responsible  for  the  injuries  caused  by  the  driver's 
negligence  while  plaintiff  was  thus  riding. 

The  judgment  was  properly  reversed  and  the  complaint 
dismissed, 'and  the  judgment  here  appealed  from  should 
be  affirmed,  with  costs,  on  the  authority  of  Rolfe  v. 
Hewitt,  decided  herewith. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  Pound,  Andrews 
and  Elkus,  JJ.,  concur. 

Judgment  affirmed. 
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JosEPfflNE  A.  Beecher  et  al.,  as  Executors  of  James  C. 
Beecher,  Deceased,  et  al.,  Appellants,  v.  Peter  A. 
VoGT  Manufacturing  Company  et  al.,  Respondents. 

Attorney  and  client  —  Judgment  —  set-off* —  Iien«of  attorney 
upon  Judgment  in  his  client's  favor  —  such  Judgment  cannot 
be  set  off  against  another  except  subject  to  the  lien  of  Uie 
attorney. 

Under  the  statute  (Judiciary  Law  [Cons.  Laws,  oh.  30],  §  475)  an 
attorney  has  a  lien  upon  his  client's  cause  of  action  which  attaches  to  a 
judgment  in  his  client's  favor  *'  and  the  proceeds  thereof  in  whosoever 
hands  they  may  come/'  and  where  judgment  debtorsjiave  purchased  a 
judgment  against  their  judgment  creditor  and  seek,  in  an  action  in 
equity,  to  have  the  judgment  assigned  to  them  set  off  against  the 
judgment  which  they  owe,  such  set-off  cannot  be  allowed  except  subject 
to  the  lien  of  the  attorneys  of  the  party  who  obtained  the  judgment 
against  them. 

Beecher  v.  Vofft  Manvfacturing  Co.,  184  App.  Div.  962,  affirmed. 

(Argued  December  10,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  June  10,  1918,  affirming  a  judgment 
in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Vernon  Cole  for  appellants.  The  rights  of  the  plaintiffs 
to  offset  the  judgment  are  superior  to  the  rights  of  the 
defendants  Stanley  &  Gidley  by  way  of  attorneys'  hen. 
{Manning  v.  N.  Y.  C.  P.,  13  Wend.  647;  Perry  v.  Chester, 
53  N.  Y.  240;  Matter  of  Heinsheimer,  214  N.  Y.  361.) 

Ray  M.  Stanley  for  respondents.  The  hen  of  an  attor- 
ney for  services  is  prior  and  superior  to  any  right  of  offset. 


Bbbcher  v.  Vogt  Manufacturing  Co.        469 

i920.]  Opinion,  per  Cardozo,  J.  [227  N.  Y.l 

{MarshaU  v.  Meech,  51  N.  Y.  140;  Peri  v.  N.  Y.  C.  R.  R. 
Co.,  152  N.  Y.  521 ;  Fischer-Hansen  v.  B.  H.  R.  R.  Co., 
173  N.  Y.  492;  Matter  of  Heimheimer,  214  N.  Y.  361; 
Barry  v.  T.  A.  R.  R.  Co.,  87  App.  Div.  443;  A.  Ins.  Co. 
V.  Smith,  112  App.  Div.  840;  Webb  v.  Parker,  130  App. 
Div.  92;  Kretsch  v.  Denofino,  137  (App.  Div.  617;  Smith 
V.  Cayuga  Lake  Cement  Co.,  107  App.  Div.  524;  Matter  of 
Steele,  165  App.  Div.  683;  Smith  v.  F.  Nat.  Bank,  170 
N.  Y.  Supp.  127.) 

Cardozo,  J.  On  October  27,  1916,  the  Peter  A.  Vogt 
Manufacturing  Company  recovered  a  judgment  for  a 
sum  of  money  against  Beecher  and  Smith,  as  executors 
of  James  C.  Beecher,  and  against  Smith  individually. 
On  October  28,  1916,  the  German-American  Bank  of 
Buffalo  recovered  a  judgment  for  a  sum  of  money  against 
the  Peter  A.  Vogt  Manufacturing  Company.  The  latter 
judgment  was.  assigned  to  the  executors  of  Beecher,  who 
in  turn  assigned  to  Smith  an  undivided  interest.  This 
action  is  brought  by  the  executors  and  Smith  to  set  off 
the  judgment  which  they  own  against  the  judgment 
which  they  owe.  The  defendants  are  the  Peter  A.  Vogt 
Manufacturing  Company,  now  insolvent,  and  the  lat- 
ter's  attorneys.  The  set-off  has  been  decreed,  but 
subject  to  the  attorneys'  lien.  We  are  to  determine 
whether  the  lien  should  have  been  subordinated  to  the 
set-off. 

The  case  revives  the  smouldering  fires  of  an  ancient 
judicial  controversy.  The  beginnings  may  be  traced  to 
England.  When  judgment  was  to  be  set  off  against 
judgment,  the  King's  Bench  stood  out  for  the  superior 
right  of  its  attorneys,  and  maintained  the  lien  for  costs 
(Mitchell  V.  Oldfield,  4  Term  Rep.  123).  The  Common 
Pleas  took  the  opposite  view,  and  held  the  right  of  set-off 
superior  to  the  lien  (Vaaghan  v.  Dairies,  2  H.  Bl.  440). 
The  93rd  rule  of  Hilary  Term,  2  Wm.  IV  (1832),  gave 
the  victory  to  the  attorneys  {Davis  v.  Rees,  1904,  2  K. 
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B.  435).  In  the  meantime,  the  controversy  had  spread 
across  the  seas.  In  1822,  Chancellor  Kent,  in  deciding 
the  case  of  Mohawk  Bank  v.  Burrows  (6  Johns.  Ch.  317, 
321)  adopted  the  practice  of  the  English  Common  Pleas. 
His  view  was  that  only  "  the  clear  balance  "  which  was 
*'  the  result  of  the  equity  between  the  parties "  was 
subject  to  the  hen.  He  held  with  Rook,  J.,  in  HaU 
V.  Ody  (2  B.  &  Pull.  28),  that  "  the  attorney  looks,  in  the 
first  instance,  to  the  personal  security  of  his  client,  and 
if  beyond  that  he  can  get  any  further  security  into  his 
hands,  it  is  a  mere  casual  advantage."  Some  years  later, 
,  in  1829,  and  again  in  1834,  Chancellor  Walworth  refused 
to  follow  Kent,  denounced  the  existing  practice  as 
unfair,  and  subordinated  the  set-off  to  the  lien  {Dunkin 
V.  Vandenherghy  1  Paige,  622;  Gridley  v.  Garrison,  4 
Paige,  647).  But  the  triumph  of  the  attorneys  was 
short-lived.  In  1836,  the  Court  for  the  Correction  of 
Errors  reversed  Walworth  and  followed  Kent  {Nicoll 
V.  Nicoll y  16  Wend.  446),  distinguishing,  however, 
between  set-off  on  summary  motion  and  set-off  "  on  bill 
filed  or  a  trial  at  law."  It  was  common  practice  then  to 
set  off  judgments  on  motion  {Mason  v.  Knowlson,  1 
Hill,  218,  222;  Graves  v.  TFoocRmn/,  4  Hill,  559).  The 
practice  did  not  "  at  all  depend  on  the  statute  of  set-off," 
which  was  followed  merely  as  "  a  rule  of  analogy,"  but 
'  upon  the  jurisdiction  of  the  courts  over  the  parties 
and  over  their  own  process"  {People  ex  rel.  Manning  v. 
N,  Y.  Common  Pleas y  13  Wend.  649,  652;  Dunkin  v.  Van- 
denberghy  supra,  p.  624).  On  such  appUcations,  the  courts 
had  a  discretion  to  grant  or  refuse  relief.  "  But  when 
we  come  to  a  bill  filed  or  a  trial  at  law,  there  is  no  dis- 
cretion "  {Nicoll  V.  Nicolly  supra,  p.  448).  In  trials  at 
?aw,  the  question  was  simply  whether  the  set-off  came 
within  the  statute.  On  bill  in  equity,  the  governing 
principle  was  the  rule  of  analogy.  '*  Equitas  sequitur 
legemy  whether  the  set-off  be  within  the  words  or  the 
spirit  of  the  act  "  {Nicoll  v.  Nicoll,  supra,  p.  449).    The 
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rule  of  analogy  was  thought  to  prohibit  the  preservation 
of  the  lien. 

The  decision  in  NicoU  v.  Nicoll,  though  it  aimed  to 
settle  the  practice,  did  not  wholly  attain  its  purpose. 
The  rule  there  announced  was  obeyed  grudgingly,  with 
frequent  animadversions  upon  its  inequity  and  rigor 
{Fitch  V.  Baldwin,  Clarke's  Ch.  Rep.  433;  Roberts  v. 
Carter,  17  How.  Pr.  341,  343;  Martin  v.  Kanome,  17 
How.  Pr.  146,  148;  Ward  v.  Wardmarth,  1  E.  D.  Smith, 
598).  When  discretion  was  not  excluded,  the  lien  some- 
times prevailed  (TTard  v.  Wordsworth,  supra;  Martin  v. 
Kanouse,  supra).  As  late  as  1873,  this  court  said  that 
there  was  still  "  some  confusion  in  the  authorities " 
upon  the  question  whether  the  hen  or  the  right  of  set-oflf 
was  superior  in  equity  {Perry  v.  Chester,  53  N.  Y.  240, 
243).  In  the  case  in  which  that  was  said,  special  facts 
made  it  unnecessary  to  re-examine  the  general  rule. 
They  led,  however,  to  a  decision  which  points  the  way 
to  a  solution  of  the  problem  under  the  statutes  now  in 
force.  The  decision  turned  upon  the  fact  that  there 
had  been  an  assignment  by  the  client  to  the  attorney 
of  the  costs  to  be  recovered.  This  assignment  of  prospec- 
tive costs,  though  its  subject-matter  was  a  fund  not  yet 
in  existence,  was  held  superior  to  the  right  of  set-oflf 
after  judgment  as  well  in  equity  as  at  law.  (See  also: 
Mackey  v.  Mackey,  43  Barb.  58;  Graves  v.  Woodbury,  4 
Hill,  559 ;  Firmenich  v.  Bovee,  1  Hun,  532,  535 ;  Zoghaum 
V.  Parker,  55  N.  Y.  120.) 

We  think  that  amendments  of  the  statute  have  put 
attorneys  generally  in  the  same  position  as  the  attorney 
whose  lien  was  thus  preserved  in  Perry  v.  Chester.  At 
conmion  law,  the  charging  lien  of  the  attorney  did  not 
arise  until  judgment,  and,  while  the  action  was  pending, 
might  be  defeated  by  an  honest  settlement  {CoughUn 
V.  N.  y.  C.  &  H.  R.  R.  R.  Co.,  71  N.  Y.  443,  447,  450; 
Fischer-Hansen  v.  B.  H.  R.  R.  Co.,  173  N.  Y.  492,  497), 
To-day  he  has  a  lien  "  upon  his  client's  cause  of  action/' 
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which  "  attaches  to  a  verdict,  report,  decision,  judgment 
or  final  order  in  his  client's  favor,  and  the  proceeds 
thereof  in  whosoever  hands  they  may  come;"  and  the  lien 
*'  cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment  '^  (Code  Civ.  Pro.  sec.  66,  as 
amended  by  L.  1879,  ch.  542;  L.  1899,  ch.  61;  Judiciary 
Law,  sec.  475;  Consol.  Laws,  chap.  30;  Fischer-Hansen  v. 
B.  H'  R'  R'  Co.,  supra;  Matter  of  Heinsheimery  214  N.  Y. 
361,  365).  His  position  has  become  the  same  as  that 
of  an  equitable  assignee  {Marshall  v.  Meech,  51  N.  Y. 
140,  143 ;  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra, 
p.  449;  Ennis  v.  Curry,  22  Him,  584;  Lauer  v.  Dunn, 
115  N.  Y.  405,  409).  No  longer  is  it  true  that  his  services 
up  to  judginent  are  solely  on  "  the  personal  security  of 
his  cUent  "  and  that  anything  beyond  is  "  a  mere  casual 
advantage  "  (Rook,  J.,  in  HoU  v.  Ody,  supra,  quoted 
by  Kent,  Ch.,  in  Mohawk  Bank  v.  Burrows,  supra). 
From  the  beginning  of  the  lawsuit,  he  stands  as  stood 
the  attorney  in  Perry  v.  Chester,  who  held  an  equitable 
assignment,  and  thus  gained  the  better  right.  In  such 
circumstances,  set-off  of  judgments,  to  the  destruction 
of  the  Uen,  is  neither  within  the  words  nor  within  the 
spirit  {Nicoll  v.  NicoU,  supra)  of  the  statutory  law  of 
counterclaim;  and  so  the  Appellate  Divisions,  though 
with  httle  discussion  of  the  earUer  authorities,  have 
repeatedly  adjudged  {Barry  v.  Third  Ave.  R.  R.  Co.j 
87  App.  Div.  543;  Smith  v.  Cayuga  Lake  Cement  Co., 
107  App.  Div.  524;  Agricultural  Ins.  Co.  v.  Smith,  112 
App.  Div.  840;  Webb  v.  Parker,  130  App.  Div.  92; 
Kretsch  v.  Denofrio,  137  App.  Div.  617).  It  is  not 
within  the  words,  for  the  statute  regulates  the  procedure 
before  judgment,  and  not  afterwards  (Code  Civ.  Pro. 
sees.  501,  502).  It  is  not  within  the  spirit,  for  the  statute 
in  its  whole  framework  evinces  the  purpose  of  the  law- 
makers that  the  claims  of  assignees  shall  be  protected 
against  counterclaims  arising  from  separate  transactions 
and  acquired  with  notice  of  the  assignment  (Code  Civ. 
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Pro.  sec.  502;  Seibert  v.  Dunn,  216  N.  Y.  237;  Matter 
of  Nunez,  226  N.  Y.  246,  251).  It  follows,  therefore, 
that  equity,  if  it  were  to  override  the  lien,  would  not  be 
adhering  by  analogy  to  any  rule  obeyed  by  courts  of 
law  in  consimili  casu.  The  rule  of  analogy,  even  if  we 
assume  it  to  have  pointed  against  the  attorney  in  the 
days  of  Nicoll  v.   Nicoll,  now  points  the  other  way. 

With  the  grip  of  the  statute  thus  released,  there  need 
be  Uttle  hesitation  in  choosing  the  path  to  follow.  It  is 
true  that  reUef  in  equity  by  setting  off  one  judgment 
against  another  is  granted,  not  of  right,  but  in  the  exercise 
of  discretion  {De  Camp  v.  Thomson,  159  N.  Y.  444; 
Alexander  v.  Durkee,  112  N.  Y.  655).  The  discretion, 
however,  is  not  unregulated  by  principle.  "  The  courts 
of  law  and  equity  follow  the  same  general  doctrines  on 
the  subject  of  set-off  '^  (Kent,  Ch.,  in  Duncan  v.  Lyon, 
3  Johns.  Ch.  351,  358;  Dale  v.  Cooke,  4  Johns.  Ch.  11). 
Debts,  to  be  appUed  against  each  other,  must  be  mutual 
(Sawyer  v.  Hoag,  17  Wall.  610;  Libby  v.  Hopkins,  104 
U.  S.  303;  Morris  v.  Winds(yr  Trust  Co.,  213  N.  Y.  27, 
29).  To  be  mutual,  they  must  be  due  to  and  from  the 
same  persons  in  the  same  capacity  {Dale  v.  Cooke,  supra). 
Assignees  are  not  to  be  held  subject  to  the  burdens  of 
independent  counterclaims  accruing  after  the  assignment 
(Matter  of  Nunez,  supra).  Equity  relaxes  these  rules,  and 
goes  beyond  the  law,  only  when  the  departure  is  necessary 
*'  to  prevent  wrong  and  injustice  ''  (North  Chicago  Rolling 
Mill  Co.  V.  St.  Louis  Ore  &  Steel  Co.,  152  U.  S.  596,  615; 
Gray  v.  Rollo,  18  Wall.  629;  Scott  v.  Armstrong,  146 
U.  S.  499,  507;  Goodwin  v.  Keney,  49  Conn.  563,  569). 
Here,  in  this  record,  is  no  case  of  wrong  and  injustice 
triumphant  if  a  set-off  be  refused.  Attorneys  have  by 
their  labor  produced  a  judgment.  They  have  done  so 
in  reliance  upon  the  assurance  of  the  statute  that  the 
judgment,  and  the  cause  of  action  back  of  it,  shall  secure 
their  pay.  The  debtors  seek  by  the  belated  purchase 
of  another  judgment  to  frustrate  the  hope  and  beUe 
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the  promise.  Nothing  that  will  move  discretion  to  a 
departure  from  the  rules  of  set-oflf  as  they  prevail  in 
courts  of  law,  will  be  found  in  that  endeavor. 

The  judgment  should  be  aflBrmed  with  costs. 

HiscocK,  Ch.  J.,  HoGAN,  Pound,  McLaughlin, 
Andrews  and  Elkus,  JJ.,  concur. 

Judgment  affirmed. 


Terez  Kretik,  as  Administratrix  of  the  Estate  of  George 
Kretik,  Deceased,  Respondent,  v.  The  New  York 
Central  Railroad  Company,  Appellant. 

Railroads  —  negligence  —  injury  to  person  lying  upon  track 
—  engineer  of  moving  train  bound  to  use  reasonable  care, 
only,  to  see  such  person. 

Where  an  object,  which  afterward  turned  out  to  be  the  plaintiff's 
intestate,  was  lying  between  the  tracks  of  defendant's  railroad  at  a 
street  crossing,  as  a  train  was  approaching,  and  was  struck  by  the 
train,  and  there  is  no  evidence  to  show  how  or  why  decedent  was 
there,  and  the  engineer  of  the  train  testified  that,  although  he  was 
looking  out  of  his  front  cab  window,  he  did  not  see  decedent  and 
could  not  have  seen  him,  owing  to  a  curve  in  the  track,  unless  he  had 
leaned  out  of  the  cab  window  to  look,  it  was  error  for  the  trial  court 
to  submit  to  the  jury  the  question  whether  the  engineer  ought  to  have 
seen  the  decedent  in  the  exercise  of  due  care.  There  was  no  such  duty 
unless  he  had  reason  to  believe  that  some  person  was  there  and  he  had 
basis  for  such  belief  unless  the  object  was  already  visible;  the  engineer 
in  the  exercise  of  due  care  was  not  bound,  under  the  particular  cir- 
cumstances in  this  case,  to  lean  over  and  put  his  head  out  of  the  cab 
window  in  order  to  have  seen  the  decedent. 

Kretik  v.  N,  Y.  Central  R.  R.  Co.,  187  App.  Div.  922,  reversed. 

(Argued  November  26,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  February  1,  1919,  aflftrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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Henry  PurceU  for  appellant.  The  defendant  was  not 
guilty  of  willful  or  other  negUgence.  {Bragg  v.  Central 
N.  E.  R.  R.  Co.,  160  App.  Div.  603;  Sutton  v.  N.  Y. 
Central  R.  R.  Co.,  66  N.  Y.  243;  Chrystal  v.  Troy  &  Boston 
R.  R.  Co.,  105  N.  Y.  164;  O'Brien  v.  Erie  R.  R.  Co.,  210 
N.  Y.  96;  Feeck  v.  N.  Y.  C.  R.  R.  Co.,  180  App.  Div.  253; 
Pheaian  v.  Rae,  101  Misc.  Rep.  424.) 

Alfonse  F.  Spiegel  and  Harry  Flaunt  for  respondent. 
The  case  is  replete  with  evidence  of  defendant's  negli- 
gence and  it  was  correctly  submitted  to  the  jmy.  {Foley 
V.  N.  Y.  Central  R.  R.  Co.,  197  N.  Y.  430;  Salter  v.  Utica 
R.  R.  Co.,  59  N.  Y.  631 ;  Powell  v.  N.  Y.  C.  R.  R.  Co., 
22  Hun,  56;  G.  T.  R.  R.  Co.  v.  Ives,  144  U.  S.  408;  Bradley 
V.  Degnon  Cont.  Co.,  224  N.  Y.  60;  Deering  v.  N.  Y.  C. 
R.  R.  Co.,  22  N.  Y.  Supp.  344;  Hamilton  v.  Erie  R.  R. 
Co.,  219  N.  Y.  343;  McCaffery  v.  D.  &  H.  Canal  Co.,  16 
N.  Y.  Supp.  495;  137  N.  Y.  568;  WaUeU  v.  N.  Y.  C.  R. 
R.  Co.,  19  Hun,  69;  Rider  v.  Syracuse  Ry.  Co.,  171  N.  Y. 
139.) 

Elkus,  J,  Plaintifif's  intestate,  George  Kretik,  41 
years  of  age,  received  injuries,  resulting  in  his  death,  on 
January  10,  1917,  between  ten  and  eleven  o'clock  in  the 
forenoon,  by  being  struck  by  a  locomotive  operated  by 
the  defendant  which  was  attached  to  a  milk  train,  on 
defendant's  tracks  near  where  Jackson  street  was  inter- 
sected by  the  defendant's  railroad,  at  Lowville,  Lewis 
county.  New  York.  The  day  was  cold  and  it  was 
snowing. 

Jackson  street  is  a  much-used  and  well-paved  com- 
mercial thoroughfare.  The  crossing  is  at  grade  and  is 
unprotected  and  imguarded.  There  are  no  flagmen, 
gates  or  bars  to  safeguard  the  public  in  crossing  the 
tracks.  There  are  sidewalks  on  Jackson  street  on  both 
sides  of  the  roadbed,  interrupted  by  the  tracks.  The 
decedent  was  first  seen  just  before  the  accident,  walking 
hack  and  forth  on  the  north  sidewalk  of  Jackson  street. 
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a  short  distance  from  the  tracks.  An  object,  which  after- 
wards turned  out  to  be  the  decedent,  was  seen,  shortly 
before  the  decedent  was  struck,  lying  on  the  railroad  bed 
near  to  what  would  be  the  continued  line  of  the  south 
sidewalk  of  Jackson  street,  across  the  six-foot  space 
between  the  main  and  side  tracks.  A  few  minutes  after 
the  decedent  was  first  seen  in  this  position,  the  train 
approached.  The  engineer  stopped  the  train  when  he 
saw  the  decedent's  body  roll  from  the  track  after  having 
been  struck  by  the  engine.  Decedent  died  as  the  result 
of  the  injuries. 

The  plaintiff  claims  that  the  train  approached  without 
blowing  a  whistle  or  sounding  a  bell,  which  is  denied  by 
the  engineer  and  fireman  operating  the  engine,  who  claun 
that  whistle  was  blown  and  bell  sounded.  The  plaintiflf's 
witnesses  testified  that  the  train  was  running  about  five 
miles  an  hoiu*,  and  the  defendant's  witnesses,  the  engineer 
and  brakeman,  testified  it  was  nmning  between  ten  and 
fifteen  miles  an  hour.  The  en^eer  testified  he  was 
looking  out  of  his  front  cab  window,  but  did  not  see  the 
plaintiff's  intestate;  that  he  could  not  see  him  unless  he 
looked  out  of  the  side  cab  window  and  leaned  over  to 
do  so;  that  he  had  his  hand  on  a  part  of  the  machinery, 
not  the  throttle  as  the  steam  was  shut  oflf;  that  it  was 
necessary  for  him  to  do  this,  but  the  part  of  the  machinery 
upon  which  he  had  his  hand  was  not  stated  nor  the 
necessity  for  it. 

There  was  no  evidence  introduced  to  explain  why  the 
plaintiff's  intestate  was  lying  upon  the  track.  It  was 
surmised  that  he  was  taken  ill  or  had  fainted  or  had 
fallen  there.  The  plaintiff's  claim  is  that  the  defendant's 
engineer,  exercising  due  care,  ought  to  have  seen  the  man 
lying  near  the  track  and  ought  to  have  stopped  his  train 
before  striking  him.  The  defendant  claims  there  was 
a  curve  in  the  track  and  by  reason  of  that  curve  it  was 
impossible  for  the  engineer,  sitting  on  his  seat  on  the 
right  side  of  the  cab  and  looking  straight  ahead,  to  see 
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the  plaintiflf's  intestate  lying  by  the  track.  One  of  the 
plaintiflP's  witnesses  testii&ed  that  he  could  see  down  the 
track  from  Jackson  street  toward  the  direction  in  which 
the  train  was  coming  about  six  or  seven  hundred  feet, 
but  there  was  no  evidence  in  the  case  as  to  how  far  an 
engineer,  sitting  in  his  engine,  could  see  and  whether  or 
not  an  engineer  could  see  a  person  lying  between  the 
tracks  where  the  plaintiff's  intestate  was.  The  view  of 
one  standing  up  and  looking  along  a  ciu-ve  of  a  railroad 
at  an  object  six  or  seven  hundred  feet  away  would  be 
entirely  different  from  that  of  one  sitting  in  an  engine  or 
at  the  height  of  an  engine,  looking  along  the  railroad 
track  at  the  same  distance,  especially  when  a  curve 
existed  in  the  track.  The  defendant's  engineer  testified 
that  the  front  part  of  his  engine,  the  boiler,  extended  out 
so  far  that  it  interfered  with  his  view,  and  that  because 
of  the  curve  he  could  not  see  the  point  of  intersection 
of  Jackson  street  and  the  track,  and,  therefore,  was  unable 
to  see  the  man  on  the  ground  near  the  track  by  looking 
out  of  the  front  window. 

The  court  submitted  to  the  jury,  as  a  critical  question 
in  the  case,  whether  the  engineer,  in  the  exercise  of  due 
care,  ought  to  have  seen  the  decedent.  The  engineer 
testified,  however,  that  he  did  not  and  could  not  see  the 
plaintiff's  intestate  and,  though  the  jury  would  not  be 
bound  by  his  testimony,  if  there  had  been  any  direct 
testimony  to  the  contrary  or  even  any  testimony  from 
which  a  different  inference  could  have  been  drawn,  we 
find  none  in  this  record.  We  cannot  agree  with  the 
trial  court  that  it  was  a  question  for  the  jury  whether, 
when  approaching  a  crossing,  the  engineer  ought  to  have 
leaned  out  of  the  cab  window  in  order  to  see  if  any 
person  was  lying  on  or  near  the  tracks.  There  was  no 
such  duty  imless  he  had  reason  to  believe  that  some 
person  wa8  there.  He  had  no  such  reason  unless  the 
object  was  already  visible. 

The  engineer  was  bound  to  exercise  only  reasonable 
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care  in  the  management  of  the  train.  {Chrystal  v.  Troy 
&  B.  Railroad  Co.,  105  N.  Y.  164.)  He  has  the  right  in 
broad  daylight,  when  his  train  is  perfectly  visible,  and  its 
approach  must  be  heard  and  known,  at  least  in  the  first 
instance,  to  assume  that  a  person  will  leave  the  track  to 
escape  injury.  Reasonable  care  in  the  management  of 
trains,  which  have  the  right  of  way,  does  not  require 
more.     {O'Brien  v.  Erie  Railroad  Co.,  210  N.  Y.  96.) 

The  evidence  produced  is  insufficient  upon  a  reasonable 
view  to  sustain  the  verdict  appealed  from.  The  question 
in  the  case  is  whether  the  engineer  in  the  exercise  of  due 
care  ought  to  have  seen  the  decedent,  but  the  engineer 
was  not  boimd,  under  the  particular  circumstances  of 
this  case,  to  lean  over  and  put  his  head  out  of  the  cab 
window  to  do  this.  {O'Brien  v.  Erie  Railroad  Co.,  210 
N.  Y.  96.) 

There  was  failure  to  prove  many  matters  which  may 
be  susceptible  of  proof,  some  of  which  have  been  indicated. 
These  may  be  suppUed  upon  a  new  trial.  I  beUeve  the 
ends  of  justice  will  be  best  served  by  granting  a  new  trial. 

The  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  Cardozo,  Pound 
and  McLaughlin,  JJ.,  concur. 

Judgments  reversed,  etc. 


Victoria  Konner,  Appellant,  v.  The  State  op  New- 
York,  Respondent. 

Highway  Law  —  Court  of  ClaimB  —  unlawful  and  unauthor- 
ised taking  of  land  for  highway  improvement  by  contractor 
before  lawful  appropriation  thereof  by  state  —  state  not  Uable 
therefor  —  erroneous  award  by  Court  of  Claims. 

1.  The  Highway  Law  (Cons.  Laws,  ch.  25,  §  148,  prior  to  amendment 
by  L.  1917,  ch.  261)  provided  that  whenever  a  state  or  county  highway, 
proposed  to  be  constructed  or  improved  unde^:  such  law,  should 
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deviate  from  the  line  of  a  highway  already  existing,  the  board  of 
supervisors  of  the  oounty  where  such  highway  was  located  should 
acquire  land  for  the  requisite  right  of  way  prior  to  the  actual 
commencement  of  the  work  of  construction.  Where  in  a  contract 
made  by  the  state  for  the  construction  of  a  highway  the  contractor 
expressly  agreed  to  conform  with  the  provision  of  the  statute,  but, 
before  a  strip  of  land  required  for  widening  the  highway  had  been 
acquired  by  the  board  of  supervisors  of  the  county,  or  otherwise, 
entered  upon  the  land  and  made  excavations  for  widening  the  highway, 
he  was  a  trespasser  thereon  in  yiolation  of  his  contract  with  the  state 
and  the  statute  which  was  in  substance  made  a  part  of  the  contract. 
Hence  the  owner  of  the  land  has  no  claim  against  the  state  and  the 
determination  of  the  Court  of  Claims  awarding  her  damages  is 
erroneous. 

2.  Evidence  that  the  highway  engineer,  in  charge  of  the  work,  had 
staked  out  the  lines  of  the  highway  to  be  improved  in  accordance  with 
the  plans  and  had  directed  the  contractor  to  make  excavations  in 
accordance  with  the  stakes  set  out  by  him,  falls  short  of  a  direction  to 
make  such  excavations  before  title  to  the  property,  on  which  the 
excavations  were  to  be  made,  was  acquired,  and  such  evidence  is 
insufficient  to  support  a  finding  of  the  Court  of  Claims  that  '*  The 
work  was  being  done  by  a  contractor  for  and  with  the  state,  in  com- 
formity  with  plans,  specifications,  direction,  control  and  instructions 
of  the  state,  and  the  operations  of  said  contractor  hereinafter  referred 
to  were  in  conformity  therewith  and  pursuant  thereto." 

Konner  v.  State  of  New  York,  180  App.  Div.  837,  affirmed. 

(Argued  November  19,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  March  5,  1915, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  an  award 
of  the  Court  of  Claims  and  directing  a  dismissal  of  the 
claim. 

The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Joseph  Rosch  and  Harry  M.  Beck  for  appellant.  The 
sections  of  the  Code  creating  the  Court  of  Claims  gave 
that  court  sufficient  authority  to  hear  and  determine  this 


480  KoNNER  V.  State  of  New  York. 

[227  N.  T.]  Opinion,  per  Chasb,  J.  [Jan., 

claim  and  was  suflScient  authority  by  the  state  to  the 
Court  of  Claims  to  award  the  damages  herein.  (Qiiayle 
V.  State,  192  N.  Y.  47;  Arnold  v.  State,  163  App.  Div.  253; 
Bowen  v.  State,  108  N.  Y.  166;  Burke  v.  State,  64  Misc. 
Rep.  558;  Remington  v.  Staie,  116  App.  Div.  522;  BaUou 
V.  State,  111  N.  Y.  496;  Woodman  v.  State,  127  N.  Y.  397; 
Sipple  V.  State,  99  N.  Y.  284;  Herkimer  Lumber  Co.  v. 
State,  73  Misc.  Rep.  501;  Coster  v.  Mayor,  etc.,  43  N.  Y. 
399.)  There  was  statutory  authority  for  the  state 
through  its  agents  to  go  upon  the  land  of  the  claimant 
and  dig.  (L.  1909,  ch.  30,  §§  15,  120,  125,  127,  130, 
132.)  The  case  at  bar  was  not  merely  one  of  change  of 
grade  but  involved  an  encroachment  upon  the  property 
of  the  claimant.  {Huff mire  v.  City  of  Brooklyn,  162  N.  Y, 
584;  Carll  v.  Northport,  11  App.  Div.  120;  Moore  v.  City 
of  Albany,  98  N.  Y.  396;  Smith  v.  Helmer,  7  Barb.  416; 
Chapman  v.  Gales,  54  N.  Y.  132;  People  v.  Adirondack 
R.  R.  Co.,  160  N.  Y.  225.) 

Charles  D.  Newton,  Attorney-General  (Jerome  L.  Cheney 
and  B.  F.  Sturgis  of  counsel) ,  for  respondent.  The  state 
is  not  liable  for  an  unlawful  trespass  conmiitted  by  its 
oflScers.  {Sararvac  L.  &  T.  Co.  v.  Roberts,  125  App.  Div. 
333;  195  N.  Y.  303;  Litchfield  v.  Bond,  186  N.  Y.  66; 
Robinson  v.  Chamberlain,  34  N.  Y.  389;  Williams  v. 
Riverburg,  145  App.  Div.  93.) 

Chase,  J.  In  the  year  1912  the  claimant  was  the 
owner  of  a  small  tract  of  land  in  the  village  of  Parksville, 
in  the  county  of  Sullivan.  It  was  situated  on  the  easterly 
side  of  a  pubUc  highway.  The  surface  of  the  groimd 
sloped  upward  from  the  highway  for  a  distance  of  eighty- 
five  feet  at  an  angle  of  about  forty-five  degrees.  On  such 
tract  of  land  beyond  such  abrupt  slope  the  claimant 
had  a  house  and  bam.  The  Court  of  Claims  found  that 
**  There  was  a  dry  stone  retaining  wall  about  three  feet 
in  hieght  along  the  base  of  said    hill  and    claimant's 
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premises  separated  from  the  travelled  portion  of  the 
highway  by  the  usual  shallow  highway  ditch/'  It 
further  found: 

"  4.  In  the  month  of  August  or  September,  1912,  the 
construction  of  State  Highway  No.  5223,  Route  No.  4, 
was  proceeding  on  the  general  site  of  the  former  highway 
in  front  of  claimant's  premises.     *     *     * 

"  5.  That  in  the  doing  of  said  work  said  contractor 
then  and  there  removed  said  dry  stone  retaining  wall  at 
the  base  of  claimant's  premises  and  with  a  steam  shovel 
or  otherwise  excavated  into  the  earth  in  the  rear  of  said 
wall  a  distance  of  between  4  and  12  feet  and  upon  and 
into  the  premises  of  claimant  and  trespassed  thereon  in 
so  doing  in  order  to  widen  the  improved  road  at  that 
point.     *    *    * 

"  6.  That,  thereafter,  and  at  about  the  end  of  April  or 
the  first  part  of  May,  1913,  when  the  frost  was  thawing 
from  the  soU,  the  greater  portion  of  the  said  hill  and  the 
premises  of  the  claimant,  slid  from  its  place  down  over 
the  site  of  the  retaining  wall,  and  of  the  excavation  made 
by  the  State's  contractor  and  upon  and  over  the  highway 
into  the  brook. 

'*  7.  That  said  removal  of  said  dry  stone  wall  and  the 
excavation  made  by  said  contractor  in  the  rear  thereof, 
were  negUgently  and  carelessly  done,  and  the  omission  to 
furnish  protection  and  support  for  claimant's  land  was 
negUgence  of  the  State,  and  that  said  operations  of  the 
State  and  its  contractor  were  done  and  performed  without 
claimant's  consent,  upon  the  premises  of  the  claimant, 
and  caused  the  sUde  of  the  claimant's  land  and  the 
injuries  thereto." 

The  court  further  found  that  as  a  result  of  the  slide 
claimant  was  damaged  to  the  amoimt  of  $2,200.  The 
claimant  filed  a  notice  of  intention  to  file  a  claim  against 
the  state  as  required  by  section  264  of  the  Code  of  Civil 
Procedure.    Such  notice  alleged  that  she  was  damaged 
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as  the  result  of  the  carelessness  and  negUgence  of  the  state 
in  the  construction  of  said  highway  which  "  passes  along- 
side the  premises  of  the  claimant.'' 

The  claim  subsequently  filed  by  her  is  in  substantial 
accord  with  the  notice  of  intention  to  present  a  claim. 
At  the  commencement  of  the  trial  in  the  Court  of  Claims 
she  moved  to  amend  the  claim  filed  by  her  by  inserting 
therein  certain  words  to  include  a  claim  for  *'  trespass 
and  unlawful  entry  "  upon  her  property  and  a  further 
general  allegation  as  follows: 

*'  That  on  or  about  the  first  day  of  May,  1913,  prior 
as  well  as  subsequent  thereto  the  said  State  of  New  York 
through  its  officers  and  agents  unlawfully  entered  into 
and  upon  said  premises  and  excavated  the  retaining  wall 
and  portion  of  the  front  yard  and  approaches  of  said 
premises  and  the  land  in  front  of  same  and  destroyed 
the  same  by  its  wrongful  acts." 

The  claim  was  amended  accordingly.  The  court  found 
as  a  conclusion  of  law:  "  That  the  state  was  guilty  of 
a  trespass  upon  the  premises  of  the  claimant  and  was 
negligent  in  the  performance  of  the  work  aforesaid  and 
in  the  plans  and  directions  therefor.     *     *     *." 

Judgment  was  entered  upon  the  award  of  the  Court 
of  Claims.  An  appeal  was  taken  to  the  Appellate  Division 
where  by  a  divided  court  the  judgment  was  reversed  and 
the  claim  dismissed.  {Konner  v.  State  of  New  Yorky 
180  App.  Div.  837.) 

We  do  not  in  this  opinion  discuss  the  question  con- 
sidered by  the  Appellate  Division  herein  relating  to  the 
claimant's  notice  of  intention  to  file  a  claim,  the  claim 
filed  by  her  and  the  amendment  thereto  because  we  have 
reached  the  conclusion  that  there  is  no  statute  which 
will  permit  the  claimant  to  recover  as  against  the  state 
on  the  facts  as  shown  by  the  record  either  on  her  claim 
as  originally  filed  or  as  amended. 

The  highway  which  ran  along  the  westerly  side  of  the 
claimant's  property  was  a  part  of  *'  route  4  "  as  described 
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in  section  120  of  the  Highway  Law  (Consolidated  Laws, 
chapter  25)  to  be  improved  at  the  sole  expense  of  the 
state.  The  commissioner  of  highways  determined  upon 
the  construction  of  that  highway  including  the  part 
thereof  in  front  of  claimant's  property  and  the  surveys, 
maps,  plans  and  specifications  were  prepared  accordingly. 
They  provided  for  a  deviation  from  the  line  of  the  existing 
highway  which  resulted  in  the  necessity  of  acquiring 
a  strip  of  the  claimant's  property  at  the  foot  of  the  hill 
next  to  the  existing  highway. 

Such  maps,  plans  and  specifications  were  adopted  as 
provided  by  statute  and  a  contract  was  entered  into  for 
the  construction  of  such  highway.  It  appears  from 
a  map  in  evidence  that  the  state  by  its  plans  proposed  to 
take  and  occupy  a  strip  of  the  claimant's  land  along  the 
highway,  triangular  in  form  running  from  a  point  at  the 
northwesterly  comer  thereof  adjoining  the  highway,  to 
a  width  of  16.4  feet  at  the  southwesterly  comer  of  her 
property  adjoining  the  highway,  it  being  a  strip  of  land 
about  one  himdred  and  forty-five  feet  long.  The  map 
showing  the  strip  to  be  acquired  is  indorsed:  "  State  of 
New  York,  Department  of  Highways.  Land  to  be 
acquired  for  the  Liberty-County  Line  Pt.  #1  State 
Highway  Route  No.  4,  Sullivan  County,  section  No.  12 
From  M.  Kannan,  (Reputed  owner.)" 

The  Highway  Law,  section  148,  as  it  existed  prior  to 
the  amendment  by  chapter  261,  Laws  of  1917,  provided: 

"  If  a  state  or  county  highway,  proposed  to  be  con- 
stmcted  or  improved  as  provided  by  this  article,  shall 
deviate  from  the  line  of  a  highway  already  existing,  the 
board  of  supervisors  of  the  county  where  such  highway 
is  located,  shall  acquire  land  for  the  requisite  right  of 
way  prior  to  the  actual  commencement  of  the  work  of 
construction.     *     *    *  >> 

It  is  conceded  that  neither  the  proposed  triangular 
strip  of  land  nor  any  part  of  the  lands  of  the  claimant 
was  acquired  by  the  board  of  supervisors  of  the  county 
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or  otherwise.  It  is  also  substantially  conceded  that  the 
contractor  without  waiting  for  the  board  of  supervisors 
to  acquire  said  lands  of  the  claimant  took  possession  of 
a  strip  of  land  owned  by  the  claimant  adjoining  such 
highway,  whether  exactly  conforming  to  the  lands  so 
proposed  to  be  taken  does  not  clearly  appear,  and  exca- 
vated the  same  as  found  by  the  Court  of  Claims. 

The  contract  made  by  the  state  for  the  building  of 
said  road  expressly  provided  that  "  The  contractor 
further  agrees  to  conform  with  the  provisions  of  chapter  30 
of  the  Laws  of  1909  (Consolidated  Laws,  chapter  25) 
and  the  amendments  thereto."  The  contractor,  therefore, 
in  trespassing  upon  claimant's  property  and  excavating 
the  same  prior  to  title  thereto  having  been  acquired 
by  the  board  of  supervisors  did  so  in  violation  of  his 
contract  with  the  state  and  the  statute  which  was  in 
substance  made  a  part  of  such  contract.  Such  trespass 
was  not  only  committed  without  the  authority  of  the 
state  but  contrary  to  its  express  conmiand.  It  was 
a  trespass  by  the  contractor  and  not  by  the  state. 

The  proposed  taking  of  such  lands  of  the  claimant 
was  not  unlawful.  Before  entering  thereon  for  the  pur- 
pose of  constructing  the  highway,  such  lands  should  have 
been  acquired  by  agreement  or  condemnation  as  provided 
by  statute.  The  facts  found  and  practically  conceded  as 
stated  above,  absolve  the  estate  from  any  claim  for  the 
trespass  of  the  contractor. 

It  is  urged,  however,  that  the  state  is  responsible  for  the 
trespass  of  the  contractor  because  of  the  acts  and  state- 
ments of  the  engineer  who  was  employed  by  the  state 
as  also  provided  by  the  statute.  The  Court  of  Claims, 
referring  to  the  work  done  by  the  contractor,  found: 
"  The  work  was  being  done  by  a  contractor  for  and  with 
the  state,  in  conformity  with  plans,  specifications, 
direction,  control  and  instructions  of  the  state,  and  the 
operations  of  said  contractor  hereinafter  referred  to  were 
in  conformity  therewith  and  pursuant  thereto.'' 
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The  only  evidence  on  which  to  base  this  finding  is  that 
the  engineer  staked  out  the  lines  of  the  highway  to  be 
improved  in  accordance  with  the  plans  and  directed  the 
contractor  to  make  the  excavations  in  accordance  with 
the  stakes  set  by  him.  This  evidence  falls  far  short 
of  a  direction  to  the  contractor  to  make  such  excavations 
before  title  to  the  property  on  which  the  excavations 
were  to  be  made  is  acquired.  The  direction  of  the 
engineer  as  stated  is  wholly  insufficient  on  which  to  base 
the  finding  of  fact.  Even  if  the  engineer  had  directed 
the  contractor  to  proceed  with  the  excavations  before 
title  to  claimant's  property  had  been  acquired,  knowing 
that  the  same  would  be  a  trespass  on  the  plaintiff's 
property,  his  direction  without  authority  from  the  state 
and  contrary  to  the  express  provision  of  the  statute 
would  not  be  binding  upon  the  state.  {Litchfield  v.  Bond, 
186  N.  Y.  66;  Kansas  v.  Colorado,  185  U.  S.  125;  Smith 
V.  State,  227  N.  Y.  405;  Saratoga  State  Waters  Corp.  v. 
Pratt,  227  N.  Y.  429.) 

If  the  engineer  gave  specific  direction  to  commit  the 
trespass  he  as  well  as  the  contractor  who  committed  the 
trespass  was  personally  liable  therefor.  It  would  appear 
from  the  record  that  the  state  highway  as  occupied  and 
used  includes  a  part  of  claimant's  property.  Such  part 
of  her  property  so  included  within  the  bounds  of  the 
highway  as  improved,  we  assume  has  now  been  per- 
manently appropriated  by  the  state  for  highway  purposes. 
She  has  a  meritorious  claim  for  the  wrongful  appropriation 
of  her  property  and  the  consequential  damages  resulting 
from  such  taking.  Although  we  cannot  sustain  her  claim 
as  presented,  if  there  is  m  fact  a  permanent  appropriation 
of  some  part  of  her  property  she  is  not  remediless  apart 
from  her  remedy  against  the  trespassers  and  in  any  event 
we  cannot  believe  that  either  the  county  or  the  state 
will  omit  pursuant  to  further  remedial  legislation  or 
otherwise  to  determine  and  pay  reasonable  compensation 
to  her  for  her  damages  so;fcir  at  least  as  they  have  been 
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occasioned  by  necessary  or  reasonable  acts  in  carrying 
out  the  plan  adopted  by  the  state  for  its  highway. 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

His  COCK,  Ch.  J.,  Cardozo,  Pound,  McLaughlin  and 
Andrews,  J  J.,  concur;  Crane,  J.,  dissents. 

Judgment  affirmed. 


Florence  Rolfe,  as  Administratrix  of  the  Estate  of 
Edmund  Rolfe,  Resi)ondent,  v.  Joseph  F.  Hewtft, 
Appellant. 

MMter  and  serrant  —  negligence  —  when  matter  not  liable 
for  injuries  to  person  riding  in  automobile  with  chauffeur 
without  knowledge  or  permission  of  owner  —  when  such 
person,  whether  riding  by  invitation  or  by  permission  of 
chauffeur,  not  licensee  of  owner  for  whose  safety  he  was 
responsible  —  erroneous  instructions  to  Jury. 

1.  Where  defendant,  who  had  previously  instructed  his  chauffeur 
not  to  permit  another  person  to  ride  in  the  car,  unless  defendant  gave 
express  permission  to  that  effect  or  was  himself  in  the  automobile  at 
the  time;  and  thereafter  the  chauffeur  was  directed  by  defendant  to 
go  to  a  village  after  some  building  materials,  and  plaintiff's  intestate, 
a  contractor  working  for  defendant,  without  defendant's  knowledge, 
got  into  the  car,  but  whether  with  the  permission  or  against  the 
objection  and  protest  of  the  chauffeur  does  not  appear,  and  rode 
with  him  to  the  village  and  assisted  in  procuring  the  materials  for 
which  the  chauffeur  had  been  sent,  and  again  got  in  the  car  to  return, 
and  on  the  way  back  the  car  was  overturned,  the  chauffeur  killed  and 
plaintiff's  intestate  injured  so  that  he  died  shortly  thereafter,  the 
plaintiff  cannot  recover. 

2.  Where  in  such  case  the  trial  judge  submitted  the  case  to  the  jury 
with  instructions  that,  if  they  found  that  the  accident  was  caused  by 
the  negligence  of  the  chauffeur,  plaintiff  could  recover,  (a)  if  the  intes- 
tate was  a  licensee,  in  the  car  by  permission  of  the  chauffeur,  the 
defendant,  through  his  chauffeur,  owed  him  ordinary  care  not  to 
increase  the  danger  while  there  riding  or  to  create  a  new  danger,  or 
(b)  if  the  intestate  was  a  trespasser,  that  is,  had  forced  his  way  in  the 
car  without  the  permission  of  the  chauffeur,  that  the  chauffeur  would 
not  be  justified  in  wantonly  or  willfully  injuring  him,  and  if  he  did. 
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then  they  might  find  the  defendant  liable.  Held,  error,  and  that  the 
judgment  must  be  reversed  for  two  reasons:  Firaty  because  there  is 
absolutely  no  evidence  in  the  record  which  would  justify  a  finding  that 
the  chauffeur  wantonly  or  willfully  injured  the  intestate  or  caused  his 
death,  and  the  jury  should  have  been  so  instructed.  Second,  the  record 
does  not  disclose  any  evidence  that  the  intestate  was  in  the  car  at 
the  time  of  the  accident  with  the  consent,  permission  or  knowledge  of 
defendant,  and  as  to  him  he  was  not  a  licensee.  If  he  were  in  the  car 
with  the  consent  of  the  chauffeur,  then  as  to  him  he  was  a  licensee, 
but  not  as  to  the  defendant.  The  chauffeur  in  permitting  him  to  ride 
was  not  acting  within  the  scope  of  his  employment  or  doing  anything 
to  further  the  defendant's  interests.  (Grimshaw  v.  Lake  Shore  &  M, 
S.  Ry.  Co,,  205  N.  Y.  371,  distinguished.) 
Rolfe  V.  Hewitt,  184  App.  Div.  920,  reversed. 

(Argued  November  20,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  20,  1918,  affirming  a  judgment  in  favor  of 
plaintifif  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
• 

Andrew  J.  Nellis  and  James  B.  Henney  for  appellant. 
There  was  neither  pleading  nor  evidence  to  justify  a 
recovery.  The  respondeat  superior  rule  is  inapplicable. 
(Haskell  v.  L.  H.  &  P.  Co.,  209  N.  Y.  91;  Southvrick  v. 
Bank,  84  N.  Y.  429;  Stewart  v.  Sulger,  174  App.  Diy.  841; 
Massaletti  v.  Fitzroy,  228  Mass.  487;  Lowell  v.  WiUiams, 
183  App.  Div.  701;  Morris  v.  Brown,  111  N.  Y.  330; 
Stensler  v.  Gas  Light  Co.,  179  App.  Div.  774;  226  N.  Y. 
125;  Kennedy  v.  R.  &  L.  Co.,  224  Mass.  207;  Walker  v. 
Fuller,  223  Mass.  566;  Scott  v.  Peabody,  153  111.  App.  103; 
Walker  v.  Coal  Co.,  144  Ga.  695;  Hume  v.  Elder,  178 
App.  Div.  652.)  The  court  erred  in  charging  that  the 
chauffeur  might  be  found  to  have  willfully  and  wantonly 
injured  intestate,  and  in  refusing  to  charge  no  facts  were 
proved  from  which  willfulness  and  wantonness  could  be 
inferred,     (Duree  Case,  241  Fed.  Rep.  456.) 
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William  H.  Hamilton  and  Norman  C.  ConkUn  for 
respondent.  The  plaintiff  was  entitled  to  recover  on  the 
theory  that  Rolfe  was  a  licensee  or  invitee.  (McHarg 
V.  Adt,  221  N.  Y,  510;  Phila.  &  R.  Ry.  Co.  v.  Derby,  14 
How.  [U.  S.]  468;  Grimshaw  v.  Lake  Shore  &  M.  S.  R.  R.j 
205  N.  Y.  371;  140  App.  Div.  688;  Harris  v.  Perry  Co., 
1903,  2  K.  B.  219;  Perkins  v.  Galloway,  L.  R.  A.  1916 
E.  1190;  73  So.  Rep.  956;  Steaniboat  New  World  v.  King, 
16  How.  [U.  S.]  467;  Adams  v.  Tozier,  163  App.  Div.  751; 
Patnode  v.  Foote,  153  App.  Div.  494;  Royal  Indemnity  Co. 
v.  P.  &  W.  Refining  Co.,  98  Misc.  Rep.  631;  Stem  v. 
International  Ry.  Co.,  167  App.  Div.  503;  220  N.  Y.  284; 
Beard  v.  Klusmeier,  158  Ky.  153;  Fitzjarrell  v.  Boyd,  91 
Atl.  Rep.  547;  Huddy  on  Automobiles,  §  113;  Geibel  v. 
Elwell,  19  App.  Div.  285.)  There  was  no  error  in  the 
submission  of  the  case  to  the  jury.  {Rounds  v.  D.,  L.  & 
W.  R.  R.  Co.,  64  N.  Y.  129;  Johnson  v.  Coey,  237  HI.  88; 
Stern  v.  International  Ry.  Co.,  167  App.  Div.  503;  220 
N.  Y.  284;  Countryman  v.  Fonda,  J.  &  G.  R.  R.,  166  N.  Y. 
201;  Kelly  v.  Willis,  116  App.  Div.  756;  McCahiU  v.  A'.  Y. 
Transportation  Co.,  201  N.  Y.  221;  Du  Bois  v.  Decker, 
130  N.  Y.  325;  P.  &  R.  Ry.  Co.  v.  Derby,  14  How.  [U.  S.] 
468;  Grimshaw  v.  Lake  Shore  R.  R.,  205  N.  Y.  371;  Harris 
V.  Perry  &  Co.,  1903,  2  K.  B.  219;  Steamboat  New  World 
V.  King,  16  How.  [U.  S.]  467;  McHarg  v.  Acft,  221  N.  Y. 
510.)  The  rule  of  respondeat  superior  appUes.  {Lowell 
V.  Frank,  183  App.  Div.  701 ;  Perkins  v.  Galloway,  L.  R. 
A.  1916  E.  1190;  ScoU  v.  Lotting,  140  N.  W.  Rep.  186; 
McHarg  v.  Adt,  221  N.  Y.  510.) 

McLaughlin,  J.  On  the  30th  of  March,  1917,  plain- 
tiff's intestate  was  killed  by  the  overturning  of  an 
automobile  in  which  he  was  riding.  The  automobile 
was  owned  by  the  defendant  and  at  the  time  of  the  accident 
was  being  driven  by  his  chauffeur  on  the  highway  between 
Bearsville  and  Woodstock,  in  the  coimty  of  Ulster, 
N.  Y.    This  action  was  brought  to  recover  damages  by 
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reason  of  his  death,  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  chauffeiu*.  Plaintiff  had  a 
verdict,  upon  which  judgment  was  entered,  and  an  appeal 
taken  to  the  Appellate  Division,  third  department, 
which  resulted  in  an  afltanance,  by  divided  court,  and 
defendant  appeals  to  this  court. 

The  defendant  was  erecting  a  bungalow  near  Wood- 
stock, through  one  Niernsee,  as  contractor,  and  one 
Lithgow,  as  superintendent  of  construction.  Shortly 
after  eleven  o'clock  on  the  morning  of  the  day  named, 
defendant  directed  his  chauffeiu*  to  drive  to  Bearsville 
or  Woodstock  to  get  certain  materials,  a  list  of  which 
Lithgow  had  made  and  which  were  needed  in  the  con- 
struction of  the  bungalow,  and  to  be  back  by  one  o'clock. 
The  intestate  had  a  contract  to  do  certain  work  on  the 
bimgalow,  and  which  on  the  day  named  he  had  sub- 
stantially completed.  After  the  list  of  materials  wanted 
had  been  made  by  Lithgow,  the  intestate  took  the  same 
and  gave  it  to  th^  chauffeur.  Shortly  thereafter  Lithgow 
and  the  defendant  went  to  the  chauffeur,  who  was  with 
defendant's  automobile  a  short  distance  from  the  bunga- 
low, and  told  him  they  wanted,  in  addition  to  what  was  on 
the  list,  twenty-five  pounds  of  shingle  nails,  and  defendant 
then  gave  hJTn  the  money  to  pay  for  the  materials  desired. 
Where  the  intestate  was  at  this  time  does  not  appear. 
The  chauffeur  had  previously  been  instructed  by  defend- 
ant not,  under  any  circumstances,  to  permit  another 
person  to  ride  in  the  car,  unless  defendant  gave  express 
permission  to  that  effect,  or  was,  himself,  in  the  auto- 
mobile at  the  time.  After  receiving  the  list  of  materials 
wanted,  the  chauffeiu*  started  with  the  car  to  get  them. 
Sometime  thereafter  plaintiff's  intestate  got  into  the 
car  —  just  when  or  where  does  not  appear —  nor  does  it 
appear  whether  it  were  with  the  permission  or  against 
the  objection  and  protest  of  the  chauffeur.  It  does 
appear,  however,  that  he  was  in  the  car  when  it  passed 
through  Woodstock  and  when  it  reached  Bearsville.    On 
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reaching  Bearsville  he  took  from  the  chauflfeur  the  list 
of  the  materials  wanted  and  the  money  which  had  been 
given  to  the  chauflfeur  by  defendant,  went  into  the  store 
and  made  the  purchases,  and  returned  with  the  materials 
to  the  car,  again  getting  into  it.  On  the  return  from 
Bearsville  the  chauflfeur  apparently  lost  control  of  the 
car  and  the  same  left  the  highway,  killing  him  and 
injuring  the  intestate  so  that  he  died  shortly  thereafter, 

The  learned  trial  justice  submitted  the  case  to  the  jury 
with  instructions  that  if  they  found  the  accident  was 
caused  by  the  negligence  of  the  chauflfem*,  they  might 
find  a  verdict  in  favor  of  the  plaintiflf  upon  either  one 
of  two  theories:  (a)  That  the  intestate  was  a  licensee, 
that  is,  that  he  was  in  the  car  by  permission  of  the 
chauflfeur,  in  which  case  defendant,  through  his  chauflfeur, 
owed  him  ordinary  care  not  to  increase  the  danger  while 
there  riding,  or  to  create  a  new  danger;  or  (b)  that  he 
was  a  trespasser,  that  is,  that  he  had  forced  his  way  into 
the  car  without  permission  of  the  chauflfem*,  but  in  that 
case  the  chauflfeur  would  not  be  justified  in  wantonly 
or  willfully  injuring  him,  and  if  he  did,  then  they  might 
find  defendant  Uable.  Exception  was  taken  to  the 
instruction  that  the  jury  might  find  defendant  liable  if 
the  chauflfeur  willfully  and  wantonly  injured  the  intestate, 
and  the  court  was  asked  to  charge  that  there  was  no 
evidence  which  would  justify  a  finding  to  that  eflfect, 
which  was  refused,  and  an  exception  also  taken. 

I  am  of  the  opinion  that  the  judgment  must  be  reversed 
for  two  reasons:  First,  because  there  is  absolutely  no 
evidence  in  the  record  which  would  justify  a  finding  that 
the  chauflfeur  wantonly  or  willfully  injured  the  intestate 
or  caused  his  death,  and  the  jury  should  have  been  so 
instructed.  Second,  the  record  does  not  disclose  any 
evidence  that  the  intestate  was  in  the  car  at  the  time 
of  the  accident  with  the  consent,  permission  or  knowledge 
of  defendant,  and  as  to  him  he  was  not  a  licensee.  If  he 
were  in  the  car  with  the  consent  of  the  chauflfeur,  then 
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as  to  him  he  was  a  licensee,  but  not  as  to  the  defendant. 
The  chauflfenr,  in  permitting  him  to  ride,  was  not  acting 
within  the  scope  of  his  employment  or  doing  anything 
to  further  the  defendant's  interests.  {Mott  v.  Consumers^ 
Ice  Co.,  73  N.  Y.  543.) 

The  rule  is  well  settled  that  an  agent  binds  his  master 
only  as  to  acts  done  within  his  actual  authority,  or 
within  the  apparent  scope  thereof.  {Timpson  v.  AUeriy 
149  N.  Y.  513,  519;  Edwards  v.  Dooley,  120  N.  Y.  540, 
551.)  A  servant  is  acting  within  the  scope  of  his  employ- 
ment when  he  is  engaged  in  doing  for  his  master  what 
he  has  been  directed  to  do,  or  as  Mechem  on  Agency 
(Vol.  2,  sec.  1875)  says:  ''  Any  act  which  can  fairly 
and  reasonably  be  deemed  to  be  an  ordinary  and  natural 
incident  or  attribute  of  that  act,  or  a  natural,  direct 
and  logical  result  of  it."  The  chauffeur  had  been  directed 
to  do  a  specific  thing.  He  needed  no  assistance  in  doing 
that  act,  and  if  the  intestate  got  into  the  car  at  his 
invitation,  or  with  his  permission,  he  was  not  acting 
within  the  scope  of  his  authority,  but  contrary  to  express 
orders  theretofore  given.  {Rose  v.  Balfe,  223  N.  Y.  481.) 
When  the  owner  of  a  private  car  sends  his  chauflfeur 
on  an  errand,  that  does  not  give  him  authority  to  take 
into  it  a  person  casually  met  upon  the  highway,  {Eaton 
V.  D.,L.  &  W.  R.  R.  Co.,  57  N.  Y.  382;  Morris  v. 
Brown,  111  N.  Y.  318;  Finley  v.  Hudson  El.  Ry.  Co., 
64  Hun,  373;  affd.,  on  opinion  below,  146  N.  Y.  369; 
Raible  v.  Hygienic  Ice  &  Refrigerating  Co.,  134  App.  Div. 
705.) 

In  the  Eaton  case  plaintiff  was  invited  by  the  con- 
ductor of  a  coal  train  upon  defendant's  road  to  ride  in 
the  caboose,  the  conductor  promising  to  get  him  employ- 
ment as  a  brakeman.  While  so  riding,  plaintiff  was 
injured  through  the  negligence  of  defendant's  employees. 
The  court  held  defendant  was  not  hable,  stating  that 
plaintiff  could  only  be  lawfully  on  the  train  by  an 
authorized  act  of  the  conductor. 


492  EoLFE  V,  Hewitt. 


[227  N.  Y.]  Opinion,  per  McLaughlin,  J.  [Jan., 

In  the  Morris  case  defendants  were  engaged  in  exca- 
vating for  a  tunnel.  Plaintiff's  intestate,  a  civil  engineer, 
while  riding  on  a  dump  car  which  ran  on  a  track  in  and 
out  of  a  tunnel,  was  thrown  from  the  car  and  killed,  due 
to  the  negligence  of  the  brakeman  in  charge  of  the  car. 
These  cars  were  not  intended  as  facilities  for  taking 
persons  in  and  out  of  the  tunnel,  but  it  appeared  that 
the  intestate  had  been  accustomed,  with  the  consent  of 
the  brakeman,  to  ride  upon  it,  though  it  did  not  appear 
this  had  been  with  the  knowledge  of  the  defendants, 
nor  that  the  brakeman  had  any  authority  to  give  his 
consent.  This  court  held  that  the  trial  judge  erred  in 
submitting  the  case  to  the  jury  and  took  occasion  to 
point  out  that  the  knoMedge  of  the  brakeman  that 
plaintiff's  intestate  had  been  riding  on  the  car  on  previous 
occasions,  and  the  permission  of  the  brakeman,  did  not 
bind  the  defendants;  and  that  the  brakeman  was  not 
their  agent  for  that  purpose. 

In  the  Finley  case  the  plaintiff,  a  boy,  was  invited 
by  the  motorman  to  ride  upon  a  car  in  payment  for  his 
services  in  opemng  a  switch  which  it  was  the  duty  of  the 
motorman  to  open.  It  was  held  that  the  motorman,  in 
extending  the  invitation,  was  not  acting  within  the  line 
of  his  duty  or  doing  it  in  furtherance  of  defendant's 
interest  or  for  its  benefit,  the  court  saying:  "  Not  only 
is  it  not  within  the  scope  of  his  employment  to  invite 
people  to  ride  free,  or  to  employ  others  to  assist  him  in 
the  performance  of  his  duties  and  compensate  them  by 
free  transportation,  but  in  this  particular  case  the 
defendant  *  *  *  had  ordered  their  motorman  not 
to  permit  or  allow  it,  and  had  made  rules  against  it." 
(p.  374.) 

In  the  Raible  case  defendant's  stableman,  who  had  no 
authority  to  employ  assistants,  called  plaintiff,  a  boy 
fifteen  years  of  age,  to  lead  a  horse  to  a  watering  trou^, 
although  there  was  no  emergency  which  rendered  such 
assistance  necessary.  *  The  boy  was  kicked  by  the  horse, 
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while  returning  from  the  trough,  and  it  was  held  that 
the  act  of  the  stableman  in  permitting  the  plaintiff  to 
lead  the  horse  was  a  delegation  of  his  personal  duty  and 
the  substitution  of  another  in  his  place,  which  was 
clearly  beyond  the  scope  of  his  authority  and  unauthorized 
by  defendant. 

There  are  numerous  authorities  to  the  same  effecft. 
Thus,  in  Walker  v.  Fuller  (223  Mass.  566)  plaintiff  was 
injured  while  riding  in  an  automobile  driven  by  one 
Woods,  an  employee  of  the  defendant.  The  plaintiff 
was  also  in  defendant's  employ,  but  had  finished  his 
work  for  the  day  and  while  waiting  to  take  a  street  car 
saw  Woods  drive  out  of  the  defendant's  yard.  He  asked 
him  if  he  were  going  to  town  and  when  the  latter  replied 
that  he  was,  he  got  into  the  automobile  and  was  injured 
by  reason  of  the  negligence  of  the  driver.  It  was  held 
that  defendant  was  not  liable;  that  plaintiff  was  not 
being  carried  in  the  automobile  at  the  time  he  was  injured 
by  reason  of  any  invitation  of  defendant,  or  any  one 
in  his  employ  who  was  authorized  by  him  to  extend  such 
an  invitation.  (See,  also,  DriscoU  v.  Scanlon,  165  Mass. 
348;  McQueen  v.  People's  Stare  Co.,  97  Wash.  387;  ScoU 
V.  Peabody  Coal  Co.,  153  111.  App.  103;  Flower  v.  Penn- 
sylvania  R.  R.  Co.,  69  Penn.  St.  210;  Dover  v.  Mayes 
Mfg.  Co.,  157  N.  C.  324;  Schulwitz  v.  Delta  Lumber  Co., 
126  Mich.  559;  Kieman  v.  New  Jersey  Ice  Co.,  74 
N.  J.  L.  175;  Hoar  v.  Maine  Central  R.  R.  Co.,  70  Me. 
65;  Dougherty  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co., 
137  la.  257;  HaU  v.  Missouri  Pacific  Ry.  Co.,  219  Mo. 
553;  Central  Stamping  Co.  v.  McKeon,  255  Fed.  Rep.  8; 
Duree  v.  Wabash  R.  Co.,  241  Fed.  Rep.  454;  Lygo  v. 
N&wbold,  9  Exch.  302  [1854];  Lord  Halsbury's  Laws  of 
England,  vol.  20,  p.  255.) 

But  it  is  urged  by  the  attorney  for  the  respondent 
that  Grimshaw  v.  Lake  Shore  &  Michigan  Southern  Ry. 
Co.  (205  N.  Y.  371)  is  an  authority  for  the  maintenance 
of  this  action.    I  do  not  think  so.    The  rule  there  laid 
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down  is  not  applicable  to  the  facts  of  this  case,  as  a  brief 
consideration  of  what  was  there  decided  will  show.    The 
decision  in  no  way  involved  the  doctrine  of  respondeat 
superior.    Plaintiff's    intestate    wcfirked    in    the   master 
mechanic's  office  of  the  Erie  railroad  at  Buffalo.     He 
had  been  there  employed  for  several  weeks,  and  with 
others  had  been  in  the  habit  of  riding  6n  a  Wabash  engine 
to  and  from  his  work,  a  distance  of  two  and  a  hajf  or 
three  miles.    At  the  time  of  the  accideirt  he,  with  several 
others,  was  on  this  engine,  which  was  against  the  rules 
of  the  Wabash  Company.    At  an  intersection  of  the 
tracks  of  the  Erie  and  Lake  Shore  and  Michigan  Southern 
railroads,   the  Wabash  engine  was  struck  by  a  Lake 
Shore  train,  due  to  the  negligence  of  the  switchman  of 
the  latter  road,  resulting  in  the  intestate's  death.    He 
sustained  no  relatiojQ  whatever  to  the  Lake  Shore  road, 
and  the  sole  question  decided  was  whether  that  road 
was  liable  by  reason  of  the  negligence  of  its  switchman. 
The  status  of  the  intestate  on  the  Wabash  engine  at  the 
time  of  the  collision  was  not  involved  in  the  decision 
and  in  fact  was  immaterial  to  the  question  tried.    This 
is  not  only  apparent  from  the  charge  of  the  trial  judge, 
but  also  from  the  opinion  delivered  in  this  court.    Judge 
Bartlett  said:    "  Further  than  that,  the  status  of  the 
injured  person  toward  the  corporation  on  whose  loco- 
motive he  was  riding  was  immaterial  to  the  company 
operating  the  train  which  caused  the  injury."     (p.  377.) 
It  is  true  there  are  expressions  in  the  opinion  to  the  effect 
that  he  was  either  a  Ucensee  or  a  trespasser,  and  if  the 
former,  the  defendant,  if  negligent,  would  be  liable,  but  if 
the  latter,  not.    He  was,  as  to  the  defendant,  neither  one 
nor  the  other  and  such  expressions  and  what  was  said 
in  the  opinion  on  that  subject  were  unnecessary  and  in 
no  way  involved  in  the  decision.    A  judicial  opinion,  like 
a  judgment,  must  be  read  as  applicable  only  to  the  facts 
involved  and  is  an  authority  only  for  what  is  actually 
decided. 
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The  judgments  of  the  Appellate  Division  and  Trial 
Term  should,  therefore,  be  reversed,  and  new  trial 
granted,  with  costs  to  abide  event. 

HiscocK,  Ch.  J.,  Chase  and  Andrews,  JJ.,  concur; 
Cardozo,  Pound  and  Crane,  JJ.,  concur  in  result  in 
memorandum  as  follows:  Cardozo,  Pound  and  Crane, 
J  J.,  are  of  the  opinion  that  the  evidence  •would  justify 
the  submission  to  the  jury  of  the  •question  whether  the 
decedent  was  in  the  car  as  the  licensee  of  the  defendant, 
but  concur  in  the  view  that  the  defendant  is  not  liable 
to  one  who  was  merely  the  licensee  of  his  chanffeui', 
and  that  the  judgment  cannot  be  sustained  upon  the 
theory  of  the  trial. 

Judgments  reversed,  etc.  ,  » . 


Amanda  Tillman,  Individually  and  as  Administratrix 
with  the  Will  Annexed  of  the  Estate  of  Anna  C. 
Erickson,  Deceased,  Appellant,  v.  Charles  A.  Ogren, 
B&  Executor  of  Lars  Erickson,  Deceased,  Respondent. 

WUl  —  testamentary  gift  —  absolute  gift  f oUowed  by  repug- 
nant gift  to  another  —  when  such  absolute  gift  not  modified 
or  qualifled  by  subsequent  provision. 

1.  A  gift  to  one  followed  by  a  gift  to  another  of  such  part  thereof 
as  may  remain  at  the  decease  of  the  first  taker,  can  be  enforced  when 
the  intention  of  the  giver  is  clear  and  definite  to  limit  the  gift  to  the 
first  taker  to  a  life  estate  with  power  to  dispose  of  the  principal  or  any 
part  thereof  during  his  lifetime  and  to  give  to  another  such  part  of 
the  principal  as  is  not  disposed  of  in  the  lifetime  of  the  first  taker. 
The  gift  over  after  a  gift  that  is  apparently  absolute  is  sustained 
because  it  is  ascertained  that  it  was  not  the  giver's  intention  to  make 
an  absolute  gift,  but  one  qualified  and  limited  by  the  subsequent  or 
other  provisions  of  the  will  or  instrument  creating  the  gifts.  The 
conmion-law  rule  governing  repugnant  gifts  has  been  changed  by  stat- 
ute (Real  Property  Law  [Cons.  Laws,  ch.  50],  §  57;  Personal  Property 
Law  [Cons.  Laws,  ch.  41],  §  11). 

2.  Where  there  is  an  absolute  gift  of  real  or  personal  property,  in 
order  to  qualify  it  or  cut  it  down  the  latter  part  of  the  will  should  show 
equally  clear  intention  to  do  so  by  use  of  words  definite  in  the  meaning 
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and  by  expressions  which  must  be  regarded  as  imperative,  and  -vdiere 
a  wife  gave  all  of  her  residuary  estate  to  her  husband,  his  heirs  and 
assigns  forever,  ''  with  the  understanding  "  that  at  his  decease  all  of 
the  estate  which  he  should  derive  under  her  will  and  then  undisposed 
of  should  be  given  and  turned  over  to  the  sister  of  testatrix,  such 
provision  constituted  a  clear,  certain,  unqualified  and  absolute  gift  to 
the  husband;  the  statement  that  such  g^ift  was  given  '*  with  the  under- 
standing" that  the  husband  should  give  any  part  of  the  residuary 
estate  not  disposed  of  by  him  to  testatrix'  sister  does  not  import  a 
contract  already  made  or  arising  from  an  acceptance  by  her  husband 
of  the  bequest  and  devise.  The  gift  to  the  husband  was  absolute  and 
there  was  no  gift  to  the  sister. 

Tillnian  v.  Ogren,  182  App.  Div.  672,  affirmed. 

(Argued  November  21,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  October  11,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judg- 
ment entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  so  far  as  the  same  was  appealed  from  by 
the  plaintiff  and  reversing  said  judgment  in  so  far  as  the 
same  was  appealed  from  by  the  defendant  and  directing 
a  dismissal  of  the  complaint. 

In  1903  Lars  Erickson  and  his  wife,  Anna  C.  Erickson, 
lived  in  Brooklyn.  Mrs.  Erickson  owned  a  building  at 
522  Classon  avenue  in  a  part  of  which  she  lived  with  her 
husband.  On  January  17,  1903,  she  made  her  will  and 
on  March  27,  1903,  she  died.  By  her  will  she  made  her 
husband  executor  and  gave  her  sister  Amanda  Tillman, 
$1,000.     She  then  provided: 

"  Fourth.  I  give  and  bequeath  to  my  beloved  husband 
Lars  Erickson  all  of  the  rest  and  remainder  of  my  estate 
both  real  and  personal  to  have  and  to  hold  the  same  to 
him,  his  heirs  and  assigns  forever,  with  the  understanding 
that  at  the  decease  of  the  said  Lars  Erickson  all  of  the 
estate  which  he  shall  derive  under  this  will  which  shall 
then  remain  by  him  undisposed  of  he  shall  give  and  turn 
over  to  my  sister  Amanda  Tillman.'' 

Her  will  was  duly  probated  and  letters  testamentary 
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were  issued  to  Lars  Erickson.    The  decision  in  this  case 
contains  findings  of  fact,  among  which  are  the  following: 

"3.  That  the  entire  estate,  both  real  and  personal,  of 
which  said  Anna  C.  Erickson  died  seized  or  possessed, 
consisted  of  the  following: 

'*  Real  Estate:  Number  522  Classon  Avenue,  Borough 
of  Brooklyn,  City  of  New  York. 

"  Personal  estate:  Amount  on  deposit  in  Kings  County 
Trust  Company,  $4,500. 

'*  5.  That  under  said  decree  (in  proceeding  on  petition 
of  Lars  Erickson)  the  Siurogate's  Court  of  Kings  County 
in  judicially  settling  and  allowing  the  account  of  said 
Lars  Erickson  as  executor  of  the  estate  of  Anna  C. 
Erickson,  directed  to  be  turned  over  to  him,  Lars  Erick- 
son, the  sum  of  Three  thousand  one  hundred  and  fifty-five 
and  19/100  ($3,155.19)  dollars  balance  of  personal 
property  remaining  in  the  hands  of  said  Lars  Erickson 
as  such  executor    *    *    *." 

"  6.  Said  Lars  Erickson  thereupon  transferred  to  him- 
self said  balance  of  three  thousand  one  hundred  fifty-five 
and  19/100  ($3,155.19)  Dollars  as  directed  by  aforesaid 
decree  taking  the  same  pursuant  and  subject  to  the 
provision  of  said  fourth  paragraph  of  the  said  will  of  Anna 
C.  Erickson,  deceased." 

Lars  Erickson  died  on  the  first  of  February,  1914, 
leaving  a  last  will  in  which  he  gave  all  of  his  property 
after  the  payment  of  his  debts  and  funeral  expenses  to 
his  sister  and  sister-in-law  to  be  divided  between  them 
share  and  share  alike.  His  will  was  duly  admitted  to 
probate  and  letters  testamentary  were  duly  issued  to 
the  defendant  as  executor.    The  court  further  found: 

"  8.  That  at  the  time  of  the  death  of  said  Lars  Erick- 
son all  the  estate  which  he  derived  under  the  aforesaid 
will  of  said  Anna  C.  Erickson  which  then  remained  by 
him  undisposed  of  was  as  follows: 

"  Parcel  of  real  estate  known  as  Number  522  Classon 
Avenue,  Borough  of  Brooklyn,  City  of  New  York, 

32 
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"  The  sum  of  one  thousand  five  hundred  ($1,500)  Dollars 
borrowed  on  such  real  estate  by  said  Lars  Erickson. 

"  9.  That  on  or  about  the  third  day  of  February, 
1914,  Amanda  Tillman,  the  plaintiff  herein,  was  duly 
appointed  by  a  decree  of  the  Surrogate  of  the  County  of 
Kings  administratrix  with  the  will  annexed  of  all  and 
singular  the  goods,  chattels  and  credits  which  were  of 
said  Anna  C.  Erickson,  deceased,  left  imadministered. 

"  10.  That  on  the  second  day  of  April,  1915,  the 
plaintiff  individually  and  as  administratrix  aforesaid 
caused  a  claim  for  said  Three  thousand  one  hxmdred  and 
fifty-five  and  19/100  ($3,155.19)  Dollars  to  be  duly 
presented  to  said  executor  but  he  has  refused  to  allow 
the  same  and  on  the  contrary  on  or  about  May  17,  1915, 
caused  notice  to  be  served  on  the  plaintiff  herein  that  he 
doubts  the  justice  and  validity  of  the  claim  and  disputes 
and  rejects  the  same." 

The  said  Lars  Erickson  did  not  sell  the  real  estate 
owned  by  his  wife,  Anna  C.  Erickson,  at  the  time  of  her 
death,  but  on  the  18th  of  November,  1911,  he  borrowed 
thereon  $1,500,  giving  as  security  therefor  his  bond  and 
a  mortgage  covering  the  premises  so  owned  by  said  Anna 
C.  Erickson  at  the  time  of  her  death,  which  mortgage 
has  not  been  paid.    The  coiuii  further  found: 

"11.  That  on  the  second  day  of  April,  1915,  the 
plaintiff  individually  and  as  such  administratrix  as 
aforesaid  caused  a  claim  for  said  one  thousand  five  hundred 
($1,500)  dollars  to  be  duly  presented  to  said  executor 
but  he  has  refused  to  allow  the  same  and  on  the  contrary 
on  or  about  May  17,  1915,  caused  notice  to  be  served 
on  the  plaintiff  herein  that  he  doubts  the  justice  and 
validity  of  the  claim  and  disputes  and  rejects  the  same. 

"  14.  The  said  sum  of  one  thousand  five  hundred 
($1,500)  Dollars  was  deposited  by  the  said  Lars  Erickson 
in  the  Brevoort  Savings  Bank  on  the  twentieth  day  of 
November,  1911,  to  his  own  credit.'' 

The  trial  court  found  as  a  conclusion  of  law: 
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''2.  The  plaintiff  is  entitled  to  judgment  that  the 
defendant  retain  the  said  sum  of  one  thousand  five 
hundred  ($1,500)  dollars  and  the  interest  received  or  to 
be  received  therefrom  since  the  death  of  the  said  Lars 
Erickson  until  the  plaintiff  or  her  executors,  administrators 
or  assigns,  deliver  or  tender  to  the  said  defendant  a 
certificate  of  satisfaction  of  the  said  mortgage  together 
with  the  said  bond  and  that  thereupon  the  defendant 
shall  pay  over  said  sum  and  interest  to  this  plaintiff  or 
her  executors,  administrators  or  assigns." 

The  complaint  as  to  the  first  cause  of  action  which 
related  to  said  $3,155.19  was  dismissed  upon  the  merits 
because  it  had  not  been  shown  that  any  part  thereof 
remained  imdisposed  of  by  the  said  Lars  Erickson. 
Judgment  was  entered  accordmgly  dismissing  the  first 
cause  of  action  and  for  $1,500,  with  interest  on  the  second 
cause  of  actipn  ''  Except  that  at  his  (defendant's)  election 
the  said  defendant  may  satisfy  said  bond  and  mortgage  out 
of  said  moneys  and  deliver  a  certificate  of  satisfaction  to 
the  plaintiff  herein  or  to  her  executors,  administrators  or 
assigns." 

The  plaintiff  appealed  to  the  Appellate  Division  from 
so  much  of  the  judgment  as  dismissed  the  first  cause  of 
action  of  the  complaint  and  the  defendairt  from  so  much 
of  the  judgment  as  directed  the  return  of  the  $1,500  as 
stated.  The  Appellate  Division  affirmed  the  judgment 
so  far  as  it  was  appealed  from  by  the  plaintiff  and  reversed 
the  judgment  so  far  as  it  was  appealed  from  by  the 
defendant,  and  directed  judgment  generally  dismissing 
the  complaint.  {Tillman  v.  -Ogren,  182  App.  Div.  672.) 
It  is  from  the  judgment  entered  upon  such  order  that 
the  plaintiff  appeals  to  this  coiui;. 

WiUiam  Mitchell  and  William  Mitchell  Van  Winkle  for 
appellant.  The  fourth  clause  of  the  will  of  Anna  C. 
Erickson  did  not  give  the  right  or  power  to  Erickson 
to  dispose  of,  by  his  will,  any  part   of  the  residuary 
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estate  of  his  wife  to  any  one  but  the  plaintiff.  {Goebd 
V.  Wolf,  113  N.  Y.  405.)  Wills  are  always  to  be  inter- 
preted in  accordance  with  the  real  intent  of  the  testator 
rather  than  in  accordance  with  any  technical  rules  of 
law  as  to  what  certain  words  mean.  Plaintiff's  right  to 
judgment,  as  prayed  for,  is  clearly  established.  {Matter 
of  Ithaca  Trust  Company,  220  N.  Y.  437;  CoU  v.  Heard^ 
10  Hun,  189;  Kent  v.  Fisk,  151  App.  Div.  279;  Sco- 
ward  V.  Davis,  198  N.  Y.  415;  Matter  of  Cager,  111  N.  Y. 
343.)  The  "  understanding  "  in  the  fourth  clause  of  the 
wiD  of  Anna  C.  Erickson  was  binding  on  Lars  Erickson 
as  soon  as  he  accepted  her  testamentary  gift  of  her  resid- 
uary estate  under  and  with  such  understanding.  The 
''  understanding ''  was  valid,  was  based  on  a  good  and 
sufficient  consideration,  and  was  and  is  enforceable  in 
this  action  in  equity.  {Ricker  v.  Leo,  1 15  N.  Y.  93 ;  CoUon 
V.  CoUon,  127  U.  S.  300;  Matter  of  Will  of  O'Hara,  95 
N.  Y.  403;  Perry  on  Trusts,  §  112.)  The  word  "  under- 
standing'' is  equivalent  to  "  agreement*"  and  should  be 
construed  the  same  as  the  word  "  agreement "  whether 
used  in  a  deed  or  will.  {White  v.  White,  60  N.  J.  Eq.  104; 
Barkhausen  v.-C,  M.  &  St.  P.  R.  R.  Co.,  142  Wis.  292.) 

Louis  W.  Severy  for  respondent.  Lars  Erickson  took 
the  residuary  estate  of  his  wife  with  an  absolute  power  of 
disposition,  including  the  power  to  dispose  of  it  by  will, 
and  any  part  thereof  which  had  not  been  previously 
disposed  of  by  him  passed  upon  his  death  imder  the 
residuary  clause  of  his  will  to  persons  other  than  th% 
plaintiff.  {Camp  v.  Waring,  25  Conn.  520;  Lucas  v. 
'Oliver,  34  Ala.  631;  Clay  v.  Wood,  153  N.  Y.  134;  Bamer 
V.  Banzer,  156  N.  Y.  429;  Goodwin  v.  Coddington,  154 
N.  Y.  283;  CUirke  v.  Leupp,  88  N.  Y.  228;  Trunkey  v. 
Van  Sant,  176  N.  Y.  535;  Trask  v.  Sturges,  170  N.  Y.  482; 
Washbon  v.  Cope,  144  N.  Y.  287;  Byrnes  v.  StUwell,  103 
N.  Y.  453;  Roseboom  v.  Roseboom,  81  N.  Y.  356;  Freeman 
V.  Cmt,  96  N.  Y.  63;  Tharnhill  v.  HaU,  2  CI.  &  Pm.  22; 
Matter  of  Geissler,  72  App.  Div.  85 ;  Matter  of  Arrowsmith, 
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162  App.  Div.  623;  Sands  v.  Waldo,  100  Misc.  Rep.  288.) 
The  judgment  of  the  Special  Term  dismissing  the  first 
cause  of  action  upon  the  merits  having  been  imanimously 
afl^rmed  by  the  Appellate  Division,  this  court  will  not 
inquire  into  the  sufficiency  of  the  evidence.  (Ostrom  v. 
Greency  161  N.  Y.  353;  Race  v.  Krum,  222  N.  Y.  410; 
Harden  v.  Dorthy,  160  N.  Y.  39;  Poel  v.  Brunsvrick-Balke- 
CoUender  Co.,  216  N.  Y.  310;  Middleton  v.  Whitridge,  213 
N.  Y.  499;  Commercial  Bartk  v.  Sherwoody  162  N.  Y.  310; 
Fox  v.  Proctor,  217  N.  Y.  711.) 

Chase,  J.  This  action  is  brought  to  recover  the 
amount  of  the  two  claims  presented  by  the  plaintiff  to 
the  defendant  and  which  were  rejected  by  him.  The 
complaint  is  divided  into  two  causes  of  action,  one  for 
the  recovery  of  said  $3,155.19  and  interest,  and  the  other 
for  the  recovery  of  said  $1,500  and  interest.  Even  if  we 
admit  that  the  plaintiff  is  right  in  her  contentions  in 
regard  to  the  meaning  and  effect  of  the  will  of  Anna  C. 
Erickson,  she  cannot  recover  either  of  said  amoimts 
except  upon  a  finding  that  such  amounts  or  some  part 
thereof,  or  of  one  of  them,  were  derived  by  Lars  Erickson 
imder  her  will  and  remained  undisposed  of  by  him  at 
his  decease.     {Seaward  v.  Davis,  198  N.  Y.  415.) 

The  Special  Term  found  in  substance  that  none  of  the 
$3,155.19  remained  undisposed  of  by  Lars  Erickson 
immediately  before  his  decease  and  the  complaint  as  to 
the  first  cause  of  action  was  thereupon  dismissed.  The 
Apellate  Division  unanimously  affirmed  the  judgment 
dismissing  such  first  cause  of  action.  A  unanimous 
affirmance  by  the  Appellate  Division  imports  that  there 
is  evidence  supporting  or  tending  to  sustain  the  findings 
of  fact  made  by  the  trial  court  upon  which  such  judgment 
was  entered  by  it.  {Tidd  v.  Skinner,  225  N.  Y.  422; 
Poel  V.  Brunswick'Balke-Collender  Co,,  216  N.  Y.  310; 
Fox  V.  Proctor,  217  N.  Y.  711.) 

This  court  cannot  review  the  question  of  fact  upon  the 
determination  of  which  the  judgment  dismissing  the  first 
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cause  of  action  is  based.  The  judgment  dismissing  the 
complaint  so  far  as  it  relates  to  the  claim  for  $1,500  and 
interest  is  before  us  on  the  merits. 

The  action  is  not  in  terms  for  the  construction  of  the 
will  of  Anna  C.  Erickson  although  a  determination  of  the 
plaintiff's  claims  so  far  as  we  are  permitted  to  consider 
them  requires  us  to  determine  the  intention  of  the  testatrix 
as  expressed  in  the  will.  The  plaintiff's  contentions  are 
wholly  based  upon  the  provisions  of  the  will,  and  the 
fact  that  Lars  Erickson  accepted  the  devise  and  bequest 
to  him  under  such  will.  No  prior  or  other  contract 
between  Anna  C.  Erickson  and  her  husband  is  pleaded 
or  claimed  and  no  evidence  was  presented  at  the  trial 
in  any  way  relating  thereto. 

In  considering  the  will  it  is  unnecessary  to  discuss  the 
power  and  authority  of  the  testatrix  if  she  had  so  desired 
to  give  to  her  husband  a  life  estate  in  her  residuary 
property  with  authority  to  use  the  principal  thereof  in 
his  lifetime,  and  to  her  sister  all  or  any  part  of  such 
residuary  property  remaining  imused  at  his  death. 

A  gift  to  one  followed  by  a  gift  to  another  of  such 
part  thereof  as  may  remain  at  the  decease  of  the  first 
taker,  can  be  enforced  when  the  intention  of  the  giver 
is  clear  and  definite  to  limit  the  gift  to  the  first  taker 
to  a  life  estate  with  power  to  dispose  of  the  principal  or 
any  part  thereof  during  his  lifetime  and  to  give  to  another 
such  part  of  the  principal  as  is  not  disposed  of  in  the 
lifetime  of  the  first  taker.     (Seaward  v.  Davis,  supra.) 

The  gift  over  after  a  gift  that  is  apparently  absolute  is 
sustained  because  it  is  ascertained  that  it  was  not  the 
giver's  intention  to  make  an  absolute  gift,  but  one  qualified 
and  limited  by  the  subsequent  or  other  provisions  of  the 
will  or  instrument  creating  the  gifts.  {LeggeU  v.  Firlhy 
132  N.  Y.  7.)  The  common-law  rule  governing  repugnant 
gifts  has  been  changed  by  statute.  (Real  Property  Law 
[Cons.  Laws,  eh.  50],  sec.  57;  Personal  Property  Law 
[Cons.  Laws,  ch.  41],  sec.  11.) 
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The  first  paxt  of  the  fourth  paragraph  of  the  will 
under  consideration  which  we  have  quoted  provides: 
"  I  give  and  bequeath  to  my  beloved  husband  Lars 
Erickson,  all  of  the  rest  and  remainder  of  my  estate  both 
real  and  personal  to  have  and  to  hold  the  same  to  him  his 
heirs  and  assigns  forever."  It  constitutes  a  clear,  certain, 
unqualified  and  absolute  gift  to  her  husband.  If  she  had 
not  added  a  further  provision  in  the  will  no  question  could 
possibly  have  arisen  as  to  her  meaning  and  intention,  or 
as  to  his  absolute  title  to  such  rest  and  residue  of  her  estate. 

It  cannot  be  disputed  that  at  the  time  she  made  her 
will  it  was  her  wi^h  and  desire  that  her  husband  should 
give  what  remained  of  such  rest  and  residue  of  her 
property  undisposed  of  at  the  time  of  his  death  to  her 
sister.  Did  she  intend  to  do  more  than  express  such 
wish  and  desire?  If  she  had  intended  to  qualify  and 
limit  the  gift  to  her  husband  to  a  life  estate  with  the  right 
to  use  so  much  of  the  principal  thereof  as  he  should  choose 
during  his  life,  she  should  have  provided  in  the  will  for 
such  limitation  in  as  plain  and  clear  terms  as  she  had 
used  in  giving  him  such  rest  and  residue.  Such  intention 
could  have  been  clearly  and  definitely  stated  by  giving 
the  rest  and  residue  of  her  property  to  her  sister  subject 
to  such  prior  gift  to  her  husband.  She  did  not  leave 
such  rest  and  residue  in  trust  nor  did  she  by  clear,  certain 
or  other  terms,  qualify  the  absolute  gift  to  him.  The 
statement  by  her  in  the  latter  part  of  said  f  oiuth  paragraph 
of  her  will  emphasizes  and  makes  certain  that  the  gift 
to  her  husband  is  absolute  because  she  says  that  Lars 
Erickson  "  shall  give  and  turn  over  to  my  sister  Amanda 
Tillman "  what  shall  remain  by  him  imdisposed  of. 
The  testatrix  trusted  her  husband  to  respect  her  wish 
and  desire  in  the  disposition  of  any  part  of  the  rest  and 
residue  of  her  property  not  used  by  him  in  his  lifetime. 
The  principal  contention  against  the  construction  of  the 
will  as  claimed  by  the  defendant  rests  in  the  use  by  the 
testatrix  of  the  word  "  understanding  "  which  it  is  said 
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imports  a  contract  already  made  or  arising  from  an 
acceptance  by  her  husband  of  the  bequest  and  devise. 

The  word  "  understanding  "  is  one  of  conmion  use  but 
of  varying  meaning.  {Barkhavsen  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  142  Wis.  292.)  In  Camp  v.  Waring  (25  Conn. 
520)  the  court  say:  "  The  context  here  shows  that  the 
word  '  understanding/  always  a  loose  and  ambiguous  one, 
imless  accompanied  with  some  expression  to  show  that 
it  constituted  a  meeting  of  the  minds  of  the  parties  upon 
something  respecting  which  they  intended  to  be  bound, 
was  used,  not  to  express  anything  which  was  the  subject 
of  an  agreement  or  contract  between  the  parties,  but 
only  that  kind  of  expectation  or  confidence  upon  which 
parties  are  frequently  willing  to  rely  without  requiring 
any  binding  stipulation." 

It  is  at  least  not  clear  that  the  testatrix  by  the  use  of 
the  word  "  understanding ''  intended  that  her  husband 
could  not  accept  the  gift  to  him  without  thereby  becoming 
obUgated  as  by  contract  to  give  any  part  of  the  rest  and 
residue  of  her  property  remaining  undisposed  of  by  him 
at  his  decease  to  her  sister.  It  is  assumed  by  the  parties 
that  no  contract  was  ever  made  upon  which  the  will  is 
based,  and  that  the  obligation  of  Lars  Erickson  to  the 
testatrix's  sister,  arises  if  at  all,  by  the  acceptance  of  the 
bequest  and  devise. 

While  an  expectant  estate  may  exist  subject  to  a  prior 
estate  with  an  absolute  power  of  disposition,  and  although 
such  expectant  estate  may  be  defeated  in  any  manner 
or  by  any  act  or  means  which  the  party  creating  such 
estate  in  the  creation  thereof  has  provided  for  or  authorized 
(Real  Property  Law,  sec.  57;  Personal  Property  Law, 
sec.  11),  an  absolute  estate  is  repugnant  as  a  matter  of 
fact  to  a  gift  over  to  a  third  person.  It  is  because  of 
such  repugnance  in  fact  that  an  apparently  absolute 
estate  cannot  be  cut  down  or  qualified  unless  the  intention 
i^  clear  and  definite. 

In  Matter  of  Ithaca  Trust  Company  (220  N.  Y.  437, 441) 
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this  court  say:  "  A  remainder  cannot  be  limited  upon  an 
absolute  estate  in  fee.  Where  a  gift  is  provided  by  will 
and  such  gift  is  intended  to  he  ahsolvie,  a  gift  over  is 
repugnant  to  such  absolute  gift  and  void  and  the  piuported 
gift  over  must  be  treated  as  a  mere  expression  of  a  wish 
or  desire  regarding  the  distribution  of  such  part  of  the  gift 
as  may  remain  xmdisposed  of  at  the  deflth  of  the  donee." 

Where  there  is  an  absolute  gift  of  real  or  personal 
property,  in  order  to  qualify  it  or  cut  it  down  the  latter 
part  of  the  will  should  show  equally  clear  intention  to 
do  so  by  use  of  words  definite  in  their  meaning  and  by 
expressions  which  must  be  regarded  as  imperative. 
{Clay  V.  Wood,  153  N.  Y.  134;  Matter  of  Gardner,  140 
N.  Y.  122;  Roseboom  v.  Rosehoom,  81  N.  Y.  356;  Post  v. 
Moore,  181  N.  Y.  15.) 

The  gift  to  Lars  Erickson  in  this  case  was  absolute. 
There  is  no  gift  therein  to  Amanda  Tillman.  Neither  is 
there  such  clear  and  certain  statement  of  intention  shown 
by  the  will  as  to  make  Lars  Erickson  through  the  accept- 
ance of  the  devise  and  bequest  to  him  obligated  as  by 
contract  to  give  any  imdisposed  of  part  of  the  rest  and 
residue  of  Anna  C.  Erickson's  property  to  Amanda 
Tillman,  nor  to  make  such  contractual  obligation  a  specific 
charge  upon  the  gift  to  Lars  Erickson. 

An  agreement  entered  into  between  a  testatrix  and  a 
legatee  that  is  clear  and  definite  in  its  terms  and  which 
constitutes  the  basis  in  whole  or  in  part  for  a  legacy  will 
be  enforced  by  the  coiuiis.  So  in  Seaver  v.  Ransom 
(224  N.  Y.  233),  which  was  an  action  to  recover  on 
a  contract  made  by  a  husband  with  his  wife,  it  appeared 
that  both  were  advanced  in  years  and  Mrs.  Beaman  was 
about  to  die.  Her  husband,  who  was  or  had  been  a  judge, 
drew  her  will  according  to  her  instructions.  He  was  named 
therein  as  residuary  legatee  and  executor.  The  plaintiff 
in  the  action  was  a  niece,  in  ill-health,  sometimes  a  mem- 
ber of  the  Beaman  household.  The  story  of  the  contract 
is  briefly  and  succinctly  told  in  the  opinion  as  follows: 
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'^  When  the  will  was  read  to  Mrs.  Beaman  she  said  that 
it  was  not  as  she  wanted  it;  she  wanted  to  leave  the  house 
to  plaintiff.  She  had  no  other  objection  to  the  will,  but 
her  strength  was  waning  and  ialthough  the  judge  offered 
to  write  another  will  for  her,  she  said  she  was  afraid  she 
would  not  hold  out  long  enough  to  enable  her  to  sign  it. 
So  the  judge  said  if  she  would  sign  the  will  he  would 
leave  plaintiff  enough  in  his  will,  to  make  up  the  difference. 
He  avouched  the  promise  by  his  uplifted  hand  with  all 
solemnity  and  his  wife  then  executed  the  will.  When  he 
came  to  die  it  was  f  oimd  that  his  will  made  no  provision 
for  the  plaintiff."  (p.  235.)  This  court  held:  "The 
equities  are  with  the  plaintiff  and  they  may  be  enforced 
in  this  action,  whether  it  be  regarded  as  an  action  for 
damages  or  an  action  for  specific  performance  to  convert 
the  defendants  into  trustees  for  plaintiff's  benefit  under 
the  agreement/'     (p.  241.) 

So,  also,  where  there  is  a  clear  and  definite  ^t  by  will 
which  by  the  terms  of  the  will  or  by  operation  of  law  is 
clearly  and  definitely  charged  upon  the  real  property 
owned  by  the  testator  at  his  death,  a  person  accepting 
a  gift  of  such  real  property  thereby  obligates  himself 
to  pay  the  charge.  {Brown  v.  Knapp,  79  N.  Y.  136; 
Dinan  v.  ConeySy  143  N.  Y.  544.) 

The  plaintiff  in  this  case  has  not  shown  that  a  contract 
was  made  between  Anna  C.  Erickson  and  her  husband  on 
which  the  will  was  based  or  which  contemplated  a  charge 
upon  the  gift  to  him.  She  has  not  shown  a  gift  to  her 
by  the  will  of  Anna  C.  Erickson.  Upon  the  facts  before 
us  she  cannot  sustain  her  complaint. 

The  judgment  should  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Pound,  McLaughlin,  Crane  and 
Andrews,  JJ.,  concur;  Cardozo,  J.,  dissents  from 
judgment  of  Appellate  Division  in  so  far  as  it  dismisses 
the  second  cause  of  action. 

Judgment  affirmed. 


i 
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Annie  E!  Lang,  as  Administratrix  of  the  Estate  of  Oscar 
C.  Lang,  Deceased,  Respondent,  v.  The  New  York 
Central  Railroad  Company,  Appellant. 

Rmilroadfl  —  negligence  —  when  railroad  company  not  liable 
for  death  of  an  employee  under  the  Federal  Safety  Appliance 
Act* 

Where  an  employee  of  a  railroad  engaged  in  interstate  commerce 
who  was  riding  on  a  freight  car,  which  coUided  with  a  car  having  no 
drawbar  or  coupler,  was  fatally  crushed  between  the  car  upon  which 
he  was  riding  and  the  defective  car,  the  coUision  was  not  the  proximate 
result  of  the  absence  of  the  coupler  and  drawbar  where  there  was  no 
attempt  to  couple  to  the  defective  car.  It  was  not  intended  to  provide 
a  place  of  safety  between  colliding  cars,  hence  the  decedent  cannot 
recover  under  the  Federal  Safety  Appliance  Act  (Act  of  Congress, 
March  2,  1893,  ch.  196,  as  amended).  (St.  Louis  &  San  Francisco 
R,  R.  Co.  V.  Conariy,  238  U.  S.  243,  followed.) 

Lang  v.  N.  Y.  C.  R.  R.  Co.,  187  App.  Div.  967,  reversed. 

(Argued  December  4,  1919;  decided  January  6,  1920. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  8,  1919,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant,  his 
employer. 

The  facts,  so  far  jas  material,  are  stated  in  the  opinion. 

Maurice  C.  SpraM  for  appellant.  The  court  erred  in 
refusing  to  grant  defendant's  motion  for  a  nonsuit  and 
for  a  direction  of  a  verdict.  {St.  Louiz  &  S.  F.  R.  R.  Co. 
V.  Cmarty,  238  U.  S.  243.) 

Hamilton  Ward  and  Julius  A.  Schrieher  for  respondent. 
No  error  was  committed  by  the  court  in  refusing  to  grant 
defendant's  motion  for  a  nonsuit,  or  to  direct  a  verdict. 
(Union  Pacific  R.  R.  Co.  v.  Huxoll,  245  U.  S.  535 ;  Wagner 
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Case,  241  U.  S.  476;  Parker  Case,  242  U.  S.  66;  Otos 
Case,  239  U.  S.  349;  Rigshy  Case,  241  U.  S.  33;  DeVc  v.  St. 
Louis  &  S.  F.  R.  Co.,  220  U.  S.  580;  Spokane,  etc.,  v. 
CampbeU,  217  Fed.  Rep.  524;  G.  T.  W.  Ry.  Co.  v.  Und- 
say,  233  U.  S.  42;  L.  &  N.  Ry.  Co.  v.  Layton,  243  U.  S. 
617;  M.  &  S.  L.  Ry.  Co.  v.  GotschaU,  244  U.  S.  66; 
Southern  Ry.  Co.  v.  Snyder,  205  Fed.  Rep.  868.) 

Andrews,  J.  Where  disregard  of  the  Safety  Appliance 
Act  causes  loss  to  one  of  the  class  for  whose  special 
benefit  it  was  enacted  his  right  to  recover  damages  is 
implied.  {Texas  &  Pacific  Railway  Company  v.  Rigshy, 
241  U.  S.  33.)    Not  so,  as  to  others. 

In  St.  Louis  &  San  Francisco  Railroad  Company  v. 
Conarty  (238  U.  S.  243)  a  switch  engine  collided  with  a 
freight  car  having  no  coupler  or  drawbar.  The  switch 
engine  was  not  to  handle  this  car  but  was  on  its  way  to  a 
point  some  distance  beyond  it.  Conarty,  standing  on 
the  footboard  of  the  engine,  was  killed  by  the  collision. 
There  was  evidence  that  had  the  coupler  and  drawbar 
been  present  the  engine  and  the  car  would  have  been 
held  so  far  apart  as  to  have  prevented  the  injmy. 

The  Supreme  Court  said  that  section  2  of  the  act  was 
intended  to  provide  against  the  risk  of  coupling  and 
uncoupling  and  to  obviate  the  necessity  of  men  going 
between  the  ends  of  the  cars.  It  was  not  intended  to 
provide  a  place  of  safety  between  colUding  cars.  There- 
fore, when  a  collision  was  not  the  proximate  result  of  the 
violation  of  these  regulations,  where  there  was  no 
endeavor  to  couple  or  uncouple  a  car  or  to  handle  it  in 
any  way,  there  can  be  no  recovery  under  the  act.  The 
absence  of  a  coupler  and  drawbar  was  not  a  breach  of 
duty  toward  a  servant  in  that  situation. 

If,  however,  a  collision  was  proximately  caused  by  the 
failure  of  the  railroad  to  obey  the  statute,  it  was  not 
intended  to  hold  that  only  those  servants  actually  engaged 
in  coupling  or  uncoupling  cars  could  recover  for  the 
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resulting  injuries.  Any  servant  so  injured  equally 
comes  within  the  protection  of  the  statute.  {Louis- 
ville &  Nashville  Railroad  Company  v.  Layton,  243  U.  S. 
617;  Minn.  &  St.  Louis  R.  R.  Co.  v.  Gotschall,  244  U.  S.  66.) 

In  the  case  before  us  the  defendant  was  engaged  in 
interstate  commerce.  A  car  without  drawbar  or  coupler 
was  standing  on  the  siding.  The  plaintiff's  intestate 
was  a  brakeman  and  was  riding  on  a  second  car  kicked 
upon  the  same  siding.  A  collision  occurred  and  the 
deceased  was  crushed  between  the  car  upon  which  he  was 
riding  and  the  defective  car.  As  in  the  Conarty  case,  it 
was  plain  that  had  the  coupler  and  drawbar  been  present 
the  two  cars  would  have  been  held  so  far  apart  that  he 
would  have  escaped  uninjured.  There  was  no  attempt 
to  couple  on  to  the  defective  car  or  to  handle  it  in  any 
way. 

Under  these  circumstances  Mr.  Lang  was  not  one  of  the 
persons  for  whose  benefit  the  Safety  Appliance  Act  was 
passed.  The  collision  was  not  the  proximate  result  of  the 
absence  of  the  coupler  and  drawbar.  Their  presence  was 
not  required  so  that  they  might  act  as  bumpers. 

It  is  said  that  had  the  car  not  been  defective  the  work 
on  hand  would  have  been  done  in  a  different  way. 
Assuming  that  this  is  so,  still  the  collision  was  not  the 
proximate  result  of  the  defect. 

The  judgments  of  the  Trial  Term  and  of  the  Appellate 
Division  must  be  reversed  and  the  complaint  dismissed, 
with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Hogan  and  McLAuarajN, 
J  J.,  concur;  Chase  and  Crane,  J  J.,  dissent. 

Judgments  reversed,  etc. 
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The  Prudential  Insurance  Company  of  America, 
Respondent,  v.  National  Bank  of  Commerce  in 
New  York,  Appellant. 

BilU,  notes  and  checks  —  forgery  —  action  by  drawer  of 
checkB  to  recover  from  bank,  which  paid  checks  on  indorse- 
mentB  forged  by  drawer's  agent  who  afterward  indorsed  in  his 
own  name  for  his  own  account  —  indorsement  by  agent  not 
guaranty  of  validity  of  forged  indorsements  binding  on  drawer 
—  failure  of  drawer,  having  knowledge  of  other  forgeries  of 
its  agent,  to  notify  bank  —  when  effect  of  such  failure  question 
of  fact  for  the  Jury  —  erroneous  exclusion  of  evidence. 

1.  Where  plaintiff,  a  life  insurance  company,  sent  its  checks  drawn 
on  the  defendant  bank  to  its  general  manager  and  agent  for  delirerj 
to  its  policyholders,  to  whom  they  were  made  payable,  and  the  agent 
forged  the  names  of  the  payees,  deposited  the  same  to  his  personal 
account  in  a  bank  where  he  had  an  account  and  converted  the  proceeds 
thereof  to  his  own  use,  and  the  defendant  bank  has  refused  to  repay 
to  plaintiff  the  amount  of  such  checks,  which  were  paid  by  it,  the 
defendant  cannot,  in  an  action  to  recover  the  amount,  avoid  its  liability 
on  the  ground  that  the  plaintiff  is  precluded  from  asserting  the  forgery 
of  the  payees'  names  on  such  checks  because  the  general  manager  and 
agent  of  the  plaintiff  by  his  indorsement  of  the  checks  guaranteed  the 
genuineness  of  the  indorsements  of  the  payees,  and  that  the  plaintiff 
is  bound  thereby.  The  manager  of  plaintiff  in  forging  the  names  of 
the  payees  of  the  checks  and  his  indorsements  of  the  checks  following 
the  forged  indorsements  was  acting  independently  of  his  agency  and 
in  violation  of  the  same,  and  hence  the  plaintiff  is  not  responsible 
therefor.  The  guaranty  of  the  genuineness  of  the  indorsements  of  the 
payees  by  the  manager's  subsequent  indorsements  of  such  checks 
was  the  personal  guaranty  of  the  manager  and  not  that  of  the  plaintiff. 

2.  Where  it  appears  that,  prior  to  the  transactions  in  question,  the 
plaintiff's  general  manager  and  agent  had  forged  signatures  to  other 
checks  in  the  same  way  and  that  the  plaintiff  had,  or,  with  reasonable 
investigation,  might  have  had  knowledge  thereof;  that  actual  proof 
of  the  forgery  of  one  of  the  checks  in  question  was  in  plaintiff's  posses- 
sion in  time  for  it  to  have  stopped  the  payment  thereof,  and  that  the 
manager  had  confessed  and  made  good  to  plaintiff  part  of  its  losses 
due  to  such  forged  indorsements,  it  was  a  question  for  the  jury  to 
determine  whether  the  plaintiff  was  negligent  in  failing  to  examine 
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the  indorsements  on  the  cheoks  which  had  been  returned  to  it  by  the 
defendant  and  other  banks  with  the  genuine  signature  of  the  payees 
in  its  possession  prior  to  the  pajrment  of  the  forged  checks  in  question 
and  whether  such  negligence  and  the  consequent  failure  of  the  plaintiff 
to  notify  the  defendant  of  the  information  that  it  woiild  have  obtained 
by  such  examination  contributed  to  the  payment  of  the  forged  checks 
by  the  defendant. 

3.  It  was  also  a  question  for  the  jury  herein  whether,  after  plaintifiF 
knew  or  should  have  known  that  its  manager  had  forged  the  payee's 
indorsement  on  another  check,  which  plaintiff  thereafter  made  good 
to  the  payee,  the  plaintiff  was  negligent  in  failing  to  notify  the  defendant 
of  such  facts  and  the  consequent  danger  of  paying  other  checks,  sent 
by  the  plaintiff  to  its  manager  for  delivery  to  the  payees,  without 
special  information  and  knowledge  in  regard  to  the  genuineness  of  the 
payees*  indorsements  thereon. 

4.  It  was  error  for  the  trial  court  to  exclude  reasonable  evidence 
tending  to  show  that  the  amount  recovered  by  the  plaintiff  from  its 
general  manager,  after  the  defendant  bank  had  paid  the  forged  checks 
in  question,  included  a  repayment  to  it  of  the  amounts  in  whole  or  in 
part  charged  to  the  plaintiff  by  reason  of  defendant's  payment  of  the 
forged  checks  in  question,  and  also  whether  the  defendant  was  preju- 
diced by  the  plaintiff's  act  in  withholding  its  knowledge  of  the  crimes 
of  its  general  manager  until  after  his  arrest  therefor. 

PruderUial  Ins.  Co.  v.  Nat.  Bank  of  Commerce,  184  App.  Div.  885, 
reversed. 

(Aigued  December  5,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  Jime  10, 1918,  unanimously  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Frank  Parker  Ufford  for  appellant.  The  indorsement  of 
the  checks  by  the  plaintiff's  agent  Eaton  was  equivalent 
to  a  guaranty  of  the  genuineness  of  the  prior  indorse- 
ments which  the  plaintiff  is  estopped  to  deny,  and  the 
plaintiff  is  precluded  thereby,  as  a  matter  of  law,  from 
recovering  in  this  action.     (London  L.  Ins.  Co.  v.  Molson^s 
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Bank,  5  Ontario  L.  R.  407;  Otis  Elevator  Co.  v.  First  Not 
Bank,  163  Cal.  31.)  The  trial  court  erred  in  holding 
that  there  was  no  evidence  of  negligence  on  the  part  of  the 
plaintiff  and  in  directing  a  verdict  against  the  defendant. 
{Morgan  v.  U.  S.  Mart.  &  Trust  Co.,  208  N.  Y.  218; 
Meyers  v.  S.  W.  Nat.  Bank,  193  Penn.  St.  1;  Leather 
Mfrs.  Bank  v.  Morgan,  117  U.  S.  96;  N.  B.  &  M.  Ins.  Co. 
V.  Merchants  Nat.  Bank,  161  App.  Div.  341.)  The 
plaintiflF's  concealment  of  the  forgeries  after  it  discovered 
them  precludes  a  recovery.  {Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  96;  Rothschild  v.  Title  G.  &  T.  Co., 
204  N.  Y.  458.)  The  indorsement  of  the  checks  by  the 
plaintiffs  agent,  Eaton,  acting  within  the  apparent  scope 
of  his  authority,  was  equivalent  to  a  guaranty  of  the 
genuineness  of  the  prior  indorsements  which  the  plaintiff 
is  estopped  to  deny.  {London  Life  Ins.  Co.  v.  Molson^s 
Bank,  5  Ontario  L.  E.  40;  Campbell  v.  Upton,  66  App.  Div. 
434;  171  N.  Y.  644;  Goshen  Nat.  Bank  v.  State,  141  N.  Y. 
379.)  The  evidence  of  negligence  required  the  submi^on 
of  the  case  to  the  jury.  It  was  error  to  direct  a  verdict. 
{Shipman  v.  Bank  of  New  York,  126  N.  Y.  318.) 

R.  Dulany  Whiting  for  respondent.  The  plaintiff  is  not 
responsible  for  nor  to  be  boimd  by  the  act  of  Eaton,  its 
agent,  in  the  forgery  of  the  payees'  indorsements  upon 
the  checks  in  suit.  {Welsh  v.  German  American  Bank,  91 
N.  V.  74;  Henry  v.  Allen,  151  N.  Y.  11.)  There  was  no 
negligence  on  the  part  of  the  plaintiff  adduced  upon  the 
trial  which  would  have  justified  the  court  in  submitting 
the  case  to  the  jury.  {N.  B.  &  M.  Ins.  Co.  v.  Merchants 
Nat.  Bank,  161  App.  Div.  341;  Prudential  Life  In:^.  Co.  v. 
National  Bank  of  Commerce,  177  App.  Div.  438;  Metallur- 
gical Securities  Co.  v.  M.  &  M.  Nat.  Bank,  171  App.  Div. 
321 ;  Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219;  Harlem 
Building  Assn.  v.  Mercantile  Co.,  10  Misc.  Rep.  680; 
Carpenter  v.  Stillwell,  11  N.  Y.  161;  Hamlin  v.  Sears,  82 
N.  Y.  327.) 
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Chase,  J.  The  plaintifif  is  an  insurance  corporation 
having  its  principal  place  of  business  in  Newark,  New 
Jersey.  In  1912  and  prior  to  that  time,  one  Eaton  was  its 
manager  and  agent  for  the  states  of  Maine  and  New 
Hampshire,  and  had  his  office  at  Portland,  Maine.  In 
the  course  of  the  plaintiflf's  business  and  on  March  18, 
1912,  it  sent  to  Eaton  at  Portland  a  check  drawn  on  the 
defendant  bank  to  the  order  of  Rena  C.  Phipps  for 
$1,983.26,  dated  on  that  day  which  stated  on  the  face  of 
the  check  that  it  was  ''  In  full  for  all  claims  under  policy 
No.  164,163  ''  (being  a  policy  in  which  said  Phipps  was 
the  beneficiary),  and  on  the  24th  day  of  March,  1912, 
another  check  on  said  bank  to  the  order  of  Ella  M. 
Wade  for  $1,633.70,  on  the  face  of  which  was  a  similar 
statement  to  the  effect  that  it  was  in  full  of  a  speci- 
fied policy.  Said  checks  were  sent  to  Eatoji  to  be 
delivered  by  him  to  the  payees  thereof  but  instead  of 
delivering  the  checks  in  accordance  with  his  instructions 
he,  in  each  case,  forged  the  name  of  the  payee  to  the  check 
and  deposited  the  same  to  his  personal  account  with  the 
Fidelity  Trust  Company  of  Portland,  Maine,  and  con- 
verted the  proceeds  thereof  to  his  own  use.  The  Phipps 
check  was  paid  by  the  defendant  on  March  20,  1912,  and 
the  Wade  check  on  March  28,  1912.  The  plaintiff 
demanded  of  the  defendant  that  it  return  the  amount  so 
paid  on  said  checks  to  it,  but  the  defendant  has  neglected 
and  refused  to  do  so.  This  action  is  brought  to  recover 
the  amoimt  of  said  checks  with  interest.  The  trial  coiul; 
directed  a  verdict  in  faVor  of  the  plaintiff  and  the  judg- 
ment entered  thereon  has  been  unanimously  affirmed  by 
the  Appellate  Division. 

The  Negotiable  Instruments  Law  (Chapter  38  of  the 
Consolidated  Laws)  provides:  "Where  a  signature  is 
forged  or  made  without  authority  of  the  person  whose 
signature  it  purports  to  be,  it  is  wholly  inoperative,  and 
no  right  to  retain  the  instrument,  or  to  give  a  discharge 

33 
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therefor,  or  to  enforce  payment  thereof,  against  any  party 
thereto,  can  be  acquired  through  or  under  such  signature, 
unless  the  party,  against  whom  it  is  sought  to  enforce 
such  right,  is  precluded  from  setting  up  the  forgery  or 
want  of  authority."  (Sec.  42.)  It  is  conceded  that  the 
name  of  the  payee  in  each  of  said  checks  was  forged 
thereon  by  Eaton,  and  that  he  also  personally  indorsed  said 
checks  and  that  they  were  paid  by  the  defendant  as  stated. 

The  defendant  claims  that  the  plaintiff  is  precluded 
from  asserting  in  this  action  the  forgery  of  the  payee's 
name  on  said  checks  respectively,  because  Eaton,  the 
manager  and  agent  of  the  plaintiff,  as  stated,  by  his 
indorsement  of  the  checks  guaranteed  the  genuineness  of 
the  indorsement  of  the  payees,  and  that  the  plaintiff 
is  bound  thereby. 

The  defendant's  claim  in  substance  is  that  Eaton  by 
personally  indorsing  tiie  checks  in  legal  effect  said  to  the 
trust  company  and  all  subsequent  holders  of  the  checks 
and  to  the  defendant  that  the  signatures  of  the  payees 
on  the  checks  and  each  of  them  was  the  genuine  signature 
of  such  payee  and  that  he  guaranteed  the  same  and 
also  that  as  Eaton  was  the  representative  of  the  plaintiff 
at  Portland  his.  representation  and  guaranty  was  the 
representation  and  guaranty  of  the  plaintiff  company. 

The  defendant  bases  its  claim  in  large  part  upon  the 
reasoning  and  conclusion  stated  in  London  Life  Insurance 
Company  v.  Molsons  Bank  (5  Ont.  L.  Rep.  407)  which  is  a 
report  of  a  case  at  a  trial  of  the  issues  therein  before  a 
judge  without  a  jury.  The  decision  in  that  case  so  far 
as  it  supports  the  contention  of  the  defendant  is  not 
in  accord  with  the  decisions  of  this  court. 

This  court  in  Welsh  v.  German  American  Bank  (73  N.  Y. 
424)  say:  ''  The  fact  that  the  plaintiff  entrusted  checks 
to  his  clerk  *  *  *  who  forged  the  endorsements, 
made  him  no  more  responsible  than  if  he  had  entrusted 
them  to  an  expressman  *  *  *  and  the  expressman 
had  forged  the  name  of  the  payee." 
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And  in  Henry  v.  Alien  (151  N.  Y.  1,  11)  this  court  say: 
"  When  an  agent  abandons  the  object  of  his  agency  and 
acts  for  himself  by  committing  a  fraud  for  his  own 
exclusive  benefit,  he  ceases  to  act  within  the  scope  of  his 
employment  and  to  that  extent  ceases  to  act  as  agent.'V 
(See  Shipman  v.  Bank  of  the  State  of  N.  7.,  126  N.  Y. 
318;  Frank  v.  Chemical  Naiional  Bank  ofN.  7.,  84  N.  Y. 
209.)  Eaton  had  no  apparent  authority  as  an  agent  of 
the  plaintiff  to  acquire  the  checks  for  deposit  in  his 
personal  account 

We  are  of  the  opinion  that  Eaton  in  forging  the  names 
of  the  payees  of  the  checks  and  his  indorsement  of  the 
checks  following  such  forged  indorsements,  was  acting 
independently  of  his  agency  and  wholly  in  violation  of  the 
same,  and  that  the  plaintiff  is  not  responsible  therefor. 
The  guaranty  of  the  genuineness  of  the  indorsement  of  the 
payees  by  reason  of  Eaton's  subsequent  indorsement  of 
such  checks  was  the  personal  guaranty  of  Eaton  and  not 
that  of  the  plaintiff. 

It  is  also  claimed  by  the  defendant  that  the  plaintiff  is 
precluded  in  this  action  from  setting  up  the  forgeries  by 
Eaton  of  the  checks  imder  consideration  because  of  its 
negligence  in  sending  such  checks  to  Eaton  after  knowledge 
of  his  previous  forgeries  and  misapplication  of  its  money 
or  of  facts  which  required  the  plaintiff  to  have  made 
further  inquiry  and  investigation  into  his  acts  before 
sending  him  such  further  checks. 

It  is  also  claimed  by  the  defendant  that  the  record 
discloses  such  conduct  on  the  part  of  Eaton  of  which 
the  plaintiff  had  knowledge  or  ought  to  have  had  knowl- 
edge before  the  checks  under  consideration  were  paid  as 
required  it  in  good  faith  and  fair  dealing  to  have  informed 
the  defendant  not  to  pay  such  checks  or  at  least  which 
required  the  plaintiff  to  disclose  to  the  defendant  the 
possibility  of  irregularities  or  forgeries  by  Eaton  in  con- 
nection with  checks  sent  by  it  to  its  Portland  office  that 
the  defendant  might  have  had  an  opportunity  for  special 
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investigation  of  the  indorsement  of  such  checks  before 
paying  them. 

Eaton  had  held  his  position  with  the  plaintiff  at  the 
time  of  the  forgeries  of  the  two  checks  under  considera- 
tion for  about  four  years.  Such  forgeries  were  among  the 
last  of  a  long  series  of  fraudulent  and  criminal  acts  in 
connection  with  his  position  as  a  district  manager  and 
agent  of  the  plaintiff.  As  long  prior  to  1912  as  the  early 
part  of  1910  one  of  the  plaintiff's  policyholders  made 
application  to  Eaton  for  a  loan  by  the  plaintiff.  An 
application  therefor  was  forwarded  to  the  plaintiff  and 
passed  upon  favorably,  which  resulted  in  a  check  for  the 
amount  of  the  loan  payable  to  the  policyholder  being 
sent  to  Eaton.  He  forged  the  name  of  the  payee  on  that 
check  and  deposited  it  in  his  personal  accoimt  in  the 
Fidelity  Trust  Company.  Some  time  thereafter  the 
policyholder  who  had  not  received  the  amoimt  of  the 
loan  wrote  to  the  plaintiff  making  complaint  because  of 
the  delay.  The  plaintiff  wrote  to  Eaton  sending  him  a 
copy  of  the  letter  of  the  policyholder.  Eaton  forwarded 
his  personal  check  to  the  poUcyholder  and  wrote  the 
plaintiff  that  payment  had  been  made.  The  check  of  the 
plaintiff  bearing  the  forged  indorsement  of  the  payee's 
name  must  have  been  in  its  possession  when  the  letter 
of  complaint  was  received,  and  the  plaintiff,  with  the 
genuine  signature  of  the  policyholder  on  the  application 
for  the  loan  in  its  possession,  could  have  known  of  the 
forgery  by  Eaton,  if  it  had  made  any  reasonable  inv^ti- 
gation  of  the  check  and  documents  in  its  possession. 
Similar  forgeries  by  Eaton  continued  thereafter  from  time 
to  time  and  became  more  and  more  frequent  until  during 
the  six  months  prior  to  March,  1912,  Eaton  forged  the 
payee's  indorsement  on  substantially  every  check  that 
was  forwarded  to  him  for  delivery  to  policyholders. 
It  appears  that  Eaton  forged  the  signature  of  the  payee 
on  one  hundred  or  more  of  such  checks. 

Eaton  collected  the  premiums  on  the  plaintiff's  policies 
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in  the  states  mentioned.  A  thirty-day  period  of  grace 
was  allowed  the  poUcyholders  after  the  premiums  were 
due.  Eaton  took  advantage  of  this  fact  to  use  the 
premiums  promptly  paid,  for  himself.  He  not  only 
persistently  used  such  premiums  during  such  period  of 
grace,  but  frequently  upon  excuses  to  the  plaintiff  con- 
tinued to  use  such  money  even  after  the  thirty-day 
period  had  expired.  His  use  of  such  premiums  was  in 
effect  called  to  the  plaintiff's  attention  at  different  times 
by  letters  from  policyholders  saying  in  substance  that 
they  had  not  received  a  receipt  for  the  premiimis  paid 
.by'them.  When  Eaton's  attention  was  called  by  the 
(plaintiff  to  such  complaints  he  would  reply  with  some 
feigned  excuse  for  his  failure  to  deliver  such  receipts. 

The  plaintiff  inspected  Eaton's  office  every  six  months 
and  the  defendant  claims  that  it  knew  or  should  have 
known  at  each  of  such  times  that  Eaton  had  misap- 
propriated some  of  the  premiimis  collected  by  him.  In 
November,  1911,  an  exanjiner  for  the  plaintiff  was  at 
Eaton's  oflBce.  At  that  time  he  had  misappropriated 
premiums  collected  to  the  extent  of  about  $4,000.  After 
the  inspector  arrived  and  while  he  remained  at  the  office 
Eaton  from  day  to  day  deposited  in  an  accoimt  kept  by 
the  plaintiff  in  its  name  in  said  trust  company  of  Portland 
exceptionally  large  amounts  to  make  good  the  premiums 
that  had  been  collected  by  him  and  not  reported  as  paid. 
By  such  deposits  he  reduced  the  amount  of  his  mis- 
appropriations about  one-half.  When  the  inspector 
left  the  oflBce  the  misappropriations  by  Eaton  of  premiums 
collected  by  him  and  not  settled  and  adjusted  amounted 
to  about  $2,000,  knowledge  of  which  the  defendant  claims 
that  the  plaintiff  had  or  should  have  had  at  that  time. 

On  February  27,  1912,  the  plaintiff  sent  to  Eaton  its 
check  for  $425  to  the  order  of  John  H.  Cuzner  and 
Eva  May  Cuzner  in  pajrment  of  the  cash  surrender  value 
of  a  policy  on  Cuzner's  life,  in  which  Eva  May  Cuzner 
was  named  as  beneficiary.    It  was  sent  to  Eaton  for 
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delivery  to  the  Cuzners  who  resided  at  Belfast,  Maine, 
about  one  hundred  and  twenty-five  miles  distant  from 
Portland.  Eaton  forged  the  indorsement  of  the  Cuzners 
thereon,  and  deposited  it  to  his  personal  account  and  the 
same  was  without  delay  collected  from  the  Union  National 
Bank  of  Newark  on  which  it  was  drawn.  It  was  paid  by 
the  Union  National  Bank  on  March  1.  That  bank 
returned  plaintiff's  checks  paid  by  it  daily.  This  par- 
ticular check  was  returned  to  the  plaintiff  on  March 
2,  but  the  receipt  by  the  Cuzners  for  the  payment  was  not 
returned  imtil  many  days  thereafter. 

On  March  19,  the  day  after  the  Phipps'  check  was 
drawn  but  before  it  was  paid,  the  plaintiff  received 
a  letter  from  Mr.  Cuzner  dated  March  18,  in  which  he 
called  the  plaintiff's  attention  to  the  surrender  of  his 
policy  early  in  February  for  the  purpose  of  obtaining 
the  cash  value  thereof,  and  said:  '*  I  have  heard  nothing 
from  you  since  then  *  *  *.  Please  let  me  hear  from 
you  at  earliest  convenience." 

The  jury  could  have  found  that  a  casual  comparison 
of  the  indorsements  on  the  Cuzner  check  in  its  possession 
with  the  genuine  signature  of  the  Cuzners  also  in  plain- 
tiff's possession,  would  have  shown  that  the  indorsements 
were  not  the  genuine  signatures  of  the  Cuzners. 

Nothing  was  done  by  the  plaintiff  relating  thereto  so 
far  as  appears  until  March  21,  when  the  plaintiff  wrote  to 
Eaton  saying  that  it  had  received  a  letter  from  Cuzner. 
In  the  letter  it  says  that  it  forwarded  a  check  to  him, 
Eaton,  on  February  27  for  the  amount  of  the  surrender 
value  of  the  Cuzner  policy  and  further  says :  '*  On  referring 
to  the  check  which  has  been  paid  and  returned  to  us  hy  the 
Union  National  Bank,  Newark,  N.  J.,  we  find  that  it  bears 
the  endorsement  of  the  payees  and  also  your  endorsement. 
Kindly  inform  us  if  you  cashed  this  check  for  Mr.  Cuzner." 

The  plaintiff  was  by  the  letter  of  Mr.  Cuzner  received 
by  it  March  19  informed  that  he  was  at  Belfast  and  had 
not  received  its  check  although  plaintiff  knew  that  the 
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check  had  m  fact  been  promptly  returned  from  Portland 
and  paid  upon  the  apparent  indorsement  of  the  payees 
followed  by  Eaton's  personal  indorsement.  No  notice 
was  given  to  the  defendant  of  the  facts  about  the  Cuzner 
check  although  the  Phipps  check  was  then  outstanding 
and  impaid.  Eaton  repUed  that  the  check  had  been 
delivered  to  Spencer,  a  special  agent,  and  returned  by 
him  because  the  insured  wished  two  checks  for  different 
amounts.  He  then  says:  "I  therefore  deposited  the 
check  and  forwarded  my  checks  in  place  and  it  seems 
the  delay  was  occasioned  by  Mr.  Spencer  being  out  of 
town.''  He  adds  that  the  matter  is  now  satisfactorily 
adjusted.  This  was  received  by  the  plaintiff  March  24. 
The  check  .was  then  in  the  possession  of  the  plaintiff 
and  it  had  been  considered  by  it  as  appears  by  plaintiff's 
letter  to  Eaton  and  it  necessarily  knew  that  the  state- 
ments in  the  letter  of  Eaton  were  false.  On  March  24 
Cuzner  wrote  the  plaintiff  acknowledging  the  receipt  of 
a  check  from  Eaton  on  March  23,  nearly  a  month  after 
plaintiff's  check  had  been  sent  to  Eaton  for  the  Cuzners 
and  it  had  been  returned  to  the  plaintiff  apparently 
indorsed  by  the  Cuzners.  In  such  letter  Cuzner  said: 
''  Enclosed  find  letter  I  received  with  check  from  Mr. 
Eaton,  I  received  no  check  from  you  so  could  not  have 
possibly  endorsed  it."  The  letter  of  Eaton  to  Cuzner 
inclosed  stated  that  the  check  of  $425  was  handed  to  him 
therewith  and  adds:  "Will  arrange  for  Mr.  Spencer  to 
return  the  check  which  is  in  his  possession."  This  state- 
ment in  the  letter  by  Eaton  to  Cuzner  was  not  true  and 
the  plaintiff  then  had  in  its  possession  indisputable 
evidence  of  its  being  imtrue  because  as  stated  the  check 
with  the  forged  indorsement  was  in  its  possession  and 
had  been  for  days.  Notwithstanding  this  evidence  in  the 
possession  of  the  plaintiff  it,  on  March  25,  sent  to  Eaton 
the  check  payable  to  Ella  M.  Wade.  He  inmiediatvily 
forged  the  name  of  the  payee  thereto  and  placed  it  in 
his  customary  way  to  his  personal  accoimt  and  it  came 
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back  to  the  defendant  bank  for  payment  on  March  28. 
The  correspondence  relating  to  the  Cuzner  check  was 
called  to  the  attention  of  the  plaintiff's  superintendent  of 
Eastern  agencies  on  March  27,  and  he  stated  that  Eaton 
would  be  at  the  office  the  next  day.  On  the  morning  of 
the  28th  Eaton  arrived  at  the  plaintiff's  oflSce  and  con- 
fessed to  said  superintendent  of  agencies  that  he  had 
forged  the  indorsements  on  the  Cuzner  check.  He  was 
referred  to  the  president  of  the  plaintiff  where  he  made 
a  similar  confession  but  so  far  as  appears  he  was  not 
questioned  in  any  way  whatever  in  reference  to  other 
forgeries.  So  far  as  appears  all  other  transactions  were 
ignored.  The  conversation  with  said  superintendent  of 
agencies  and  with  the  president  of  the  plaintiff  occurred 
in  the  morning  of  March  28.  The  payment  of  the 
Wade  check  could  have  been  stopped  at  the  defendant 
bank  at  any  time  before  three  o'clock  in  the  afternoon 
of  that  day.  Nothing  was  done  by  the  plaintiff.  It  does 
not  appear  that  any  examination  whatever  was  made 
prior  to  March  28,  1912,  with  reference  to  the  genuineness 
of  the  indorsement  of  the  one  hundred  or  more  checks  that 
had  been  forged  by  Eaton.  Unless  special  request  was 
made  by  the  plaintiff  to  the  defendant  bank,  the  checks 
paid  by  it  were  not  returned  to  the  plaintiff  by  that 
bank  imtil  the  first  of  the  following  month.  The  checks 
paid  by  it  in  February  were  returned  to  the  plaintiff 
March  1,  and  those  paid  in  March  were  returned  April  1. 
So  far  as  appears  no  special  requisition  for  the  return 
of  the  checks  that  had  been  sent  to  the  Portland  oflSce 
was  asked  by  the  plaintiff.  On  April  9,  Eaton  wrote 
the  plaintiff  confessing  that  he  had  forged  the  indorse- 
ments on  the  Phipps  and  on  the  Wade  checks.  In  the 
meantime  the  plaintiff  had  its  examiners  at  the  oflBce 
of  Eaton  in  Portland  and  reports  were  made  from  time 
to  time  by  them  to  it.  Eaton  had  also  been  attempting 
to  borrow  of  the  plaintiff  on  the  value  of  the  anticipated 
renewal  premiums  on  policies  written  pursuant  to  the 
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contract  between  Eaton  and  the  plaintiff  to  pay  his 
indebtedness.  The  plaintiff  paid  the  claims  of  Phipps 
and  of  Wade  by  giving  them  and  each  of  them  a  new 
check  for  the  amoimt  due  them  respectively.  It  is 
conceded  that  the  plaintiff  received  some  amount  from 
Eaton  to  make  good  its  losses  by  reason  of  his  forgeries 
and  misappropriations  of  its  money,  but  the  court  refused 
to  allow  evidence  of  the  amount  of  such  receipts.  On 
April  22  on  the  plaintiff's  complaint  or  by  its  procurement 
Eaton  was  arrested.  After  such  arrest  the  plaintiff  for 
the  first  time  notified  the  defendant  bank  that  the  indorse- 
ments on  the  checks  now  in  suit  had  been  forged  and 
demanded  the  return  of  the  money  to  it. 

A  depositor  of  a  bank  who  receives  from  it  a  statement 
of  his  account  with  its  paid  checks  as  vouchers  is  bound 
to  examine  the  accoimt  and  vouchers  and  to  report  to 
the  bank  without  imreasonable  delay  any  errors  which  may 
be  discovered.  {Morgan  v.  U.  S.  Mortgage  &  Trust  Co., 
208  N.  Y.  218;  Leather  Mfrs.  Bank  v.  Morgan,  117  U.  S. 
96;  Dana  v.  National  Bank  of  the  Republic,  132Majss.l5Q.) 

The  general  rule  stated  in  the  Morgan  case  in  this 
court  has  been  commonly  held  not  to  extend  to  an  exami- 
nation of  the  indorsements  of  the  payee  of  checks  to 
ascertain  the  genuineness  of  such  indorsements. 

In  Critten  v.  Chemical  National  Bank  (171  N.  Y.  219, 
227)  this  court  say:  "  When  a  depositor  has  in  his 
possession  a  record  of  the  checks  he  has  given,  with  dates, 
payees  and  amounts,  a  comparison  of  the  returned  checks 
with  that  record  will  necessarily  expose  forgeries  or 
alterations.  It  is  true  that  it  will  give  no  information 
as  to  the  genuine  character  of  the  endorsements,  and 
because  the  depositor  has  no  greater  knowledge  on  that 
subject  than  the  bank,  it  owes  the  bank  no  duty  in  regard 
thereto.  {Welsh  v.  German-American  Bank,  73  N.  Y. 
424;  Shipman  v.  Bank  of  the  State  of  New  York,  126 
N.  Y.  318.)  It  is  also  true  that  verification  of  the  returned 
checks  would  not  prevent  a  loss  by  the  bank  in  the  case 
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of  payment  of  a  single  forged  check  and  probably  not 
in  many  cases  enable  the  bank  to  obtain  a  restitution 
of  its  lost  money.  It  would,  however,  prevent  the 
successful  conunission  of  continuous  frauds  by  exposing 
the  first  forgeries.  *  *  *  Considering  that  the  only 
certain  test  of  the  genuineness  of  the  paid  check  may  be 
the  record  made  by  the  depositor  of  the  checks  he  has 
issued,  it  is  not  too  much,  in  justness  and  fairness  to  the 
bank,  to  require  of  him,  when  he  has  such  a  record^  to 
exercise  reasonable  care  to  verify  the  vouchers  by  that 
record.  *  *  *  If  the  depositor  has  by  his  negUgence 
in  failing  to  detect  forgeries  in  his  checks  and  give  notice 
thereof  caused  loss  to  his  bank,  either  by  enabling  the 
forger  to  repeat  his  fraud  or  by  depriving  the  bank  of 
an  opportimity  to  obtain  restitution,  he  should  be 
responsible  for  the  damage  caused  by  his  default,  but 
beyond  this  his  UabiUty  should  not  extend.'' 

The  reason  given  for  not  extending  the  rule  to  include 
an  examination  of  indorsements  for  the  purpose  of 
determining  whether  they  are  genuine  is  that  the  depositor 
has  no  greater  knowledge  on  the  subject  of  the  genuineness 
of  the  signature  of  the  payee  than  the  bank.  In  the  case 
now  before  us  the  plaintiff  had  in  its  possession  the 
genuine  signatures  of  each  of  the  payees  in  the  several 
checks  whose  names  were  forged  by  Eaton.  Whether  the 
plaintiff  exercised  reasonable  care  in  examining  the  checks 
retained  as  vouchers  by  the  defendant  is  a  question  of 
fact.  {Critten  v.  Chemical  National  Bank,  supra;  Leafier 
Manufrs.  Bank  v.  Morgan,  mpra;  Shipman  v.  Bank  of 
the  State  of  New  York,  supra.) 

We  think  in  this  case  that  it  was  at  least  a  question 
of  fact  upon  the  evidence  before  the  court,  a  brief  state- 
ment of  which  we  have  given,  whether  the  plaintiff  was 
negligent  in  failing  to  examine  the  indorsements  on  the 
checks  which  had  been  returned  to  it  by  the  defendant 
and  other  banks  with  the  genuine  signatures  of  the 
payees  in  its  possession  prior  to  the  payment  of  the 
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Phipps  and  Wade  checks  and  whether  such  negligence 
and  the  consequent  failure  of  the  plaintiff  to  notify  the 
defendant  of  the  information  that  it  would  have  obtained 
by  such  examination  contributed  to  the  payment  of  said 
checks  by  the  defendant  bank. 

It  is  permitted  to  a  bank  to  escape  liability  for  repay- 
ment of  amoxmt  paid  out  on  forged  checks  by  establishing 
that  the  depositor  has  been  guilty  of  negligence  which 
contributed  to  such  payment  and  that  it  has  been  free 
from  any  negUgence.  {Morgan  v.  U.  S.  Mtge.  &  Trust 
Co.,  supra,) 

We  think  it  was  also  a  question  of  fact  whether  the 
plaintifif  after  it  knew  or  should  have  known  that  Eaton 
had  forged  the  indorsement  on  the  Cuzner  check  was 
negUgent  in  failing  to  notify  the  defendant  of  such  facts 
and  the  consequent  danger  of  paying  other  checks  sent 
by  the  plaintiff  to  its  Portland  office  without  special 
information  and  knowledge  in  regard  to  the  genuineness 
of  the  payee's  indorsements  thereon. 

We  are  also  of  the  opinion  that  evidence  to  a  reasonable 
extent  should  have  been  permitted  to  show  that  the 
amount  recovered  by  the  plaintiff  from  Eaton  after  the 
defendant  bank  had  paid  the  Phipps  and  Wade  checks 
included  a  repayment  to  it  of  the  amounts  in  whole  or  in 
part  charged  to  the  plaintiff  by  reason  of  its  payment 
of  said  checks  and  also  whether  the  defendant  bank  was 
prejudiced  by  the  plaintiff  witholding  its  knowledge  of 
Eaton's  crimes  until  after  his  arrest  on  April  22. 

Because  of  the  failure  of  the  court  to  submit  the 
questions  of  fact  arising  upon  the  trial  to  the  jury  for  its 
determination  thereof  and  because  of  errors  in  the  rulings 
of  the  court  in  excluding  material  evidence  the  judgments 
should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  McLaughlin, 
Crane  and  Andrews,  JJ.,  concur. 

Judgments  reversed,  etc. 
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Robert  L.  Stevens  et  al.,  as  Executors  of  Frederick  C. 
Stevens,  Deceased,  Respondents,  v.  The  Mutual  Life 
Insurance  Company  of  New  York,  Appellant. 

Insurance  (Xit^)  —  loans  on  policies  —  cancellation  of  policies 
for  failure  of  insured  to  pay  loans  —  what  constitutes  sufficient 
notice  to  borrower  of  intention  of  company  to  cancel  policies 
for  borrower's  default  to  renew  loans  or  pay  interest  thereon. 

Plaintiffs  decedent  borrowed  money  on  five  life  insurance  i)olioie8, 
as  collateral,  from  the  company  which  had  issued  them,  giving  promis- 
sory notes  therefor,  in  each  stating  that  he  had  deposited  with  and 
assigned  to  the  company  as  collateral  security  one  of  such  policies  and 
agreeing  that  if  he  failed  to  repay  the  note  or  interest  when  due  the 
company  "  without  further  notice  and  without  further  demand  for 
payment  may  cancel  said  policy  as  of  the  date  of  default  "  and  apply 
to  the  payment  of  the  note  and  interest  the  sum  fixed  as  the  surrender 
value  of  the  policy  and  pay  the  balance,  if  any,  on  demand  to  the 
parties  entitled  thereto.  The  borrower  failed  to  pieiy  the  notes  when 
due,  after  they  had  been  renewed  on  the  same  terms.  The  company 
wrote  him  before  the  notes  became  due  and  on  two  subsequent 
occasions,  calling  his  attention  to  the  matter  and  requesting  payment. 
No  action  was  taken  by  the  borrower  and  forty-five  days  after  the 
notes  became  due  they  were  canceled  as  of  the  date  when  due.  Hdd^ 
that  the  contract  is  clear  and  its  terms  unambiguous  and  on  default 
the  company  might  cancel  the  policies  without  further  notice.  Such 
cancellation  became  effective  without  notice  to  decedent  and  was  not 
subject  to  the  condition  that  he  should  be  first  paid  the  balance  due 
him  or  informed  that  the  company  held  that  sum  subject  to  his 
demand,  nor  did  the  company  by  its  acts  waive  its  right  to  oane^ 
without  further  notice. 

Stevens  v.  Mutual  Life  Ins,  Co,,  183  App.  Div.  629,  reversed. 

(Argued  December  8,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  13,  1918,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opmion. 
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Frederick  L.  Allen  and  Murray  Downs  for  appellant. 
The  defendant  was  not  required  to  make  any  demand  for 
payment  of  the  loan  or  interest  or  give  the  insured  notice 
of  cancellation,  or,  having  canceled,  to  give  notice  of  the 
application  of  the  cash  surrender  consideration  to  the 
payment  of  the  loans,  or  that  there  was  a  surplus.  {Clare 
V.  Mutual  Life  Ins.  Co.,  201  N.  Y.  492;  Palmer  v. 
Mutual  Life  Ins.  Co.,  38  Misc.  Rep.  318;  Frese  v.  Mutual 
Life  Ins.  Co.,  11  Cal.  App.  387;  Fountain  v.  Security 
Mutual  L.  Ins.  Co.,  93  S.  E.*Rep.  118;  Eagle  v.  N.  Y. 
Life  Ins.  Co.,  48  Ind.  App.  284;  Wilson  v.  R.  M.  L.  Ins. 
Co.,  137  Iowa,  184;  Ruane  v.  M.  L.  I.  Co.,  186  S.  W.  Rep. 
1188;  Cilek  v.  N.  Y.  Life  Ins.  Co.,  95  Neb.  275;  Salig  v. 
U.  S.  L.  I.  Co.,  236  Penn.  St.  460;  MiUs  v.  National  Life 
Ins.  Co.,  136  Term.  350.)  The  Appellate  Division  was  in 
error  in  holding  that  the  defendant  had  waived  its  right 
to  cancel  the  poUcies  without  demand  and  notice.  {Fowler 
V.  Met.  Life  Ins.  Co.,  116  N.  Y.  389.)  Payment  of  surplus 
to  Stevens  was  no  part  of  the  cancellation.  {Lock- 
wood  v.  N.  Y.  L.  Ins.  Co.,  175  App.  Div.  24;  223  N.  Y. 
714.) 

Louis  L.  Bahcock  and  Robert  S.  Stevens  for  respondents. 
All  the  acts  performed  by  the  defendant  in  the  way  of 
attempting  to  cancel  the  poUcy  were  inefficacious  since  the 
notices  of  cancellation  and  the  checks  were  not  even 
mailed  prior  to  Mr.  Stevens'  death.  {Van  Valkenburgh  v. 
Lenox  Fire  Ins.  Co.,  51  N.  Y.  465;  Tisdell  v.  N.  H.F.  Ins. 
Co.,  155  N.  Y.  163.)  The  evidence  in  the  case  shows  that 
the  appellant  did  not  elect  within  a  reasonable  time  to 
cancel  the  policies.  On  the  contrary,  it  elected  to  con- 
tin\ie  the  poUcies  in  force  and  communicated  this  intention 
to  the  insured.  {Modern  Woodmen  v.  Vincent,  40  Ind. 
App.  711;  G.  F.  Ins.  Co.  v.  "Michael,  167  Ind.  659;  Croft  v. 
New  Zealand,  etc.,  Co.,  6  H.  L.  Cas.  705;  Bailey  v. 
American  Deposit  Co.,  52  App.  Div.  402;  165  N.  Y.  672; 
Insurance  Co.  v.  Norton,  96  U.  S.  234.) 
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Andrews,  J.  On  May  16,  1914,  Frederick  C.  Stevens 
held  five  paid-up  life  policies  issued  by  the  Mutual  Life 
Insurance  Company.  On  that  day  he  borrowed  from 
the  company  $1,837  on  each  policy  and  executed  five 
notes  in  each  promising  to  pay  that  sum  and  interest  on 
January  24, 1915,  and  in  each  stating  that  he  had  deposited 
with  and  assigned  to  the  company  as  collateral  security 
one  of  such  policies  and  agreeing  that  if  he  failed  to  repay 
the  note  or  interest  when  due  the  company  "  without 
further  notice  and  without  further  demand  for  payment 
may  cancel  said  poUcy  as  of  the  date  of  default "  and 
apply  to  the  payment  of  the  note  and  interest  $1,920, 
fixed  as  the  cash  surrender  value  of  the  policy,  and  pay 
the  balance  (if  any)  on  demand  to  the  parties  entitled 
thereto.  The  notes  also  provided  that  upon  request  and 
upon  the  payment  of  interest  the  time  for  their  payment 
might  be  extended  for  six  months  or  .one  year.  If  that 
was  done  the  same  provisions  for  cancellation  were 
applicable  except  that  the  amount  fixed  for  the  cash 
surrender  value  might  be  increased. 

On  January  24th,  1915,  all  interest  was  paid  and  the 
loan  extended  to  January  24th,  1916.  At  some  time, 
apparently  prior  to  that  date  in  view  of  the  language  used, 
five  notices  were  sent  to  Mr.  Stevens,  each  stating  that 
the  loan  and  interest  would  be  payable  on  January  24th, 
and  asking  him,  if  he  wished  to  continue  the  loan,  to 
remit  the  interest.  The  notices  also  contained  certain 
statements  not  applicable  to  paid-up  policies.  No 
attention  was  paid  to  these  notices  and  no  payments 
made.  The  company  did  not,  however,  at  once  cancel 
the  policies.  As  thkty  days'  grace  is  allowed  for  the 
payment  of  premiums,  its  custom  is  said  to  be  to  allow 
the  same  privilege  for  the  payment  of  interest  and  fifteen 
days  in  addition  so  as  to  enable  it  to  hear  from  distant 
points  and  make  certain  that  no  payments  have  in  fact 
been  made.  Instead  on  February  12th  it  wrote  to  Mr. 
Stevens  on  what  were  evidently  forms  relating  to  the 
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non-payment  of  premiums  that  interest  on  each  loan 
"  will  expire  on  January  24,  1916,"  and  that  it  trusts 
he  will  remit  "before  that  time  *  *  *  that  the 
insurance  may  not  lapse  ''  the  interest  and  forty-six  cents 
which  was  evidently  compound  interest  from  January 
24,  1916.  It  further  stated  that  unless  a  remittance  was 
received  before  the  date  of  expiration,  restoration  of  the 
insurance  would  be  subject  to  certain  conditions,  and 
asked  Mr.  Stevens  to  give  the  matter  his  prompt  attention. 
Still  nothing  was  done  and  on  February  28th  five  other 
letters  were  sent  by  the  company.  Like  the  last  they 
were  a  clumsy  attempt  to  adopt  a  form  letter  as  to 
premiums  to  the  circumstances  surrounding  the  loans. 
They  each  notified  Mr.  Stevens  that  he  had  allowed  his 
"  policy  to  lapse  "  by  default  in  the  payment  of  interest. 
They  then  discussed  matters  in  terms  not  appropriate 
to  paid-up  policies.  But  they  say  that  a  policy  is  too 
valuable  an  asset  to  be  cast  aside  and  ask  Mr.  Stevens 
to  take  up  the  matter  of  restoring  those  issued  to  him. 
Finally  a  note  at  the  end  distinctly  gives  the  number  of 
the  policy  referred  to,  states  that  it  is  paid  up  and  that 
$110.22  interest  on  a  loan  was  due  January  24th,  1916. 
Once  more  no  notice  was  taken  of  these  letters  and  on 
March  9th  the  company  canceled  each  policy  by  pasting 
upon  it  a  cancellation  slip  as  of  January  24th,  1916.  On 
the  13th  the  company  wrote  him  that  each  policy  had  been 
canceled  because  the  loan  had  not  been  paid  or  renewed, 
gave  a  statement  of  the  transaction  and  inclosed  a  check 
of  $28.78  on  each  policy,  being  the  balance  due.  These 
letters  and  checks  were  forwarded  to  the  defendant's 
agents  at  Washington  and  were  there  mailed  to  Mr. 
Stevens  at  his  home  in  Attica,  before  his  death,  which 
occurred  suddenly  on  the  14th.  They  were  not  received, 
however,  imtil  afterwards,  and  the  checks  were  then 
returned  to  the  company  by  his  executors.  These 
executors  now  claim  that  they  are  entitled  to  the  face 
value    of  the    paid-up    policies    less    the  amount  due 
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on  the  loans.    To  recover  that  amount  this  action  is 
brought. 

The  trial  court  directed  a  verdict  for  the  plaintiffs  on 
the  ground  that  the  cancellation  of  the  policies  did  not 
become  effective  imtil  notice  thereof  reached  Mr.  Stevens 
and  imtil  he  was  either  paid  the  balance  due  or  was 
informed  that  the  company  held  that  sum  subject  to 
his  demand.  The  Appellate  Division  did  not  adopt 
the  reasoning  of  the  trial  judge  but  aflBrmed  his  action 
on  the  groimd  that  the  company  had  waived  its  right 
to  cancel  without  further  notice  of  such  intention. 
We  think  the  action  cannot  be  maintained  on  either 
theory. 

The  contract  is  clear.  Its  terms  are  not  ambiguous. 
On  default,  the  company  may  cancel  the  policy  without 
further  notice  or  further  demand.  This  cancellation  is  the 
basis  for  further  action.  After  it,  but  necessarily  only 
after  it  has  been  effected,  the  company  applies  the  sur- 
render value  of  the  policy  to  the  payment  of  the  note. 
If  any  balance  remains  it  will  pay  it  to  the  borrower  on 
demand.  The  provisions  are  independent.  They  do  not 
resemble  those  in  fire  policies  where  the  manner  in  which 
cancellation  may  be  effected  is  prescribed.  Here  the 
borrower  expressly  agrees  that  the  cancellation  may  be 
made  without  notice  by  the  action  of  the  company.  Such 
an  agreement  is  not  illegal.  {Clare  v.  Mut.  Life  Insurance 
Company y  201  N.  Y.  492.)  Nor  is  it  inequitable.  The 
borrower  knows  when  the  loan  is  due.  He  knows  the 
privilege  he  has  conferred.  He  knows  it  will  generally 
be  to  the  advantage  of  the  company  to  enforce  the  can- 
cellation. It  is  for  him  to  ascertain  if  cancellation  has 
been  effected  because  of  his  default  and  if  so  to  demand 
any  balance  that  may  be  due  to  him.  In  most  banking 
loans  on  collateral  the  bank  reserves  the  right  to  sell  the 
collateral  on  default  or  to  retain  it  itself  at  a  fair  value 
and  apply  the  proceeds  on  the  loan.  Any  balance  due 
belongs  to  the  borrower.    But  it  has  never  been  held 
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that  the  transaction  is  not  closed  until  notice  is  given 
that  such  a  balance  is  in  its  hands. 

As  we  have  said,  the  time  of  payment  of  the  notes  was 
extended  imtil  January  24th,  1916.  The  evidence  of 
interest  payments  and  tiie  statements  of  plaintiffs'  coun- 
sel show  this  fact  beyond  a  doubt.  If  so,  a  mere  delay 
of  forty-five  days  in  canceling  the  policy  is  immaterial. 
Nothing  in  the  collateral  note  required  the  company  to 
exercise  its  option  to  cancel  on  the  very  day  it  became 
due.  The  agreement  expresses  the  contrary  intent.  The 
cancellation  is  to  be  made  "  as  of  the  date  of  default.'' 
This  implies  action  subsequent  to  that  date.  It  is  true 
the  delay  might  be  so  great  as  to  permit  an  inference  of 
fact  that  the  company  had  made  an  election  not  to  cancel. 
Once  made  the  insured  might  rely  upon  such  election, 
and  cancellation  would  require  reasonable  notice  and 
demand.  But  such  a  delay  as  here  occurred  would  not 
of  itself  permit  such  an  inference. 

Is  there  anything  in  the  letters  and  notices  that 
requires  a  different  result?  If  the  company  extended 
indefinitely  'the  time  for  the  payment  of  the  principal 
and  interest,  or  "if  because  of  its  actions  the  insured  was 
justified  in  believing  such  an  extension  had  been  granted 
and  failed  to  make  required  payments  relying  on  such 
a  belief,  again  no  cancellation  could  be  had  without 
reasonable  notice  and  demand. 

The  defendant  does  not  appear  to  have  knowingly  and 
intentionally  extended  the  time.  Nor  do  the  letters  and 
notices  justify  a  belief  on  the  part  of  Mr.  Stevens  that 
such  an  extension  had  been  granted.  He  was  a  business 
man  and  had  been  a  banker.  We  must  infer  in  him  a 
reasonably  intelligent  appreciation  of  the  meaning  of 
them.  The  first  simply  informed  him  that  his  loan 
would  become  due  on  January  24th,  1916,  and  that 
some  action  on  his  part  was  required  if  it  was  to  be 
extended.    Certain  provisions  on  the  back  cf  this  paper, 
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referring  to  loans  on  ordinary  policies  and  to  extensions 
of  loans  if  premiums  were  promptly  paid,  he  knew  did 
not  apply  to  him.  From  that  of  February  12th  the  noiost 
that  he  could  infer  was  that  although  in  default  he  might 
still  be  permitted,  if  he  acted  immediately,  to  pay  his 
interest  as  of  January  24th  and  so  obtain  an  extension. 
The  word  "  lapse  "  was  inappropriate,  but  a  business 
man,  as  was  Mr.  Stevens,  could  not  have  understood 
he  was  given  an  indefinite  time  within  which  to  make  his 
payments;  and  that  good  faith,  therefore,  required  a 
further  notice  before  cancellation  was  enforced.  The 
letter  of  February  25th  was  entirely  unfitted  to  the 
circumstances;  but  at  least  it  was  a  clear  notice  that  the 
policies  were  no  longer  in  force  and  that  further  n^otia- 
tions  were  required  to  restore  them.  Finally,  there  is  no 
direct  evidence  that  Mr.  Stevens  understood  an  extension 
was  granted  him  and  no  facts  appear  from  which  the 
inference  may  be  drawn  either  that  he  so  believed  or  that 
he  relied  on  such  belief.  The  truth  probably  is  that  he 
intended  to  allow  his  policies  to  be  canceled  so  as  to  pay 
his  notes. 

As  we  find  no  question  of  fact  to  be  submitted  to  a  jury 
the  judgments  of  the  Trial  Term  and  of  the  Appellate 
Division  should  be  reversed  and  the  complaint  dismissed, 
with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  McLaughlin 
and  Elkus,  JJ.,  concur;  Pound,  J.,  not  voting. 

Judgments  reversed,  etc. 
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Gertrude  M.  Barnhart,  as  Administratrix  of  the  Estate 
of  John  A.  Barnhart,  Deceased,  Appellant,  v.  The 
American  Concrete  Steel  Company,  Respondent. 

Workmen's  Compensation  Law  of  New  Jersey  —  master  and 
servant  —  negligence  —  a  serrant,  a  resident  of  New  Jersey^ 
having,  as  permitted  by  the  New  Jersey  statute,  elected  to 
accept  the  remedies  provided  thereby  instead  of  the  common- 
law  remedies  for  injmies,  his  legal  representative  cannot 
maintain  a  common-law  action  for  the  death  of  such  servant 
from  injuries  received  while  working  in  this  state. 

1.  Under  the  Workmen's  Compensation  Law  of  New  Jersey,  if  a  serv- 
ant prefers  to  retain  his  oommon-law  remedies,  he  may  give  notice,  within 
a  certain  time  after  his  employment,  and  the  remedies  will  be  retained. 
If  he  chooses  to  renounce  them  in  return  for  the  statutory  scheme  of 
compensation,  his  voluntary  choice  is  the  source  and  originlof  his  right. 

2.  Where  plaintiffs  intestate,  who,  at  the  time  of  his  death,  was  a 
resident  of  the  state  of  New  Jersey  and  in  the  employ  of  the  defendant, 
a  New  Jersey  corporation,  had  made  and  entered  into  the  contract  of 
employment  in  that  state,  but  was  at  work  for  the  defendant  in  this 
state  at  the  time  of  his  death,  and  had,  under  the  New  Jersey  statute, 
giving  him  the  right  to  accept  or  reject  the  statutory  scheme  of  com- 
pensation, exercised  the  option  to  accept  it  and  contracted  accordingly, 
such  contract  became  binding  upon  him  and  like  any  other  valid  con- 
tract enforceable  in  the  state  of  New  York,  unless  opposed  to  its 
public  policy. 

3.  The  right  of  action  to  recover  for  death,  which  is  preserved  by 
constitutional  provision  in  this  state  (Art.  1,  §  18),  is  the  one  provided 
for  by  section  1902  of  the  Code  of  Civil  Procedure.  That  section 
authorizes  the  executor  or  administrator  to  maintain  an  action  to 
recover  damages  for  the  wrongful  killing  of  his  decedent  "  against  a 
natural  person  who,  or  a  corix)ration  which,  would  have  been  liable  to 
an  action  in  favor  of  the  decedent  by  reason  thereof  if  death  had  not 
ensued."  The  contract  of  employment  made  by  plaintiff's  intestate 
being  one  which  would  bar  an  action  against  defendant  brought  by 
himself,  it  is  equally  true  that  it  bars  an  action  by  his  personal  repre- 
sentative, and  the  contract  of  employment  being  valid  in  New  Jersey 
prevents  the  maintenance  of  an  action  for  the  recovery  here  sought 
in  New  York.  (Johnston  v.  Fargo,  184  N.  Y.  379,  distinguished; 
Colaizzi  v.  Pennsylvania  R.  R.  Co.,  208  N.  Y.  275,  followed.) 

Barnhart  v.  American  Concrete  Steel  Co.,  181  App.  Div.  881,  affirmed. 

(Aigued  December  10,  1919;  decided  January  6,  1920.) 
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Appeal  from  a  judgment,  entered  December  10,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  plaintifif  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Anthony  J.  Ernest  for  appellant.  The  New  York  Con- 
stitution (Art.  1,  §  18)  and  the  New  York  statutes  give  to 
the  plaintifif  the  right  to  recover  for  pecuniary  danu^es 
sufifered  by  reason  of  the  negligence  of  the  defendant- 
Neither  the  New  York  Constitution  (Art.  1,  §  19,  as  amd.) 
nor  any  New  York  statute,  properly  construed,  deprives 
the  plaintifif  of  such  right.  The  right  to  recover  damages 
for  a  tort  causing  death  is  governed  solely  by  the  law  of 
the  place  where  the  tort  was  committed.  The  contract  of 
employment  in  New  Jersey,  amplified  by  the  New  Jersey 
Workmen's  Compensation  Act,  properly  construed,  does 
not  deprive  the  plaintiff  of  such  right  to  recover  for  the 
pecuniary  damages  caused  in  New  York  by  the  negligence 
of  the  defendant.  {Mexico  C.  R.  Co.  v.  Eckman^  205  U.  S. 
538;  Mexican  Railway  v.  Chantry ,  136  Fed.  Rep.  315; 
Cooley  on  Torts  [3d  ed.],  909;  Dicey  on  Conflict  of  Laws, 
Moore's  notes,  659,  667;  Minor's  Conflict  of  Laws,  §  202; 
Coyne  v.  Southern  Pacific  Company,  155  Fed.  Rep  683; 
Phillips  V.  Eyre  J  L.  R.  6  Q.  B.  1 ;  Matter  of  Doey  v.  Howland, 
224  N.  Y.  30;  P.  72.,  etc.,  Co.  v.  Schubert,  224  U.  S.  603.) 
The  right  of  action  (for  death)  was  a  property  right  of  the 
beneficiaries  to  it.  {Meekin  v.  B.  H.  R.  R.  Co.,  164  N.  Y. 
145;  Hamilton  v.  Erie  R.  R.  Co.,  219  N.  Y.  354;  Matter  of 
Meng,  227  N.  Y.  264;  Jacohus  v.  Colgate,  217  N.  Y.  243; 
T.  &  P.  R.  Co.  V.  Rigshy,  241  U.  S.  33,  39;  Rosin  v. 
Lidgewood,  89  App.  Div.  252;  T.  &  N.  R.  Co.  v.  MUler, 
221  U.  S.  408.) 

Theodore  H.  Lord  and  Otto  D.  Parker  for  respondent. 
The  contract  of  employment  entered  into  by  the  deceased 
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with  the  appellajit  in  the  state  of  New  Jersey  conferred 
upon  him  the  right  to  compensation  imder  the  Compensa- 
tion Law  of  New  Jersey,  irrespective  of  any  common-law 
liability,  and  by  said  contract  the  deceased  for  himself, 
his  personal  representatives  and  next  of  kin  smrendered 
all  right  to  any  other  method,  form  or  amount  of  compen- 
sation than  that  provided  by  the  Compensation  Act  for 
injiiries  sustained  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  without  regard  to  the  state  in 
which  the  accident  occurred.  (Post  v.  Burger,  216  N.  Y.. 
544;  Shanahan  v.  Monarch  Engineering  Co.,  219  N.  Y. 
469.) 

McLaughlin,  J.  This  action  was  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  death 
of  plaintiff's  intestate.  At  the  time  of  his  death  the 
intestate  was  a  resident  of  New  Jersey  and  in  the  employ 
of  the  defendant,  a  New  Jersey  corporation^  The  con- 
tract of  employment  was  entered  into  in  that  state.  At 
the  time  of  his  death  he  was  at  work  for  the  defendant 
in  the  state  of  New  York  and  the  question  presented 
is  whether,  by  reason  of  that  fact,  the  action  can  be  here 
maintained. 

The  New  Jersey  Workmen's  Compensation  Act  (Laws 
of  1911,  -chap.  95,  as  amended)  provides  that  when  an 
employer  and  employee  shall,  by  agreement,  either 
express  or  impUed,  accept  the  provisions  of  section  2 
of  the  act,  compensation  for  personal  injuries  to  or  for 
the  death  of  such  employee  by  accident  arising  out  of  or 
in  the  course  of  his  employment,  shall  be  made  by  the 
employer  without  regard  to  the  negligence  of  the  employee 
according  to  certain  schedules  set  forth  (Par.  7,  sec.  2); 
that  such  agreement  shall  be  a  surrender  by  the  parties 
thereto  of  their  rights  to  any  other  method,  form  or 
amount  of  compensation  or  determination  thereof,  than 
that  provided  in  section  2  of  the  act  and  an  acceptance 
of  all  the  provisions  of  section  2  shall  bind  the  employee 
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himself,  and  for  compensation  for  his  death  shall  bind 
his  personal  representatives,  his  widow  and  next  of  kin, 
as  well  as  the  employer  (Par.  8) ;  that  every  contract  of 
hiring  made  subsequent  to  the  time  provided  for  any 
act  to  take  effect  shall  be  presumed  to  have  been  made 
with  reference  to  the  provisions  of  section  2,  and  unless 
there  be  as  a  part  of  such  contract  an  express  statement 
in  writing  prior  to  any  accident,  either  in  the  contract 
itself  or  by  written  notice  from  either  party  to  the  other, 
.  that  the  provisions  of  section  2  are  not  intended  to  apply, 
then  it  shall  be  presumed  that  the  parties  have  accepted 
the  provisions  of  section  2  and  have  agreed  to  be  bound 
thereby. 

There  is  a  fimdamental  diflference  between  the  Work- 
men's Compensation  Act  of  New  Jersey  and  the  Work- 
men's Compensation  Act  of  New  York.  This  diflference 
it  is  important  to  keep  in  mind.  Under  one  statute  the 
scheme  of  compensation  is  optional,  while  in  the  other 
it  is  mandatory. 

In  Matter  of  Post  v.  Burger  &  Gohlke  (216  N.  Y.  544) 
this  court  held,  at  least  inferentially,  that  the  remedy 
imder  the  New  York  statute  was  contractual  in  its 
nature.  The  court,  however,  did  not  mean  that  it  was 
contractual  in  the  strict  sense,  as  was  pointed  out  in 
Matter  of  Smith  v.  Heine  Safety  Boiler  Co.  (224  N.  Y.  9). 
Judge  Cardozo,  who  deUvered  the  opinion,  referring  to 
Matter  of  Post  v.  Burger  &  Gohlke  (supra),  said:  ''  Read- 
ing into  the  contract  of  employment  the  provisions  of  the 
statute,  we  held  that  a  UabiUty  quasi  ex  contractu  was 
imposed  on  the  employer.  Contractual  in  a  strict  sense, 
of  course,  the  habiUty  is  not  {People  ex  rel.  Dusenimry 
V.  Speir,  77  N.  Y.  144;  Matter  of  Post  v.  Burger  A- 
Gohlke,  supra,  at  p.  549;  Ralli  v.  Troop,  157  U.  S.  386, 
396;  Angell,  Recovery  Under  Workmen's  Compensation 
Law  for  Injury  Abroad,  31  Harvard  Law  Review,  p.  619). 
If  the  parties  were  to  agree  that  it  should  not  attach,  the 
courts  would  disregard  their  agreement."     (p.  11.) 


Barnhart  v.  American  Concrete  Steel  Co.    535 


1920.]  Opinion,  per  McLaughwn,  J.  [227  N.  Y.] 

The  New  Jersey  statute  is  different.  Under  that 
statute  the  rights  which  it  creates  and  the  duties  which 
it  imposes  are  contractual  in  the  strict  sense.  It  is 
optional  with  the  employer,  as  well  as  the  employee, 
whether  or  not  the  compensation,  in  case  of  injury  or 
death,  shall  be  paid.  If  a  servant  prefers  to  retain  his 
common-law  remedies  he  may  give  notice,  within  a 
certain  time  after  his  employment,  and  the  remedies  will 
be  retained.  If  he  chooses  to  renounce  them  in  return 
for  the  statutory  scheme  of  compensation,  his  voluntary 
choice  is  the  source  and  origin  of  his  right. 

The  plaintiff's  intestate  having  the  right  to  accept  or 
reject  the  statutory  scheme  of  compensation,  exercised 
the  option  to  accept  it  and  contracted  accordingly  with 
the  defendant.  Such  contract  became  binding  upon  him 
ai\d  like  any  other  vaUd  contract,  enforceable  in  the 
state  of  New  York,  unless  opposed  to  its  public  pohcy. 

It  is  contended  by  the  appellant  that  the  contract, 
even  though  binding  upon  the  intestate,  is  not  binding 
upon  his  representatives.  This  contention  is  based  upon 
the  constitutional  provision  of  the  state  of  New  York 
(Art.  1,  sec.  18)  to  the  effect  that  the  right  of  action  to 
recover  damages  for  death  shall  never  be  abrogated. 
The  right  of  action  which  is  preserved  by  this  consti- 
tutional provision  is  the  one  provided  for  in  section  1902 
of  the  Code  of  Civil  Procedure.  That  section  provides 
that  the  executor  or  administrator  may  maintain  an 
action  to  recover  damages  for  the  wrongful  killing  of  his 
decedent  "  against  a  natural  person  who,  or  a  corporation 
which,  would  have  been  liable  to  an  action  in  favor  of 
the  decedent  by  reason  thereof  if  death  had  not  ensued." 
Would  the  defendant  have  been  liable  to  the  decedent 
if  the  latter  had  survived?  If  his  contract  of  employ- 
ment would  bar  an  action  by  himself,  it  is  equally  true 
that  it  bars  an  action  by  his  personal  representatives. 
They  have  the  same  rights  he  had  and  no  others.  They 
stand  in  his  place. 
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This  court  held  in  KeUiher  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  (212  N.  Y.  207)  that  where  the  decedent  had  per- 
mitted the  Statute  of  Limitations  to  bar  an  action  during 
his  Ufe,  no  action  could,  after  his  death,  be  maintained 
by  his  representatives. 

The  court  also  held  in  Hodge  v.  Rutland  R.  R.  Co. 
(112  App.  Div.  142;  affd.,  194  N.  Y.  570)  that  where 
the  decedent,  in  consideration  of  a  free  passage,  had 
signed  a  contract  relieving  the  carrier  from  liabiUty  for 
injuries  caused  by  its  negligence,  his  representatives  were 
equally  barred  from  maintaining  an  action  to  recover 
damages  for  his  death. 

And  in  Anderson  v.  Erie  R.  R.  Co.  (223  N.  Y.  277) 
it  was  held  that  a  release  from  liabiUty  for  negligence 
given  by  plaintiff's  intestate  to  defendant,  in  considera- 
tion of  the  reduced  rate  at  which  a  railroad  ticket  was 
sold  to  him,  prevented  a  recovery  by  his  representatives. 
/  I  am  of  the  opinion  that  the  decedent,  at  the  time  of 
his  death,  did  not  have  a  right  of  action  against  the 
defendant.  This  must  be  so  imless  the  contra6t  which 
he  made  with  it  is  so  contrary  to  the  pubUc  policy  of  the 
state  of  New  York  that  the  court  should  refuse  to 
enforce  it. 

This  court  held  m  Johnston  v.  Fargo  (184  N.  Y.  379) 
that  an  agreement  reheving  the  employer  of  all  liability 
for  negligent  injuries  to  his  employees  was  contrary  to 
pubUc  poUcy  and  void.  But  it  also  held  in  Colaizzi  v. 
Pennsylvania  R.  R.  Co.  (208  N.  Y.  275)  that  an  agree- 
ment, after  an  accident,  to  accept  certain  benefits  in  a 
reUef  fimd  in  lieu  6f  common-law  remedies  was  vaUd 
and  binding. 

Is  there  any  public  policy  of  the  state  that  would 
prohibit  the  enforcement  of  a  contract  made  in  New 
Jersey  like  the  one  here  in  question?  I  know  of  none. 
Indeed,  shortly  after  this  accident  occurred,  our  own 
Workmen's  Compensation  Law  took  effect.  Compen- 
sation laws  of  a  similar  character  have  been  enacted  in 
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very  many  of  the  states.  Even  before  the  New  York 
act  was  passed,  the  Constitution  of  the  state  was  amended 
for  the  express  purpose  of  permitting  the  legislature  to 
enact  it.  (Art.  1,  sec.  19.)  Under  such  circumstances, 
I  can  see  no  analogy  between  this  case  and  the  case 
presented  in  Johnston  v.  Fargo  (supra).  This  is  not  an 
attempt  to  reUeve  the  employer  from  liabiUty.  It  is 
nothing  more  than  an  attempt  to  establish  a  scale  of 
compensation  which  shall  give  the  employee  a  remedy 
for  all  injuries,  whether  due  to  negligence  or  not.  There 
is  no  doubt  that  such  a  contract  would  bind  the  employer, 
and  if  so,  no  reason  has  been  suggested  why  it  ought  not 
to  bind  the  employee.  If  it  did  bind  him,  then  at  the 
moment  of  his  death  his  common-law  right  of  action 
had  been  barred,  and  being  barred  against  him,  it  was 
barred  also  against  his  representatives.  The  contract  of 
employment  was  valid  in  New  Jersey,  and  being  so, 
prevents  the  maintenance  of  an  action  for  the  recovery 
here  sought  in  New  York.  {Piatt  v.  Swift  &  Co.,  188 
Mo.  App.  584;  Pendar  v.  H^  &  B.  Americdn  Machine 
Co.,  35  R.  I.  321.) 

It  follows  that  the  judgment  appealed  Jrom  should 
be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  Pound,  Andrews 
and  Elkus,  JJ.,  concur. 

Judgment  affirmed. 
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Allen  H.  Stem,  Individually  and  as  Surviving  Partner  of 
the  Firm  of  Reed  &  Stem,  Respondent,  v.  Whitney 
Warren  et  al.,  Composing  the  Finn  of  Warren  &  Wet- 
more,  Appellants,  and  William  J.  Reed,  as  Executor 
of  Charles  A.  Reed,  Deceased,  Respondent. 

Partnership  —  agreement  between  two  firms  of  architects 
to  design  and  supervise  construction  of  buUdings  for  a  raUroad 
company,  a  certain  member  of  one  of  the  firms  to  be  ezecutire 
head  —  contract  with  raUroad  company  in  pursuance  of  such 
agreement  —  cancellation  of  contract  by  railroad  company 
upon  death  of  executive  head  of  associated  architects  —  right 
of  surviving  partners  of  deceased  executive  head  to  accounting 
and  division  of  commissions  earned  under  contract  with  rail- 
road company. 

1.  A  contract  of  partnership  is  dissolved  by  the  death  of  one  of  the 
parties,  whether  entered  into  for  a  fixed  time  or  not,  and  after  his  death 
the  former  partner  cannot  bind  the  estate  of  the  decedent  by  new 
contracts;  and  although  the  partnership  be  expressly  extended  to 
executors,  they  could  not  be  compelled  to  carry  it  on,  and  would  be 
entitled  to  a  dissolution  and  an  account  of  the  assets,  subject  to  the 
liabilities  of  the  firm  incurred  up  to  the  time  of  dissolution. 

2.  Two  firms  of  architects,  preliminary  to  a  contract  with  a  railroad 
company  for  services  in  designing  and  constructing  a  railroad  terminal 
station  and  buildings  connected  therewith,  entered  into  an  agreement 
that  they  would  render  the  services  and  divide  the  compensation  as 
firms  and  not  as  individuals.  They  also  agreed  that  a  member  of  the 
first  contracting  firm  should  be  the  executive  head  of  the  work.  Sub- 
sequent to  this  agreement  and  in  pursuance  thereof  said  firms  of  archi- 
tects entered  into  a  contract  with  the  railroad  company  for  doing 
the  work  for  which  the  company  agreed  to  pay  certain  commissions 
on  the  actual  final  costs  of  the  completed  buildings,  and  in  which 
contract  the  company  reserved  the  right  to  terminate  the  employ- 
ment at  any  time.  Under  this  contract  the  work  was  carried  on  until 
the  death  of  the  executive  head  of  the  associated  architects.  After 
his  death  and  upon  solicitation  of  a  member  of  the  second  firm  erf 
the  associated  architects,  the  railroad  company  terminated  the  then 
existing  contract  and  made  a  contract  with  the  last  mentioned 
firm  of  architects  to  complete  the  architectural  work  for  the  rafl- 
road  company.  The  plainliff,  who  is  the  surviving  member  of  the 
firm  to  which  the  cxooutive  head  of  the  associated  architects  belonged. 
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seeks  in  this  action  to  recover  from  the  other  firm  the  propor- 
"BdnSte  amouit  that  would  have  been  received  by  his  firm  if  the 
original  contract  had  been  carried  out,  also  to  recover  for  commisions 
earned  by  reason  of  the  construction  of  a  hotel  built  by  the  railroad 
company,  for  which  preliminary  plans  had  been  prepared,  although 
the  work  was  not  assigned  until  after  the  death  of  the  executive  head 
of  the  associated  architects.  Hdd,  that,  although  the  death  of  the 
executive  head  terminated  the  partnership  between  the  firms,  it  was 
the  duty  of  the  survivors  of  the  firms  to  take  i)ossession  of  the  assets, 
perform  the  contract,  extinguish  the  liabilities  and  close  its  business 
for  the  interest  of  all  parties  concerned,  and  the  representatives  of  the 
deceased  executive  are  entitled  to  share  in  the  profits  of  all  unfinished 
business  though  subsequently  completed.  Held,  further,  that  although 
the  preliminary  plans  for  the  proposed  hotel  had  been  prepared  by 
the  associated  architects  before  the  termination  of  the  contract  by  the 
railroad  company  a  **  reasonable  expectation  "  (A  securing  a  contract 
for  the  construction  of  the  hotel  was  not  an  asset  of  the  associated 
architects  and  hence  the  plaintiff  is  only  entitled  to  an  accounting 
and  division  of  the  commissions  on  the  preliminary  plans  of  the  hotel. 
Stem  V.  Warren,  185  App.  Div.  823,  modified. 

(Argued  October  8,  1919;  decided  January  13,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  February  10,  1919,  modifying  and 
affirming  as  modified  an  interlocutory  judgment  of 
Special  Term  directing  an  accounting. 

The  nature  of  the  action,  the  facts,  so  far  as  material, 
and  the  questions  certified   are  stated  in  the    opinion. 

John  G.  Milburn,  Walter  F.  Taylor^  Edmin  De  T. 
Bechtel  and  Gerald  Hvll  Gray  for  appellants.  The  agree- 
ment between  the  associated  architects  was  terminated 
by  the  death  of  Charles  A.  Reed.  (3  Kent's  Com.  [10th 
ed.]  66;  Stewart  v.  Robinsoriy  115  N.  Y.  328;  Pemberton  v. 
Hinchmauy  78  N.  J.  Eq.  270;  Hubert  v.  Aitkin,  96  App. 
Div.  270;  Kennedy  v.  Porter,  109  N.  Y.  626;  Stewart 
V.  Robinsony  115  N.  Y.  328;  Pemberton  v.  Oakes,  6 
T,.  T.  Ch.  35;  Andrews  v.  Stinsony 254  111.  Ill;  Homaday 
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V.  CowgiUy  54  Ind.  App.  631;  Insley  v.  Shire,  54  Kan. 
793;  Mattison  v.  Faniham,  44  Minn.  95;  McGrath  v. 
Cowen,  57  Ohio  St.  385;  Wilcox  v.  Derickson,  168  Penn. 
St.  331 ;  BurweU  v.  MandetriUe,  2  How.  560.)  The  agree- 
ment of  the  associated  architects  with  the  raUroad  com- 
pany was  terminated  by  the  death  of  Reed  and  the 
tennination  of  the  partnership.  {Marline  v.  Inl.  Life 
Ins.  Society,  53  N.  Y.  339;  Sargeni  v.  McLeod,  209  N.  Y. 
360;  Spalding  v.  Rosa,  71  N.  Y.  40;  Mason  v.  Secor,  76 
Hun  178;  Greenburg  v.  Early,  4  Misc.Hep.  99;  Baxter  v. 
Billings,  83  Fed.  Rep.  790;  Lacy  v.  Getman,  119  N.  Y.  109.) 
The  firm  of  Warren  &  Wetmore  is  not  to  be  held  account- 
able to  the  plaintiff  in  this  action  or  to  Reed's  estate  for 
the  profits  made  out  of  the  completion  of  work  imfinished 
at  Mr.  Reed's  death.  {Williams  v.  Wheldon,  109  N.  Y. 
332;  Costello  v.  Costello,  209  N.  Y.  252;  Marline  v.  Int. 
Life  Ins.  Socy.,  53  N.  Y.  339;  Spalding  v.  Rosa,  71 
N.  Y.  40;  JiLslice  v.  Lairy,  19  Ind.  App.  272;  Lafferty  v. 
Lafferty,  174  Penn.  St.  536;  Rice  v.  Angell,  73  Tex.  350.) 

Harold  Swain  for  plaintiff,  respondent.  It  is  the  duty 
of  a  surviving  partner  of  a  firm  to  complete  its  unfinished 
business,  performing  its  contracts  and  closing  up  its  busi- 
ness in  the  manner  most  advantageous  to  the  interests  of 
all  the  parties  concerned.  (Gilmore  on  Part.  §§  353,  354; 
Murray  v.  Fox,  39  Hun,  108;  Nehrboss  v.  Bliss,  88  N.  Y. 
600;  Castle  v.  Marks,  50  App.  Div.  320;  King  v.  Leighton, 
100  N.  Y.  386;  Kennedy  v.  Porter,  109  N.  Y.  526.)  In 
completing  the  firm's  unfinished  business,  not  only  is  the 
surviving  partner  precluded  from  making  an  individual 
profit  at  the  expense  of  the  firm,  but  upon  him  is  imposed 
the  duty  of  completion  of  the  unfinished  business  without 
personal  recompense.  {Denver  v.  Roane,  99  U.  S.  355; 
Consaul  v.  Cummings,  222  U.  S.  262.)  A  partner  cannot 
extinguish  a  contract  belonging  to  the  partnership  by  the 
substitution  of  a  new  contract  relating  to  the  same  subject- 
matter,  in  the  profits  of  which  he  alone  is  to  participate. 
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In  settling  the  accounts,  such  a  new  or  substituted  con- 
tract must  be  regarded  as  only  a  modification  of  the  former 
contract,  and  the  partner  must  account  for  the  profits 
realized  from  the  new  or  substituted  contract.  {Little  v. 
Caldwell,  101  Cal.  563;  Andrews  v.  Haas,  214  N.  Y.  255; 
Martin  v.  Camp,  219  N.  Y.  170;  Johnson  v.  Ramtch,  113 
App.  Div.  810;  Tenney  v.  Berger,  93  N.  Y.  524;  CasUe  v. 
Marks,  50  App.  Div.  320;  Mitchell  v.  Reed,  61  N.  Y.  123; 
Holbridge  v.  Gillespie,  2  Johns.  Ch.  30;  Phyfe  v. 
War  dell,  5  Paige,  268;  Clegg  v.  Edmondson,  8  DeG.,  M. 
&  G.  787;  Struthers  v.  Pearse,  51  N.  Y.  537;  Clegg  v. 
Fishwick,  1  McN.  &  G.  294;  Feather stonhough  v.  Fen- 
wick,  17  Ves.  298;  Spears  v.  Willis,  151  N.  Y.  443.) 
The  agreement  between  the  associated  architects  was  not 
terminated  by  the  death  of  Charles  A.  Reed.  (Parsons 
on  Part.  [4th  ed.]  432;  King  v.  Leighton,  100  N.  Y.  386.) 
In  determining  whether  the  defendants  are  to  be  held 
accountable  for  the  profits  made  out  of  the  prosecution  of 
the  joint  enterprise,  consideration  should  be  given  to  the 
fact  that  the  superseding  contract,  by  its  terms,  placed 
the  defendants  in  a  position  where  their  individual  inter- 
ests conflicted  with  their  trust  duties  as  surviving  partners. 
(Harrington  v.  Erie  Co.  Savings  Bank,  101  N.  Y.  257; 
Parsons  on  Part.  [4th  ed.]  436;  Pyle  v.  Pyle,  137  App. 
Div.  568;  199  N.  Y.  538.)  The  relations  of  the  parties 
with  reference  to  the  Hotel  Biltmore  were  such  that  the 
defendants  should  be  held  accoimtable  at  least  to  the 
extent  directed  by  the  Appellate  Division.  {Consaul  v. 
Cummings,  222  U.  S.  262;  Marston  v.  Gould,  69  N.  Y. 
220.) 

Arthur  I.  Strang  and  Clinton  T.  Taylor  for  defendant, 
respondent.  The  agreement  between  the  associated 
architects  was  not  terminated  by  the  death  of  Charles  A. 
Reed.  (Matter  of  Marx,  106  App.  Div.  212.)  The 
agreement  between  the  railroad  company  and  the  asso- 
ciated architects  expressly  provides  for  the  appointment  of 
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a  successor  in  case  of  Mr.  Reed's  death.  The  railroad 
company  had  all  the  protection  it  needed  by  its  distinct 
reservation  of  the  right  to  cancel  the  contract  at  any  time 
with  or  without  cause.  His  death  would  be  a  cause  for 
cancellation  but  did  not  of  itself  cancel  the  agreement. 
{LoriUard  v.  Clyde j  142  N.  Y.  456;  Sargent  v.  McLeod, 
209  N.  Y.  364.)  The  firm  of  Warren  &  Wetmore  is 
accountable  for  the  profits  made  out  of  the  joint  enterprise 
in  so  far  as  it  related  to  any  unfinished  work  which  had 
been  assigned  to  them  prior  to  the  death  of  Charles  A. 
Reed.  {Selwyn  &  Co.  v.  WdUer,  212  N.  Y.  507;  Kennedy 
V.  Porter,  109  N.  Y.  526;  Castk  v.  Marx,  50  App.  Div. 
320;  Griswold  v.  Waddingtonj  16  Johns.  438;  LdtUe  v.  Cold- 
welly  101  Cal.  553;  United  States  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  139  App.  Div.  262;  Salisbury  v.  Brisbane, 
61  N.  Y.  617;  Mitchell  v.  Reed,  61  N.  Y.  123;  Denver  v. 
Roane,  99  U.  S.  355;  Consaul  v.  Cummings,  222  U.  S.  262; 
Hasbrouck  v.  Marks,  58  App.  Div.  33;  Spiess  v.  Rosswog, 
63  How.  Pr.  401 ;  96  N.  Y.  651 ;  Tokn  v.  Carr,  12  Daly, 
520;  /Spears  v.  WiUis,  69  Hun,  408;  151 N.  Y.  443;  King  v. 
Leighton,  100  N.  Y.  386.) 

Hogan,  J.  In  the  year  1902  the  New  York  Central 
and  Hudson  River  Railroad  Company  contemplated  a 
proposed  change  in  motive  power  from  steam  to  electricity, 
the  erection  of  a  new  terminal  station  and  various  other 
buildings  in  connection  therewith  in  the  city  of  New 
York. 

The  firms  of  Reed  &  Stem  and  Warren  &  Wetmore, 
architects,  on  February  8th,  1904,  preliminary  to  a  con- 
tract made  with  the  New  York  Central  railroad  entered 
into  an  agreement  which  recited  in  substance  that  it 
was  contemplated  that  the  firms  of  Reed  &  Stem  and 
Warren  &  Wetmore  would  secure  a  contract  for  archir 
tectural  services  in  the  construction  of  the  Grand  Central 
Station  and  buildings  in  connection  therewith;  that  the 
firms  named  should  join  as  associates  for  the  purpose  of 
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completing  plans  and  supervising  the  construction  of 
said  station  and  buildings  in  connection  therewith;  to 
share  and  share  alike  as  firms  and  not  as  individuals  the 
profits  and  losses;  to  devote  their  joint  labor  and  talent 
to  the  work,  properly  to  perform  the  same  and  to  be  jointly 
responsible  to  the  railroad  company  for  the  proper  and 
satisfactory  carrying  out  of  said  work.  The  agreement 
also  provided: 

"  Mr.  Charles  A.  Reed,  of  the  firm  of  Reed  &  Stem,  is 
hereby  named  and  mutually  accepted  as  the  executive 
head  of  the  work.  He  shall  have  control  of  the  work, 
and  may  hire  and  discharge  all  clerks,  draftsmen  and 
employees  of  the  Association ;  and  each  of  the  members  of 
the  firms,  parties  hereto,  will,  to  the  best  of  his  abiUty 
carry  out  the  directions  of  said  executive  head.  In  event 
of  a  vacancy  in  the  said  position  of  executive  head  by 
resignation  or  otherwise,  or  upon  the  written  request  of 
the  Railroad  Company  for  a  change  in  said  executive 
head,  the  said  Railroad  Company  shall  have  the  right  to 
determine,  from  time  to  time,  as  it  may  choose,  which 
member  of  the  firms,  parties  hereto,  shall  be  the  executive 
head,  and  the  parties  hereto  are  to  abide  by  such 
determination. 

"  The  executive  head  shall  have  entire  control  of  the 
administration  of  the  offices  and  affairs  of  the  Associa- 
tion and  shall  be  the  Treasurer  thereof." 

On  the  same  day  a  contract  was  entered  into  between  the 
railroad  company  and  the  associated  a'rchitects  reciting 
the  association  of  the  firms  named  and  agreement  upon 
their  part  to  jointly  act  as  architects  for  the  railroad 
company,  to  devote  their  joint  labor  and  talent  to  the 
work  which  might  be  intrusted  to  them  in  such  manner 
and  to  such  extent  as  to  adequately  and  properly  perform 
all  the  work,  and  the  said  firms  did  covenant  and  agree 
to  be  jointly  responsible  to  the  railroad  company  for  the 
proper  and  satisfactory  performance  of  all  the  architec- 
tural work  therein  provided  for.    The  division  of  com- 
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pensation  was  left  as  a  matter  of  agreement  between  the 
architects.  The  fourth  paragraph  of  the  agreement  reads 
as  follows: 

"  It  is  hereby  covenanted  and  agreed  by  and  between 
all  the  parties  hereto  that  the  said  Charles  A.  Reed  shall 
be,  and  he  is  hereby  named  and  accepted  by  all  the  parties 
hereto  as  the  executive  head  of  the  Architects.  As 
between  the  railroad  company  and  all  contractors  of 
the  railroad  company,  the  said  Charles  A.  Reed  and  his 
successor  or  successors  as  such  executive  head,  shall  be 
the  agent  and  representative  of  the  architects  in  all 
matters  provided  for  in  this  agreement.  In  case  of  the 
death,  or  in  case  of  the  resignation  of  the  said  Charles  A. 
Reed,  his  successor  or  successors  as  such  executive  head, 
or  in  case  the  railroad  company  shall  at  any  time  be 
dissatisfied  with  said  Charles  A.  Reed,  his  successor  or 
successors  as  such  executive  head,  the  Railroad  Company 
shall  have  the  right  to,  and  may  at  any  time,  and  from 
time  to  time  designate  in  writing  which  one  of  the  archi- 
tects shall  be  the  executive  head.  Such  designation  in 
writing,  delivered  to  any  one  of  the  architects  shall  be 
binding  and  conclusive  upon  all  the  parties  hereto." 

The  railroad  company  covenanted  to  pay  the  following 
percentages  on  the  actual  final  costs  of  the  completed 
buildings:  For  preUminary  plans,  etc.,  1%;  for  working 
plans,  2%;  for  supervision,  1%;  a  total  of  4%. 

By  the  sixth  provision  of  the  agreement  the  railroad 
company  reserved  the  right  which  was  agreed  to  by  the 
associates  to  terminate  the  employment  upon  notice  in 
writing.  Then  followed  five  several  provisions  as  to  the 
amount  to  be  paid  in  certain  contingencies  in  the  event 
of  a  termination  by  the  railroad  company. 

After  the  execution  of  the  contract,  the  associated 
architects  opened  offices  devoted  exclusively  to  the  work 
contemplated  in  the  contract,  and  from  the  date  of  the 
contract,  February  8th,  1904,  to  the  date  of  the  death  of 
Mr.  Reed,  November  12th,  1911,  the  associated  architects 
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planned  and  supervised  the  construction  of  numerous 
buildings  in  connection  with  the  Grand  Centml  Station. 
Payment  for  services  in  a  substantial  smn  was  made  to 
them  for  such  services  up  to  December  31st,  1911,  and 
no  controversy  arises  as  to  the  earnings  of  the  associated 
architects  prior  to  that  time. 

Inmiediately  following  the  death  of  Mr.  Reed,  to  wit, 
on  November  15th,  1911,  Mr.  Wetmore  addressed  a 
conamunication  to  Mr.  Newman,  the  executive  head  of 
the  Grand  Central  Terminal  improvements,  inclosing  a 
proposed  contract  in  substance  the  same  as  the  contract 
hereinbefore  referred  to  except  that  Warren  &  Wetmore 
were  named  as  architects  thereimder,  and  in  the  same 
letter  called  attention  to  the  sixth  clause  of  the  earlier 
contract  as  to  the  right  of  the  railroad  company  to 
terminate  the  same,  suggesting  that  the  existing  contract 
be  terminated  as  of  November  15th. 

The  trial  justice  foimd  as  matter  of  fact  that  the  letter  of 
Mr.  Wetmore  was  written  without  any  suggestion  on  the 
part  of  the  railroad  company  and  without  the  knowledge 
or  consent  of  plaintiff,  the  surviving  partner  of  the  firm 
of  Reed  &  Stem,  or  any  representative  of  the  estate  of 
Mr.  Reed,  and  as  a  conclusion  of  law  that  the  conduct  of 
defendants  was  a  breach  of  the  trust  incident  to  the 
partnership  relation  between  the  parties.  Thereafter  Mr. 
Newman,  acting  for  the  railroad  company,  gave  notice 
of  the  cancellation  of  the  existing  contract  imder  which 
the  associated  architects  had  acted  to  become  effective 
December  31st,  1911,  and  a  new  contract  was  on  December 
19th,  1911,  made  between  the  railroad  company  and 
Warren  &  Wetmore  to  complete  the  architectural  work. 

The  plaintiff  individually  and  as  surviving  partner  of 
the  firm  of  Reed  &  Stem  seeks  in  this  action  to  recover 
from  the  firm  of  Warren  &  Wetmore  the  proportionate 
amoimt  that  would  have  been  received  by  the  firm  of 
Reed  &  Stem  if  the  original  contract  had  been  carried  out, 
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also  to  recover  for  commissions  earned  upon  the  con- 
struction of  the  Biltmore  Hotel. 

Foiu:  questions  have  been  certified  to  this  court  by 
the  Appellate  Division,  namely: 

"  1.  Was  the  agreement  between  the  associated  archi- 
tects terminated  by  the  death  of  Charles  A.  Reed? 

"  2.  By  reason  thereof  was  the  obligation  of  the  joint 
adventurers  to  the  railroad  company  canceled? 

"  3.  Are  the  firm  of  Warren  &  Wetmore  to  be  held 
accountable  to  the  plaintiflf  in  this  action  for  the  profits 
made  out  of  the  prosecution  of  the  joint  enterprise,  in 
so  far  as  it  related  to  unfinished  work  which  had  been 
assigned  to  them  prior  to  the  death  of  Charles  A.  Reed? 

"  4.  Are  the  firm  of  Warren  &  Wetmore  to  be  held 
accountable  to  the  plaintiff  in  this  action  to  the  extent  of 
three  per  cent  or  any  other  portion  of  the  cost  of  the 
Biltmore  Hotel?  " 

The  first  question  certified  involves  the  status  of  the 
joint  adventurers  and  a  determination  of  the  legal  relations 
existing  between  the  parties  upon  the  death  of  Mr.  Reed. 

"  It  is  a  general  rule  that  a  contract  of  partnership  is 
dissolved  by  the  death  of  one  of  the  parties,  whether 
entered  into  for  a  fixed  time  or  not,  and  that  after  his 
death  the  former  partner  cannot  bind  the  estate  of  the 
decedent  by  new  contracts;  and  although  the  partnership 
be  expressly  extended  to  executors,  they  could  not  be 
compelled  to  carry  it  on,  and  would  be  entitled  to  a  dis- 
solution and  an  accoimt  of  the  assets,  subject  to  the 
liabiUties  of  the  firm  incurred  up  to  the  time  of  dissolu- 
tion."    {Stewart  v.  Robinson,  115  N.  Y.  328,  333.) 

By  reason  of  the  death  of  Mr.  Reed,  the  partnership 
or  joint  venting  between  the  firms  of  Reed  &  Stem  and 
Warren  &  Wetmore  was  dissolved.  The  assets  of  such 
partnership  became  immediately  vested  in  the  survivors 
for  the  purpose  of  adjustment  of  the  partnership  affairs. 
{Williams  v.  Whedon,  109  N.  Y.  333;  Costello  v.  Costello, 
209  N.  Y.  252.)     The  most  valuable  asset  of  such  part- 
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nership  was  the  contract  between  it  and  the  railroad 
company.  By  the  terms  of  such  contract  and  the  agree- 
ment between  the  associated  architects  the  intention  of 
the  parties  is  manifest  that  the  contract  was  to  be 
performed  notwithstanding  the  death  of  Mr.  Reed  if  such 
event  should  occur.  Upon  the  death  of  Mr.  Reed  it 
was  the  duty  of  the  survivors  of  the  firms  to  take 
possession  of  the  firm's  assets,  perform  the  contract, 
extinguish  the  firm's  liabilities,  and  close  its  business  for 
the  interest  of  all  parties  concerned,  and  the  representa- 
tives of  Reed  were  entitled  to  share  in  the  profits  of  all 
unfinished  business  though  subsequently  completed. 
(King  v.  LeighUm,  100  N.  Y.  386,  393.) 

The  second  question,  in  view  of  the  conclusion  we  have 
reached  upon  the  first  question,  must  be  answered  in  the 
negative.  The  general  rule  is  that  upon  the  death  of  one 
of  several  joint  contractors  before  complete  performance 
of  the  contract,  the  survivors  are  bound  by  the  obligations 
of  the  contract  and  entitled  to  its  benefits  {Babcock  v. 
Farwell,  245  111.  14),  and  as  heretofore  indicated  the 
contract  and  agreement  contemplated  that  the  survivor 
should  carry  out  the  same  with  the  railroad  company.  . 

The  conclusions  reached  in  what  has  been  said  with 
reference  to  questions  numbered  one  and  two  result  in  a 
determination  that  the  firm  of  Warren  &  Wetmore  are 
to  be  held  accountable  to  the  plaintiff  in  this  action  for 
the  profits  made  out  of  the  prosecution  of  the  joint  enter- 
prise in  so  far  as  it  related  to  imfinished  work  which  had 
been  assigned  to  them  prior  to  the  death  of  Charles  A. 
Reed,  and  thus  the  answer  to  question  number  three  is 
in  the  affirmative. 

An  answer  to  the  fourth  question  as  to  the  liability  of 
defendants  to  the  extent  of  three  per  cent  or  any  other 
proportion  of  the  cost  of  the  Biltmore  Hotel  requires  a 
statement  of  the  facts  bearing  upon  that  question. 

In  the  spring  of  1910  negotiations  were  in  progress 
between  one  Baumann  and  the  railroad  company  with 
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reference  to  the  construction  of  a  hotel  in  connection 
with  the  tenninal  which  had  been  in  contemplation  by 
the  railroad  company.  Baumann  at  the  outset  was  to 
contribute  towards  the  expenses  of  the  construction  of 
the  hotel.  He  had  an  architect  who  worked  in  conjunc- 
tion with  the  associated  architects  in  the  preparation  of 
tentative  plans,  arrangements  having  been  made  between 
such  architects  for  a  division  of  fees.  Subsequently  the 
railroad  company  imdertook  the  construction  of  the  hotel 
on  its  own  account  and  thereafter  the  architect  employed 
by  Baumann  ceased  to  have  any  connection  with  the 
associated  architects.  The  associated  architects  during 
the  years  1910  and  1911  prior  to  the  death  of  Mr.  Reed 
had  prepared  many  plans  and  rendered  a  large  amount 
of  services  in-  relation  to  the  designing  of  the  proposed 
hotel.  At  the  time  of  Mr.  Reed's  death  they  had  sub- 
stantially completed  so  far  as  was  necessary  to  form  a 
basis  of  negotiations  preUminary  plans  with  reference  to 
the  hotel.  February  12,  1912,  the  railroad  company 
concluded  to  go  ahead  with  the  work  on  its  own  account 
and  on  the  11th  day  of  March,  1912,  it  designated  Warren 
&  Wetmore  to  have  charge  of  the  work  of  preparing  pre- 
liminary and  working  plans  and  specifications  and  super- 
vising the  construction  of  the  hotel  building.  Their 
compensation  was  to  be  five  per  cent  of  the  final  cost  of 
construction. 

The  preUminary  plans  were  similar  to  and  in  many 
respects  identical  with  the  plans  proposed  by  the  asso- 
ciated architects  and  the  plans  prepared  by  the  latter 
were  used  by  the  firm  of  Warren  &  Wetmore  in  the 
preparation  of  further  plans.  The  hotel  as  finally 
constructed  conformed  substantially  to  the  preliminary 
plans  prepared  by  the  associated  architects  prior  to 
December  31, 1911,  which  date  was  the  day  of  the  accoimt- 
ing  of  the  associated  architects  and  was  considered  as 
equivalent  to  that  of  the  death  of  Mr.  Reed.  The  trial 
justice  found  that  most  of  the  basic  features  remained 
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unaltered  and  the  changes  and  departures  from  the 
preliminary  plans  of  the  building  as  finally  completed 
were  not  greater  or  more  substantial  than  usual  and 
customary. 

The  justice  further  foimd  that  one  of  the  important 
assets  of  the  associated  architects  at  the  time  of  the  death 
of  Mr.  Reed  and  on  December  31,  1911,  was  their  reason- 
able expectation  of  being  formally  chosen  as  the  architects 
for  the  Hotel  Biltmore. 

Upon  the  facts  stated  and  other  facts  found  by  the 
trial  justice,  he  found  as  matter  of  law  that  the  defendants 
by  their  failure  to  secure  for  the  benefit  of  the  associated 
architects  a  continuation  of  the  architectural  work  and 
by  their  competing  in  their  individual  interests  for  the 
work,  which  as  trustees  for  the  associated  architects  they 
might  have  obtained,  they  violated  their  legal  obUgations 
as  surviving  partners  and  that  the  contract  of  the  railroad 
company  with  Warren  &  Wetmore  was  an  asset  of  the 
associated  architects  and  that  defendants  be  required  to 
account  for  all  profits  and  emoluments  which  they  made 
or  would  make  in  connection  with  work  done  thereon. 

The  Appellate  Division  modified  the  findings  of  fact 
relating  to  the  Hotel  Biltmore  by  adding  to  the  findings 
made  that  defendants  used  the  preUminary  plans  prepared 
by  the  associated  architects,  and  such  plans  and  the  work 
done  by  the  associated  architects  in  producing  them  were 
of  great  and  substantial  value  in  the  preparation  of  the 
final  plans,  and  the  work  of  the  defendants  was  merely  a 
continuation  of  the  business  that  the  associated  architects 
were  engaged  in  on  December  31st,  1911 ;  further  that  the 
supervision  and  construction  pursuant  to  the  plans 
made  by  the  associated  architects  and  completed  by 
defendants  had  to  do  with  the  construction  of  the  Hotel 
Biltmore  pursuant  to  the  terms  of  the  contract  of  February 
15th,  1912.* 

The  Appellate  Division  modified  the  fourth  conclusion 
of  law  by  holding  there  should  be  excluded  from  the 
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accounting  all  sums  received  by  the  defendants  Warren 
&  Wetmore  in  excess  of  three  per  cent  of  the  cost  of  the 
completed  building,  the  supervision  of  the  construction 
thereof  to  be  excluded  from  the  scope  of  the  accoimting 
and  treated  as  in  the  nature  of  new  work  not  in  behalf  of 
the  associated  architects  but  for  the  account  of  the 
defendants. 

The  effect  of  this  latter  modification  was  that  whereas 
Warren  &  Wetmore  were  to  receive  five  per  cent  upon  the 
entire  cost,  two  per  cent  was  first  to  be  deducted  as 
properly  belonging  to  the  defendants  and  three  per  cent 
to  be  divided  between  the  associated  architects,  so  that 
Warren  &  Wetmore  should  receive  three  and  one-half  per 
cent  and  the  plaintiffs  one  and  one-half  per  cent  of  the 
entire  cost  of  the  Hotel  Biltmore. 

The  associated  architects  had  been  awarded  no  contract 
for  the  Hotel  Biltmore  at  the  time  of  the  death  of  Mr. 
Reed.  A ''  reasonable  expectation  ''  of  securing  a  contract 
therefor  was  not  an  asset  of  the  associated  architects. 
By  the  terms  of  the  contract  between  the  railroad  com- 
pany and  the  associated  architects  the  measure  of  com- 
pensation for  preUminary  plans  was  provided  ior  at  one 
per  cent.  Such  preUminary  plans  having  been  made 
during  the  lifetime  of  Mr.  Reed,  imder  direction  of  the 
railroad  company  in  connection  with  the  erection  of  a 
building  designated  by  it,  were  the  property  of  the 
associated  architects  and  Warren  &  Wetmore  could  not 
appropriate  such  plans,  utilize  the  same  and  deprive 
their  associates,  Reed  &  Stem,  or  the  plaintiff  as  survivor 
of  such  firm  of  the  compensation  earned  by  the  associated 
architects  in  the  preparation  thereof,  which  was  fixed 
imder  the  terms  of  the  contract  between  the  railroad 
company  and  the  associated  architects  at  one  per  cent. 
The  defendants  should  be  required  to  accoimt  for  the 
value  of  the  preliminary  plans  upon  the  basis  of  the 
contract  price  thereof,  to  wit,  one  per  cent;  thus  to  the 
plaintiff  herein  one-half  thereof  should  be  awarded. 
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The  judgment  should  be  modified  by  excluding  from 
the  accoimting  all  sums  received  by  the  defendants 
Warren  &  Wetmore  for  services  in  connection  with  Hotel 
Biltmore  in  excess  of  one  per  cent  of  the  cost  of  the  com- 
pleted building,  and  as  thus  modified  afiinned,  without 
costs  to  either  party. 

Questions  certified  are  answered  as  follows:  Question 
niunber  one  in  the  afl5rmative,  nxunber  two  in  the  negative, 
niunber  three  in  the  afl&rmative  and  niunber  four  in  the 
aflSrmative. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Pound  and  Crane, 
JJ.,  concur;  McLaughlin,  J.,  not  sitting. 

Judgment  accordingly. 
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George   W.   Young,   Respondent,   v.  United  States 
Mortgage  and  Trust  Company,  Appellant. 

Young  v.  U.  S.  Mortgage  &  Trust  Co,,  179  App.  Div.  678,  affirmed. 
(Argued  AprU  30,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  November  23,  1917,  aflSrming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict.  The  action 
was  brought  to  recover  the  sum  of  $158,260.51  on  a 
contract  alleged  to  have  been  made  between  the  plaintiff 
and  the  defendant  on  June  22,  1899,  by  which  the 
defendant,  in  consideration  of  the  services  to  be  rendered 
by  the  plaintiff  to  the  defendant  as  its  president,  agreed 
to  pay  him  in  addition  to  his  fixed  salary,  as  president, 
a  sum  equal  to  five  per  cent  of  the  net  profits  realized 
by  the  defendant  on  its  business.  The  answer  denied 
the  alleged  contract,  as  well  as  its  performance  by  the 
plaintiff. 

William  D.  Guthrie  and  Spotswood  D.  Bowers  for 
appellant. 

John  C.  Tomlinson,  D-Cady  Herrick  and  Austen  G. 
Fox  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Collin,  Cuddeback,  Hogan,  Crane  and 
Andrews,  J  J.  Not  voting:  Chase,  J.  Not  sitting: 
McLaughlin,  J. 
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In  the  Matter  of  the  Claim  of  Bkidget  Hakt,  Respond- 
ent, against  Wilson  &  Company,  Inc.,  et  al., 
Appellants. 

The  State  Industrial  Commission,  Respondent. 

Matter  of  Hart  v.  Wilson  <fc  Co.,  186  App.  Div.  926,  affirmed. 
(Argued  May  20,  1919;  decided  July  15,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  November  25,  1918,  unanimously 
affirming  an  award  of  the  state  industrial  commission 
made  imder  the  Workmen's  Compensation  Law,  for  the 
death  of  claimant's  husband  as  the  result  of  tetanus. 
The  decedent  was  a  wool  puller.  There  was  evidence 
that  he  suffered  from  eczema  of  the  hands.  It  was 
contended  that  the  tetanus  germ  entered  his  system 
through  the  cracks  in  his  skin  causing  his  death. 

E.  C.  Sherwood,  William  B.  Davis  and  Amos  H, 
Stephens  for  appellants. 

Allan  S.  Locke  for  claimant,  respondent. 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  State  Industrial  Commission,  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cuddeback,  Cardozo,  Pound  and  Crane,  J  J. 
Dissenting:  Hiscock,  Ch.  J.,  Collin  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Thomas  Abbruzzo,  Appellant. 

(Ai^ed  May  26,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  coimty  of  New  York, 
rendered  January  25,  1918,  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  murder  in  the  first 
degree. 

George  Gordon  Battle  and  Lanman  Crosby  for  appellant. 
Edward  Swann,  District  Attorney  (Robert  C.  Taylor  of 
counsel),  for  respondent. 
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Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN,  McLaughlin  and  Crane,  J  J. 


Alvina   Stahlberg,   Respondent,   v.   The   Protected 

Home  Circle,  Appellant. 

Stahlberg  v.  Protected  Home  Circle,  178  App.  Div.  948,  afi&rmed. 
(Argued  May  26,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment,  entered  May  25,  1917,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  which  reversed  an 
order  of  the  court  at  a  Trial  Term  setting  aside  a  verdict 
in  favor  of  plaintiff  and  granting  a  new  trial  and  directed 
judgment  in  favor  of  plaintiff  upon  said  verdict.  The 
action  was  to  recover  upon  a  certificate  of  benefit  insur- 
ance. The  defendant  conceded  that  the  insured  died 
as  a  result  of  being  run  over  by  a  freight  train.  It 
contended,  however,  that  he  committed  suicide  and  that 
in  such  case  the  plaintiff  would  only  be  entitled  to  recover 
the  amount  of  payments  made  with  interest. 

Adelbert  Moot,  A.  W.  Williams,  Welles  V.  Moot  and 
William  G.  Martin  for  appellant. 
William  Steams  and  Carlton  B.  Livermore  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN,  McLaughlin  and  Crane,  J  J. 


Onondaga  Litholite  Company,  Appellant,  v.  Michael 

Staub,  Respondent. 

Onondaga  Litholite  Co,  v.  StavJb,  176  App.  Div.  574,  afiOrmed. 
(Argued  May  26,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment,  entered  March  16,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint.  Plaintiff  is  a 
manufacturer  of  concrete  stone.    Defendant  is  a  mason 
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builder.  In  June,  1914,  defendant  obtained  a  contract 
from  the  board  of  water  supply  of  the  city  of  New  York 
for  the  construction  of  certain  superstructiu'es  for  the 
Ashokan  bridge  in  Ulster  county.  Plaintiflf  claimed  that 
defendant,  through  the  agency  of  his  son,  had  duly  made 
a  sub-contract  with  it  for  the  concrete  stone  necessary 
in  connection  with  the  work  to  be  done  by  defendant 
imder  said  contract;  that  defendant  had  repudiated  such 
alleged  sub-contract  and  that  plaintiflf  had  sustained 
damages  by  way  of  expenses  incmred  and  loss  of  profits, 
amounting  to  $50,000.  Defendant  claimed  that  his  son 
had  made  this  contract  without  his  knowledge  or  authority 
and  refused  to  ratify  it. 

Jeremiah  T.  Mahoney  and  Vincent  L.  LeibeU  for 
appellant. 

Charles  I.  Taylor  and  Thomas  H.  Beardsley  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN,  McLaughlin  and  Crane,  J  J. 


Dexter  Sulphite  Pulp  and  Paper  Company,  Respond- 
ent, V,  Jefferson  Power  Company,  Appellant, 
Impleaded  with  Others. 

Dexter  Sulphite  P,  <fc  P.  Co.  v.  Jefferson  Power  Co.,  179  App.  Div. 
332,  affirmed. 

(Argued  May  27,  1919;  decided  July  15,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  August  6,  1917,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee.  The  action  involved  the  water  rights  of  the 
respective  parties  on  the  Black  river  in  the  village  of 
Dexter.  The  complaint  demanded  judgment  that  the 
defendants  and  each  of  them  be  restrained  and  enjoined 
from  drawing  water  so  as  to  diminish  the  quantity  to 
which  the  plaintiff  is  entitled,  as  alleged,  and  that  the 
defendants  be  restrained  from  using  any  more  water 
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than  their  respective  grants  conveyed.  The  answers  of 
the  defendants  contained  a  general  denial  of  the  allega- 
tions of  the  complaint. 

Edward  N.  Smith  for  appellant. 
Elon  R.  Brown  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN  and  McLaughlin,  JJ.    Absent:  Crane,  J. 


Lee  R.  Liebebt,  Appellant,  v.  Joseph  Reiss,  Respondent. 

lAebert  v.  Reiss,  174  App.  Div.  308,  affirmed. 
(Submitted  May  27,  1919;  decided  July  16,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  October  16,  1916,  upon  the  submission  of  a  con- 
troversy, under  section  1279  of  the  Code  of  Civil  Pro- 
cedure, as  to  the  marketabiUty  of  certain  real  property. 
On  November  17,  1909,  the  Louis  Abramson  Con- 
tracting Company,  a  domestic  corporation,  while  it  was 
the  owner  of  the  property  in  question,  executed  and 
delivered  to  the  State  Bank  a  mortgage  in  the  sum 
of  $10,250,  which  was  duly  recorded  in  the  Kings 
coimty  register's  office.  On  July  5,  1911,  a  judgment 
was  recovered  against  .the  said  Louis  Abramson  Con- 
tracting Company  by  Frank  Szemko  and  Joseph  Gaydica, 
copartners  doing  business  imder  the  firm  name  and 
style  of  Szemko  &  Gaydica,  for  $426.27,  and  the  said 
judgment  was  duly  docketed  in  the  office  of  the  clerk 
of  Kings  county  on  July  6, 1911*.  On  or  about  September 
27,  1911,  an  action  was  brought  in  the  Coimty  Court 
of  Kings  county  to  foreclose  the  aforesaid  mortgage 
against  the  Louis  Abramson  Contracting  Company,  and 
against  Frank  Szemko  and  Joseph  Gaydica,  as  such 
copartners  as  aforesaid,  and  others.  The  said  foreclosure 
action  resulted  in  a  judgment  in  favor  of  the  plaintiff 
therein  and  a  sale  of  the  property  pursuant  thereto.  The 
plaintiff  derived  her  title  to  the  said  premises  by  mesne 
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conveyances  through  the  referee's  deed  made  pursuant 
to  said  judgment.  In  the  aforesaid  foreclosure  action 
the  summons  was  served  only  upon  Frank  Szemko,  one 
of  the  members  of  the  said  copartnership,  but  was  never 
served  upon  the  other.  The  defendant  herein  successfully 
contended  that  the  sunamons  in  the  foreclosure  action 
should  have  been  served  upon  both  members  of  the 
copartnership  and  that  service  upon  one  was  ineffectual 
to  foreclose  the  hen  of  the  said  judgment,  or  the  rights 
of  the  other  partner  in  the  said  property. 

Joseph  J.  Schwartz  for  appellant. 
No  appearance  for  respondent. 

Judgment  affirmed,  without  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddebacb:, 
HoGAN  and  McLAUomjN,  JJ.    Absent:  Crane,  J. 


Joe  Grim,  Appellant,  v.  LEmoH  Valley  Coal  Com- 
pany, Respondent. 

Grim  v.  Lehigh  VaUey  Coal  Co.,  171  App.  Div.  493,  aflfirtned. 
(Argued  May  27,  1919;  decided  July  15,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  February  28,  1916,  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  granting  a  new 
trial  in  an  action  under  the  Anthracite  Mining  Laws  of 
the  state  of  Pennsylvania,  and  also  under  the  Employers' 
Liability  Act  of  that  state  to  recover  damages  for  personal 
injuries  claimed  to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant  in  the  coal  mine 
of  the  defendant  known  as  "  Packer  No.  2  Colliery  " 
at  Lost  Creek,  Penn.  Plaintiff  while  cleaning  a  hole 
earlier  prepared  to  receive  a  prop,  or  while  inspecting  the 
place  preparatory  to  placing  the  prop,  or  just  as  he 
arrived  at  the  place  for  that  purpose  was  injured  by  a 
fall  of  rocks  from  the  roof  of  the  mine.  The  Appellate 
Division  held  that  he  could  not  recover  since  the  injury 
was  received  while  he  was  necessarily  doing  or  about 
to  do  an  act  to  eliminate  the  cause  of  the  accident. 
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Samuel  Seahury,  Vine  H.  Smith  and  Stephen  A. 
Machinski  for  appellant. 

Edward  W.  Walker  and  William  W.  Green  for 
respondent. 

Order  aflBrmed  and  judgment  absolute  ordered  against 
appellant  on  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK  and  HoGAN,  JJ.  Not  sitting:  McLaughlin,  J. 
Absent:   Crane,  J. 

LoxnsE    M.    ScHONFELD,    Appellant,    v.    McMullen, 
Snare  &  Triest,  Inc.,  Respondent. 

Schonfeld  v.  McMtUlen,  Snare  &  Triest,  173  App.  Div.  960,  affirmed. 
(Submitted  May  27,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  entered  June  5,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  a  contractor 
engaged  in  building  a  portion  of  the  subway  in  Lexington 
avenue  in  the  city  of  New  York.  In  the  course  of 
the  work  a  temporary  sidewalk  of  planks  was  laid. 
Plaintiff  while  walking  thereon  slipped  and  fell.  The 
Appellate  Division  held  that  there  was  no  sufficient 
evidence  of  defendant's  negligence. 

Raymond  D.  Fuller  for  appellant. 
John  R.  Halsey  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK  and  HoGAN,  J  J.  Not  sitting:  McLaughlin,  J. 
Absent:   Crane,  J. 
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The  Trustees  of  Columbia  University  in  the  City 
OF  New  York,  Appellant  and  Respondent,  v.  Joel 
Rathbone,  Respondent  and  Appellant,  Impleaded 
with  Another. 

Trustees  of  Columbia  University  v.  Rathbone,  172  App.  Div.  902, 
affirmed. 

(Argued  May  27,  1919;  decided  July  15,  1919.) 

Cross-appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  11, 1917,  modifying  and  affinning 
as  modified  a  judgment  in  favor  of  plaintiff,  entered  upon 
an  order  of  Special  Term  granting  a  motion  for  judgment 
on  the  pleadings.  Plaintiff  leased  certain  premises  in  the 
city  of  New  York  to  a  tenant  who  agreed  in  addition 
to  money  rental  to  pay  taxes,  assessments,  etc.  The 
tenant  thereafter  assigned  the  lease,  with  the  consent  of 
plaintiff,  to  the  defendant,  who  assumed  and  became 
responsible  for  the  full  performance  of  the  covenants  and 
conditions  of  the  lease.  The  complaint  den\anded  judg- 
ment for  the  amount  of  rental,  taxes  and  assessments 
accruing  subsequent  to  the  assignment  and  also  for  an 
amount  of  taxes  which  became  a  lien  against  the  premises 
prior  thereto  but  remained  unpaid.  The  Appellate  Divi- 
sion held  that  defendant  was  liable  only  for  liabilities 
accruing  after  the  assignment. 

John  B.  Pine  for  plaintiff,  appellant  and  respondent. 
George  Welwood  Murray  for  defendant,  r^pondent  and 
appellant. 

Judgment  affirmed;  no  opmion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cuddeback  and  Crane,  JJ.  Not  sitting:  McLaugh- 
lin, J. 
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The  People  of  the  State  of  New  York  ex  rel. 
Anna  Buckley,  Appellant,  v.  Spring  Valley  Water 
Works  and  Supply  Company,  Respondent. 

People  ex  rel.  Bttckley  v.  Spring  Valley  W,  W.  &  S.  Co,^  186  App. 
Div.  905,  api>eal  dismissed. 

(Submitted  May  28,  1919;  decided  July  15,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  November  15,  1918,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  a  peremptory  writ 
of  mandamus  made  under  section  81  of  the  Transporta- 
tion Corporations  Law  to  compel  defendant  to  supply 
the  relator's  house  with  an  adequate  supply  of  water. 

John  J.  Finn  for  appellant. 
Henry  L,  de  Forest  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.  J.,   Chase,  Collin,  Cuddet 
BACK,  HoGAN,  McLaughlin  and  Crane,  J  J, 


Henry  Romeike,  Inc.,  Appellant,  v.  Albert  Romeike 

&  Co.,  Inc.,  Respondent. 

Romeike  v.  Romeike  &  Co.,  179  App.  Div.  712,  affirmed. 
(Argued  May  28,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment,  entered  November  19, 
1917,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  reversing 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term.  The  action  was 
to  enjoin  the  defendant  from  using  the  name  "  Romeike  " 
as  part  of  its  corporate  name  and  from  engaging  in 
unfair  and  fraudulent  competition  with  the  plaintiff. 
The  Appellate  Division  held  that  there  was  no  evidence 
of  any  dishonest  use  by  defendant  of  its  corporate  name, 
nor  any  resort  to  artifice  or  deceit  to  mislead  the  pubUc 
or  to  cause  confusion  as  to  the  identity  of  the  respective 
businesses  of  plaintiff  and  defendant. 

Harry  D.  Nims  for  appellant. 
36 
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Henry  Schoenherr  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN,  McLaughlin  and  Crane,  JJ. 


Robert  O'Malley,   Respondent,   v.  Albert  M.   Zim- 

BRiCH,  Appellant, 

O'M alley  v.  Zimbrich,  173  App.  Div.  957,  affirmed. 
(Argued  May  28,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment,  entered  April  20,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  overruling  defendant's 
exceptions,  ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment  in  favor  of  plaintiff  upon  the  verdict 
directed  by  the  trial  court.  The  action  was  brought  to 
recover,  pursuant  to  section  65  of  the  Personal  Property 
Law,  the  installments  paid  by  the  plaintiff's  assignor, 
Mary  Green,  toward  the  purchase  price  of  an  automobile 
sold  to  her  by  the  defendant.  The  issue  presented 
was  the  regularity  of  proceedings  under  which  the  defend- 
ant retook  the  automobile  and  sold  it. 

/.   J.    BeaudriaSy   Hugh   J.    O^Brien  and   Charles   E. 
Bostwick  for  appellant. 
Isodc  Adkr  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.  J.,   Chase,   Collin,  Cudde- 
back, HoGAN,  McLaughlin  and  Crane,  JJ. 


Clinton  D.  Riegel,  Appellant,  v,  George  H.  Larnard, 

Respondent. 

Riegel  v.  Larnard,  178  App.  Div.  3r)5,  affirmed. 
Submitted  May  28,  1919;  dwided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  14,  1917,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
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the  court  at  a  Trial  Term,  The  complaint  alleged  the 
conveyance  to  the  plaintiff  by  defendant  of  certain 
premises  by  warranty  deed  and  that  part  of  the  premises 
described  was  owned  by  a  third  party.  The  answer 
denied  ownership  or  right  of  possession  by  other  than 
plaintiff  of  any  part  of  the  premises  described  in  the 
deed  and  set  up  as  an  affirmative  defense  that  defendant 
did  not  own  the  plot  in  controversy  at  the  time  of  the 
conveyance  and  that  plaintiff  had  knowledge  of  such 
lack  of  ownership. 

James  0.  Sebring  and  Charles  C.  Annabel  for  appellant. 
Frank  A.  Bell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.  J.,   Chase,  Collin,   Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


Charles  D.  Armstrong  et  al.,  Plaintiffs,  v.  Claude  H. 
Witt  et  al.,  Defendants,  Harmon  Farr  et  al., 
Appellants,  and  State  Bank  of  Mayville,  Respondent. 

Armstrong  v.  State  Bank,  177  App.  Div.  265,  affirmed. 
(Argued  May  29,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department 
entered  March  24,  1917,  affirming  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in 
an  action  to  foreclose  mechanics'  liens  against  the  defend- 
ant Witt  &  Blades,  contractors  with  the  state  of  New 
York,  for  the  building  of  a  county  highway  situate  in 
Chautauqua  county,  known  as  part  5,  county  highway 
No.  1169.  The  plaintiffs  instituted  the  action  upon 
their  lien.  All  other  lienors  (being  all  of  the  defendants, 
except  the  Bank  of  Mayville  and  Witt  &  Blades,  the 
contractors)  were  made  parties  defendant  as  provided  by 
statute.  The  State  Bank  of  Mayville  was  also  made  a 
party  defendant  as  it  claimed  by  virtue  of  an  assignment 
held  by  it  as  collateral  to  certain  notes  from  the  con- 
tractors all  moneys  due  and  to  become  due  from  the 
state  to  said  contractors  upon  said  contract  amounting 
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to  the  sum  of  $5,000  and  interest.  All  of  the  defendant 
lienors  appeared,  answered  and  set  up  their  respective 
liens  which  were  all  estabUshed  and  allowed  upon  the 
trial.  The  bank  appeared  and  set  up  its  alleged  assign- 
ment as  collateral  to  certain  notes  amounting  to  $5,000. 
The  court  allowed  the  bank's  claim  and  gave  it  priority 
over  the  defendants'  liens.  The  question  on  app>eal 
was  whether  such  priority  was  justified. 

Edward  C.  Schlenker,  William  G.  Martin  and  Frederick 
C.  Slee  for  appellants. 

Wilson  C.  Price  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.  J.,   Chase,   Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  J  J. 


In  the  Matter  of  the  Accounting  of  John  D.  Lyons, 
as  Administrator  of  the  Estate  of  Andrew  Donnelly, 
Jr.,  Deceased,  Appellant. 

Mary  Donnelly,  Respondent. 

M cuter  of  Lyons,  186  App.  Div.  161,  affirmed. 
(Argued  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  8,  1919,  which  modified  and  affirmed  as 
modified  a  decree  of  the  SuUivan  County  Surrogate's 
Coxxrt  settling  the  accounts  of  the  administrator  of 
Andrew  Donnelly,  deceased.  The  Appellate  Division 
disallowed  an  item  of  $6,000,  being  a  claim  on  a  promissory 
note  purported  to  have  been  made  by  decedent  during 
his  life  to  his  wife  for  faithful  service  and  attendance 
during  her  married  Ufe,  and  a  claim  of  $4,000  for  com- 
pensation to  the  administrator, 

Daniel  J.  Dugan  and  John  D.  Lyons  for  appellant. 
Arthur  C.  Kyle  and  Rmsell  Wiggins  for  respondent. 
Order  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 
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Joseph  Dobbins,   Respondent,   v.  Delaware,   Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

Dobbins  v.  D.,L,  &  W,  R.  R.  Co.,  Ill  App.  Div.  132,  affirmed. 
(Submitted  June  2,  1919;  decided  July  15.  1919. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  13,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  Plaintiff  loaded  on 
defendant's  cars  and  tendered  for  shipment  some  27,000 
pounds  of  cabbage  together  with  a  bill  of  lading.  Defend- 
ant's agent  wrote  on  the  face  of  the  bill  of  lading  the 
words  "  More  or  less  frozen  when  received.''  Later  plain- 
tiff returned  the  bill  of  lading  to  the  station  agent  and 
demanded  a  bill  of  lading  free  from  the  words  descriptive 
of  the  condition  of  the  cabbage.  The  agent  refused  to  give 
a  clean  bill.  The  plaintiff  refused  to  accept  the  bill  con- 
taining the  indorsement  and  gave  it  back  to  the  agent, 
FaiUng  to  accomplish  the  making  of  any  contract  of 
shipment,  the  plaintiff  told  the  agent  that  he  was  compelled 
to  throw  the  car  over  to  the  railroad  company  and  let  it 
take  care  of  the  cabbage  loaded  thereon.  The  railroad 
company  thereafter  shipped  and  sold  the  cabbage.  This 
action  was  brought  to  recover  its  full  value. 

F.  W.  Thomson  for  appellant. 
James  F.  Dougherty  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound  and  Andrews,  JJ.  Not  sitting:  McLaugh- 
lin, J. 

Frank  Bicklemeyer,  Appellant,  v,  Lackawanna  Steel 

Company,  Respondent. 

Bicklemeyer  v.  Lackawanna  Steel  Co.,  174  App.  Div.  902, 
affirmed. 

(Argrued  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
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entered  July  17,  1916,  aflSrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action,  under  the 
Employers'  LiabiUty  Act,  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant,  his  employer.  Plaintiff's  foot 
was  injured  by  the  faUing  thereon  of  a  heavy  iron  casting. 
The  complaint  was  dismissed  on  the  groimd  that  the 
accident  resulted  from  the  acts  of  fellow-servants  for 
whose  negligence  defendant  was  not  liable. 

W .  H.  Ticknor  for  appellant. 
Evan  HoUister  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 


Frank  C.  Krug,  Appellant,  v.  Homer  D.  Buss, 

Respondent. 

Krug  V.  Bliss,  171  App.  Div.  976,  aflfinned. 
(Argued  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  22,  1915,  afiBrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term.  The  action  was  to  recover 
accumulated  penalties  for  alleged  failure  on  the  part  of 
defendant,  the  treasurer  of  a  corporation,  to  furnish 
plaintiff  with  a  statement  of  the  financial  affairs  of  the 
corporation  pursuant  to  a  request  served  under  section 
69  of  the  Stock  Corporation  Law.  The  answer  alleged 
that  the  corporation  had  gone  out  of  existence  and  that 
defendant  had  no  property  to  plaintiff's  knowledge,  of 
any  kind  belonging  to  it  in  his  hands.  Also,  that  plaintiff 
had  been  furnished  with  a  statement  of  the  affairs  of 
said  corporation. 

James  0.  Sebring  for  appellant. 
Walter  N,  Renuick  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Colun,  Cuddeback,  Car- 
Dozo,  McLaughlin  and  Andrews,  JJ.  Not  sitting: 
Pound,  J.  

Harry  L.  Vogt,  Appellant,  v.  Harry  M.  Cuampun. 

Respondent. 

Vofft  V.  Champlin,  175  App.  Div.  965,  affirmed. 
(Arinied  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  18,  I9I6,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  his  employer. 
While  working  at  a  planer  operated  by  steam  power 
plaintiff's  hand  was  caught  between  the  rollers  resulting 
in  its  loss.  It  was  alleged  that  defendant  was  negligent 
in  that  he  did  not  provide  the  phiintiff  Mith  a  safe  place 
to  work;  that  he  did  not  pn)vide  the  plaintiff  \iith  a 
sufficient  mmiber  of  competent  and  exj>erienced  fellow- 
servants;  that  he  did  not  keep  the  machinery  in  his 
factory  free  from  defects;  that  he  failed  and  neglected 
to  comply  Mith  the  laws  of  the  state  of  New  York  enacted 
and  concerning  the  safety  of  the  plaintiff  and  his  other 
employe(*s,  while  working  in  the  factory.  The  answer 
contained  a  general  denial  and  a  defense  of  contributory 
negligence. 

James  0.  Sebring  for  appellant/ 
Monroe  Wfweler  for  res{K)ndent. 

Judgment  affirmeil,  with  costs;  no  opinion. 
Concur:  HisrocK,  Ch.  J.,  Collin,  CrDDKBACK,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 
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MoE  ScHWARZ,  as  Executor  of  Isidor  Frey,  Deceased, 
Respondent,  v.  E.  Regensburg  &  Sons,  Appellant, 

Frey  v.  Regensburg,  173  App.  Div.  967,  afiSrmed. 
(Argued  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  26,  1916,  affirming  a  judgment  in  favor  of 
plaintiflf  entered  upon  a  verdict  directed  by  the  court- 
The  complaint  alleged  a  contract  by  which,  in  considera- 
tion of  the  plaintiff's  testator's  agreement  to  retire  from 
defendant's  employ,  to  refrain  from  soliciting  orders 
from  any  of  his  customers  or  trade,  and  to  refrain  from 
entering  into  the  same  Une  of  business  as  the  defendant's, 
from  competing  with  the  defendant  and  from  obtaining 
any  of  the  defendant's  trade  or  customers  or  seUing  any 
merchandise  similar  to  the  defendant's,  the  defendant 
agreed  to  pay  the  plaintiff's  testator  $5,000  per  year  for 
the  period  of  his  Ufe  in  equal  weekly  installments.  The 
action  was  brought  by  the  original  plaintiff  and  on 
his  death  continued  by  the  present  plaintiff  as  executor 
to  recover  the  weekly  installments  for  the  period  from 
February  22,  1913,  up  to  and  including  May  16,  1914, 
amounting  to  $6,250.40.  The  complaint  also  alleged 
the  recovery  and  existence  of  a  judgment  in  favor  of  the 
original  plaintiff  on  this  same  contract  for  the  installments 
up  to  and  including  February  15,  1913.  The  defense 
here  was  that  by  suing  specifically  for  definite  earlier 
installments,  plaintiff  is  barred  from  now  claiming  later 
installments. 

Edmund  L.  Mooney  and  Martin  Paskus  for  appellant. 
Joseph    M.    Proskauer    and    Charles    F.    Bailey    for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 
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The   B.    &   C.   Electrical  Construction   Company, 
Respondent,  v.  William  H.  Owen,  Appellant. 

B.  &  C,  EL  Const.  Co.  v.  Owen,  176  App.  Div.  399,  afiOrmed. 
(Argued  June  2,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  19,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  This  suit  was  brought  by  the  B.  &  C. 
Electrical  Construction  Company,  a  corporation,  for  the 
purpose  of  having  delivered  up  for  cancellation  sixteen 
shares  of  its  stock  alleged  to  have  been  issued  fraudulently 
and  without  consideration.  The  answer  denied  the 
allegations  of  fraud  and  want  of  consideration,  and 
pleaded  the  Statute  of  Limitations. 

William  A.  Bicckner  for  appellant. 

James  Coupe  and  Henry  F.  Coupe  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughun  and  Andrews,  J  J. 


William  K.  Jenne,  Respondent,  v.  Franklin's  Incor- 
porated, Appellant. 

Jenne  v.  Franklin*8  Incorporated,  177  App.  Div.  950,  affirmed. 
(Argued  June  3,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  31,  1917,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.  The  action  was  to 
recover  money  alleged  to  have  been  advanced  by  plaintiff 
to  defendant  under  an  agreement  for  repayment  on 
December  14,  1914.  The  defendant,  in  its  answer, 
admitted  that  it  received  for  its  use  and  benefit,  at  the 
times  stated,  the  sums  respectively  mentioned  in  the 
complaint,  and  that,  although  demanded,  no  part  of  said 
sums  has  been  repaid  except  the  interest  as  alleged,  and 
denied  any  agreement  to  repay  said  sums  on  December  14, 
1914,  but  alleged-  that  plaintiff,  in  consideration  of  the 
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money  advanced,  had  received  notes  of  the  defendant 
which  were  not  due  until  September  14,  1915. 

WiUiam  H.  Griffin  and  George  D.  Zahm  for  appellant. 
A.  M.  Mills  and  Arleigh  D.  Richardson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 


Thomas  Tunney,  Respondent,  v.  Empire  State  Liquor 

Company,  Appellant. 

Tunney  v.  Empire  Stale  Liquor  Co.,  177  App.  Div.  949,  affirmed. 
(Argued  June  3,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  22,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  Plaintiff  purchased 
five  shares  of  the  capital  stock  of  the  defendant  company 
and  gave  his  check  therefor  for  $500.  This  action  is 
brought  to  recover  back  the  $500  under  an  alleged  agree- 
ment, partly  oral  and  partly  in  writing,  by  the  terms 
of  which  it  is  claimed  that  the  defendant  corporation 
agreed  to  refund  the  cost  of  the  stock  should  plaintiff 
think  at  any  .time  that  the  enterprise  and  the  character 
of  defendant's  goods  did  not  come  up  to  his  expectations. 

Thomas  F.  Rogers  for  appellant. 

James  0.  Sebring  and  Justin  V.  Purcell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Cak- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 


Paul  Markovich,  Sr.,  as  Administrator  of  the  Estate  of 
Eleanor  Markovich,  Deceased,  Appellant,  v.  Buffalo 
and  Lake  Erie  Traction  Company,  Respondent. 

Markonch  v.   Buffalo   &  Lake  Erie   Traction  Co.^   170  App.   Div. 
930,  affirmed. 

(Ar^ied  June  3.  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  entered  August  2,  1915,  upon 
an  order  of  the  Appellate  Division  of  tKe  Supreme  Court 
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in  the  fourth  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.'  The 
intestate  was  struck  and  killed  by  one  of  defendant's 
cars  while  she  was  crossing  its  tracks  on  Ridge  road 
in  the  city  of  Lackawanna.  The  Appellate  Division  held 
that  "  the  evidence  shows  affirmatively  that  the  plaintiff's 
intestate  was  negUgent  as  matter  of  law." 

Preston  M.  Albro  and  John  W.  O^Connor  for  appellant. 
Lyman  M.  Bass  for  respondent. 

Judgment  affumed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 


Elizabeth  French,  Appellant,  v.  Benjamin  F.  French, 

Respondent. 

French  v.  French,  171  App.  Div.  891,  affirmed. 
(Submitted  June  3,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1915,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  The  action  was  to 
procure  an  annulment  of  marriage  upon  the  ground  that 
the  defendant  had  another  wife  living  and  that  an  alleged 
decree  of  divorce  procured  by  her  was  null  and  void  for 
lack  of  jurisdiction. 

Morris  Cohn^  Jr.,  and  Basil  Robillard  for  appellant. 
Andrew  Macrery  and  Louis  S.  Po^ner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 
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Erastus  W.  Seaman,  Appellant,  v.  The  City  of  New 

York,  Respondent. 

Seaman  v.  City  of  New  York,  176  App.  Div.  608,  affirmed. 
(Submitted  June  4,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  November  17, 1916,  aflfirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  The  action  was 
for  an  injunction  and  damages,  and  to  restrain  the 
defendant  from  casting  untreated  sewage  into  Paerdegat 
basin  in  Jamaica  bay  in  such  quantities  and  in  such  an 
untreated  condition  that  it  contaminated  and  befouled 
plaintiflf's  premises  and  the  portions  thereof  used  in  his 
business  of  oyster  culture,  and  polluted  the  water  of  the 
bay,  and  especially  of  Indian  creek,  upon  which  his 
premises  are  situated,  with  human  fecal  matter  and 
house  sewage,  to  such  an  extent  that  it  was  totally  unfit 
for  use  in  the  cultivation  and  storage  of  oysters  and  had 
resulted  in  the  condemnation  of  these  waters  for  that 
purpose  by  the  board  of  health,  and  in  great  loss  and 
damage  to  plaintiff's  business  and  to  the  usable  value  of 
his  premises  for  that  purpose. 

Ralph  G.  Barclay  for  appellant. 

William  P.  Burr,  Corporation  Counsel  {William  B. 
Carswell  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 


HiLDRED  K.  Tallman  ct  al..  Respondents,  v.  Charles 

Wyand  et  al..  Appellants. 

Tollman  v.  Wyand,  179  App.  Div.  958,  affirmed. 
(Ar^ed  June  4,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered    July    10,    1917,    modifying    and    affirming,    as 
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modified,  a  judgment  in  favor  of  plaintiffs  entered  upon  a 
decision  of  the  court  on  trial  at  an  Equity  Term.  This 
action  was  brought  to  restrain  the  continuance  of  the 
erection  of  a  Boston  flat  on  lot  No.  17  in  the  Roeser 
subdivision  of  the  Carthage  tract  in  the  northeastern 
part  of  the  city  of  Rochester,  the  title  to  which  lot  at 
the  time  of  the  trial  herein  appeared  from  the  records 
to  Jbe  in  the  defendant  Wyand,  and  to  restrain  the 
defendants  Roeser,  the  conunon  grantors  of  all  the  lots 
therein,  from  erecting  Boston  flats,  or  double  houses,  and 
from  otherwise  violating  certain  verbal  agreements  made 
with  the  plaintiffs  at  the  time  they  purchased  their 
respective  lots  in  that  tract. 

Frederick  Wiedman  and  Horace  G.  Pierce  for  appellants. 
George  J.  Skivington  for  respondents. 

*    Judgment  affirmed,  with  costs;  no  opinion. 

Concur:   His  cock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 


Joseph  M.  Egloff,  Appellant,  v.  Edward  C.  Tang^r, 

Respondent. 

Egloff  V.   Tanger,  178  App.  Div.  908,  affirmed. 
(Argued  June  4,  1919;  decided  July  15,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  April  5,  1917,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  an  Equity  Term.  The  com- 
plaint alleged  in  substance  that  the  defendant  wrong- 
fully embezzled  and  converted  to  his  own  use  the  proceeds 
of  certain  checks  of  the  defunct  corporation  amounting 
to  the  aggregate  sum  of  $5,492.85,  the  specific  charge 
being  that  the  defendant,  respondent,  while  acting  in  a 
fiduciary  capacity  as  an  employee  of  the  corporation, 
caused  such  checks,  which  had  been  signed  by  Mr. 
Hershey,  as  the  president  of  the  corporation,  but  left 
blank  as  to  dates,  payees  and  amounts,  and  left  with  the 
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bookkeeper  to  be  used  for  the  proper  purposes  of  the 
corporation,  to  be  filled  in  for  the  aggregate  amount  stated, 
made  payable  to  him  and  that  he  wrongfully  and  without 
the  knowledge  of  the  proper  officials  of  the  corporation 
prociu-ed  the 'money  of  the  corporation  thereon.  The 
answer  admitted  that  the  defendant  had  received  the 
proceeds  of  divers  checks  signed  in  blank  by  said  Hershey, 
and  dated  and  filled  in  for  divers  amounts  to  defendant's 
order  by  the  bookkeeper  of  the  corporation,  but  denied 
that  such  checks  were  so  deUvered  without  the  knowledge 
or  consent  of  the  corporation,  or  its  officers,  and  that 
the  defendant  wrongfully  appropriated  any  of  the  moneys 
derived  therefrom. 

Sardius  D,  Bentley  for  appellant. 
Herbert  J.  Siull  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  J  J. 


The  People  of  the  State  of  New  York  ex  rel. 
American  Broom  and  Brush  Company,  Appellant, 
V,  Walter  H.  Knapp  et  al..  Constituting  the  State 
Tax  Commission,  Respondents. 

People  ex  rd.  American  B.  iSc  B,  Co.  v.  Knapp,  187  App.  Div.  89, 
affirmed. 

(Argued  June  5,  1919;  decided  July  15,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  April  14,  1919,  which  confirmed,  on 
certiorari,  a  determination  of  the  state  tax  commission 
assessing  a  franchise  tax  against  the  relator  imder  chapter  . 
726  of  the  Laws  of  1917. 

Eton  R,  Brown  and  Edward  H.  Letchworth  for  appellant. 
Charles    D.    Newton,   Attorney-General    (C.    T.   Dawes 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Collin,  J., 
in  People  ex  rel.  Barcalo  Mfg.  Co.  v.  Knapp  (227  N.  Y. 
04). 
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Concur:  Collin,  Cuddeback,  Cardozo,  Pound  and 
McLaughlin,  JJ.  Dissenting:  Hiscock,  Ch.  J.,  and 
Andrews,  J,  

Annie    Goldstein,    Appellant,    v.   New   York    Life 
Insurance  Company,  Respondent. 

Goldstein  v.  N,  Y.  Life  Ins.  Co.,  176  App.  Div.  813,  affirmed. 
(Submitted  June  6,  1919;  decided  July  15,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  14,  1917,  which  affirmed  an  order  of  the  cowrt 
at  a  Trial  Term  setting  aside  a  verdict  in  favor  of  plain- 
tiff and  granting  a  motion  for  a  new  trial.  The  action 
was  to  recover  upon  two  poUcies  of  life  insurance.  The 
defense  was  that  the  policies  were  procured  through 
fraudulent  statements  of  the  insured  to  the  defendant's 
examining  physician  as  to  his  condition  of  health. 

Morris  E.  Gossett  for  appellant. 

James  H.  Mcintosh  and  Louis  H.. Cooke  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback  and 
McLaughlin,  J  J.  Dissenting:  Cardozo,  Pound  and 
Andrews,  JJ.  

In  the  Matter  of  the  Claims  of  Harold  S.  Brigham  et  al., 
Respondents,  against  The  City  of  New  YorK; 
Appellant. 

Appeal  —  unaniznouB  aflirznance  by  Appellate  Division  of 
order  confirming  report  of  commissioners  in  proceedings  by 
city  of  New  York,  under  chapter  724  of  Laws  of  1906,  to  acquire 
lands  for  water  supply  purposes,  not  appealable,  without 
permission,  to  Court  of  Appeals. 

The  amendment  to  section  190  of  the  Code  of  Civil  Procedure 
(L.  1917,  ch.  290)  now  regulates  the  practice  on  all  appeals  from 
judgments  or  orders  and  in  effect  supersedes  and  repeals  special  pro- 
visions of  statutes  permitting  appeals  in  particular  cases.  Section 
22  of  chapter  724  of  the  Laws  of  1905,  which  provides  that,  in  a  pro- 
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oeeding  by  the  city  of  New  York  to  acquire  land  for  its  additional 
water  supply,  an  appeal  may  be  taken,  must,  Hierefore,  be  deemed 
repealed  in  so  far  as  it  permits  an  appeal  to  the  Court  of  Appeals, 
without  permission,  from  an  unanimous  afi&rmance  c^  an  order  finally 
determining  such  proceeding. 

Matter  of  Brigham  v.  City  of  New  York,  185  App.  Div.  917,  appeal 
dismissed. 

(Submitted  February  24,  1919;  decided  July  15,  1919.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  which  unanimously  aflinned  an 
order  of  Special  Term  confirming  the  report  of  com- 
missioners in  a  proceeding  undex  section  42  of  chapter 
724  of  the  Laws  of  1905,  as  amended  by  section  9  of 
chapter  314  of  the  Laws  of  1906. 

William  D.  Brinnier  and  Palmer  Canfield,  Jr.,  for  motion. 
William     P,     BwTy     Corporation    Counsel     {WiUiam 
McMurtrie  Speer  of  counsel),  opposed. 

Per  Curiam.  Chapter  724  of  the  Laws  of  1905  pro- 
vides for  the  acquisition  by  the  city  of  New  York  of 
lands  and  interests  therein  for  the  construction  of  the 
necessary  reservoirs  and  appurtenances  for  an  additional 
water  supply.  From  the  confirmation  of  the  report  of  the 
commissioners,  appointed  to  assess  damage,  an  appeal  is 
allowed  by  section  22  which  reads  as  follows:  "  *  *  * 
but  from  any  determination  of  the  special  term  an  appeal 
may  be  taken  to  the  appellate  division  and  from  any 
determination  of  the  appellate  division,  either  party,  if 
aggrieved,  may  take  an  appeal  which  shall  be  heard  and 
determined  by  the  court  of  appeals." 

This  act  was  amended  by  the  following  laws  without 
any  change,  however,  being  made  in  section  22: 

Chapter  314,  Laws  of  1906,  amending  sections  3, 11,  13, 
17,  31,  35,  37,  41  and  42;  chapter  438,  Laws  of  1907, 
amending  section  33;  chapter  478,  Laws  of  1914,  adding 
new  section  35a;  chapter  527,  Laws  of  1916,  amending 
sections  11  and  42;  chapter  601,  Laws  of  1916,  amending 
section  40. 

On  June  1,  1917,  chapter  290  of  the  Laws  of  1917  went 
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into  efifect,  amending  section  190  of  the  Code  of  Civil 
Procedure  regarding  the  jurisdiction  of  the  Court  of 
Appeals.  It  reads:  "From  and  after  the  31st  day  of 
May,  1917,  the  jurisdiction  of  the  court  of  appeals  shall, 
m  civil  actions  and  proceedings,  be  confined  to  the 
review  upon  appeal  of  an  actual  determination  made 
by  an  appellate  division  of  the  supreme  court  in  either 
of  the  following  cases  and  no  others.^ ^ 

The  instances  in  which  an  appeal  may  be  taken  as 
matter  of  right  are  then  specified.  No  appeal,  however, 
is  allowed  from  an  unanimous  affirmance  by  the  Appellate 
Division  finally  determining  an  action  or  special  pro- 
ceeding not  appealable  as  matter  of  right  unless  the 
Appellate  Division  shall  certify  that,  in  its  opinion,  a 
question  of  law 'is  involved  which  ought  to  be  reviewed 
by  the  Court  of  Appeals  or  where  in  case  of  the  refusal  so 
to  certify,  an  appeal  is  allowed  by  this  court. 

This  amendment  to  section  190  of  the  Code  of  Civil 
Procedure  now  regulates  the  practice  on  all  appeals  from 
judgments  or  orders  and  in  efifect  supersedes  and  repeals 
special  provisions  like  those  contained  in  section  22  of 
chapter  724  of  the  Laws  of  1905,  referred  to  above. 
WTiere  a  later  act  covers  the  whole  subject  of  earlier  acts, 
together  with  new  provisions,  and  plainly  shows  that  it 
was  intended  not  only  as  a  substitute  for  the  earlier  acts, 
but  to  cover  the  whole  subject,  then  considered  by  the 
legislature  and  to  prescribe  the  only  rules  in  respect 
thereto,  it  will  operate  as  a  repeal  of  all  former  statutes 
relating  to  such  subject-matter  even  if  such  former  acts 
are  not  in  all  respects  repugnant  to  the  new  act.  (City  of 
Buffalo  V.  Lewis,  192  N.  Y.  193;  People  v.  Jaehne,  103 
N.  Y.  184,  194;  King  v.  Cornell,  106  U.  S.  395.) 

This  motion  is  made  to  dismiss  the  appeal  of  the 
city  of  New  York  taken  from  a  judgment  of  affirmance 
entered  September  26,  1918.  The  decision  of  the 
Appellate  Division  was  unanimous  and  it  is  stated  in 
the  moving  papers  that  no  application  has  been  made  to 
that  court  for  leave  to  appeal.  The  appellant  states  that 
many  hke  appeals  are  pending  and  that  a  decision  in  the 
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Van  Etten  case  about  to  be  argued  in  this  court  will  be 
decisive  of  all  points  involved.  It  will  be  noticed  that 
in  the  Van  Etten  case  the  Appellate  Division  allowed  an 
appeal  in  accordance  with  section  190.  No  such  allowance 
has  been  made  in  this  case  and  the  time  to  apply  for  leave 
to  appeal  has  expired.  The  motion,  therefore,  to  dismiss 
the  appeal  is  granted,  with  costs. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Theodore  L.  Earle,  Appellant,  v.  Hester  R.  Earle 

et  al.,  Respondents. 

Reported  below,  183  App.  Div.  938. 

(Argued  September  29,  1919;  decided  October  \,  1919.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  April  5,  1918, 
reversing  an  interlocutory  judgment  in  favor  of  plaintiff 
and  granting  a  new  trial  in  an  action  for  absolute  divorce. 

Richard  T.  Greene  for  motion. 
Walter  C.  Sheppard  opposed. 

Motion  granted  on  condition  that  within  ten  days 
appellant  pay  to  respondent  costs  of  appeal  and  ten 
dollars  costs  of  motion;  otherwise,  motion  denied,  with 
ten  dollars  costs. 

In  the  Matter  of  the  Application  of  the  People  of  the 
State  of  New  York,  by  Jesse  S.  Phillips,  as  Super- 
intendent of  Insurance  of  the  State  of  New  York, 
Respondent,  for  an  Order  to  Take  Possession  of  the 
Property  and  Conduct  the  Business  of  The  United 
States  Grand  Lodge  of  the  Independent  Order 
Sons  of  Benjamin. 

Matter  of  People,  by  PhiUipsj  v.  U.  S.  Grand  Lodge,  /.  O.  5.  B., 
187  App.  Div.  890,  appeal  dismissed. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Di\dsion  of  the  Supreme  Court  in  the  first 
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judicial  department,  entered  February  3,  1919,  which 
afBrmed  an  order  of  Special  Term  directing  the  state 
superintendent  of  insurance  to  take  possession  of  the 
property  and  conduct  the  business  of  the  United  States 
Grand  Lodge  of  the  Independent  Order  Sons  of  Benjamin. 
The  motion  was  made  upon  the  ground  of  failure  to 
file  the  required  undertaking  and  the  retm*n  on  appeal. 

Charles  D.  Newton^  Attorney-General  {Robert  S.  Conklin 
of  counsel),  for  motion. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Northern  Westchester  Lighting  Company,  Appellant, 
V.  The  President  and  Trustees  of  the  Village 
OF  OssiNiNG,  Respondent. 

Northern  Westchester  Lighting  Co,  v.  VtL  of  Ossinir^,  179  App. 
Div.  135,  appeal  dismissed. 

(Argrued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  June  25,  1917,  reversing 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  and  granting  a  new 
trial. 

The  motion  was  made  upon  the  ground  that  the 
Court  of  Appeals  had  no  jurisdiction  to  entertain  the 
appeal,  the  reversal  by  the  Appellate  Division  having 
been  on  the  facts. 

Thomas  G.  Barnes  for  motion. 
Joseph  A.  Greene  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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Emile  Abt,  Doing  Business  as  Emile  Abt  &  Co.,  Respond- 
ent, V.  Julius  Klugman,  Appellant. 

Ahi  V.  Klugmauy  186  App.  Div.  948,  appeal  dismissed. 
(Argued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  31,  1918,  unani- 
mously affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  at  a  Trial  Term. 

The  motion  was  made  upon  the  ground  that  an  appeal 
did  not  he  to  the  Court  of  Appeals  as  ^  matter  of  right 
and  that  permission  to  appeal  had  not  been  obtained. 

CeciU  Iselin  for  motion. 
Benjamin  Berger  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Louis  Feinstein  et  al.,  Appellants,  v.  Massachusetts 
Bonding  and  Insurance  Company,  Respondent. 

Reported  below,  184  App.  Div.  233. 

(Argued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
July  17,  1918,  upon  an  order  of  the  Appellate  Di\ision 
of  the  Supreme  Court  in  the  first  judicial  department, 
reversing  a  judgment  in  favor  of  plaintiffs  entered  upon 
a  verdict  and  directing  a  dismissal  of  the  complaint. 

The  motion  was  made  upon  the  ground  of  failure  to 
prosecute  the  appeal. 

Joseph  L,  Prager  for  motion. 
Alfred  B.  Nathan  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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The  Tri-Bullion  Smelting  and  Development  Com- 
pany, Respondent,  v.  John  B.  Corliss  et  al.,  Defend- 
ants, and  Allen  Curtis  et  al..  Appellants. 

Reported  below,  186  App.  Div.  613. 

(Argued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
AppeUate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  April  8,  1919,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal 
and  upon  the  further  ground  that  no  undertaking  had  been 
filed  with  the  second  notice  of  appeal. 

Holmes  V.  M.  Dennis,  Jr.,  for  motioiu 
Richard  T.  Greene  opposed. 

Motion  granted,  without  costs,  unless  within  ten  days 
appellants  file  and  serve  undertaking  necessary  to  perfect 
appeal  under  second  notice,  in  which  case  motion  is 
denied,  without  costs. 

Annie  0.  Carrier,  Appellant,  v.  Cassius  M.  Carrier  et 
al.,  Respondents,  and  Frances  E.  Carrier,  Appellant. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  amend  remittitur.      (See  226  N.  Y.  114.) 

Motion  granted,  remittitur  recalled  and  amended 
so  as  to  allow  separate  bills  of  costs  in  this  court  and  in 
Appellate  Division  to  plaintifif  and  guardian  ad  litem 
payable  out  of  estate. 

Margaret  D.  Fort,  as  Administratrix  of  the  Estate  of 
Frank  A.  Fort,  Deceased,  et  al..  Respondents,  v. 
The  Globe  and  Rutgers  Fire  Insurance  Company, 
Appellant. 

Fort  V.  Globe  &  Rxdgers  Fire  Ins,  Co.,  186  App.  Div.  185,  appeal 
dismissed. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
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judicial  department,  entered  January  20,  1919,  unani- 
mously affirming  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a 
jury. 

The  motion  was  made  upon  the  ground  that  the  notice 
of  appeal  and  imdertaking  were  not  served  on  the  respond- 
ents within  thirty  days  after  leave  to  appeal  had  been 
granted  by  this  court. 

Joseph  A.  Murphy  for  motion. 
Michael  H.  Cardozo,  Jr.,  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Maude  L.  Gary,  Respondent,  v.  Town  of  Sapio, 
Defendant,  and  Cayuga  Southern  Telephone  Com- 
pany, Appellant. 

Reported  below,  184  App.  Div.  927. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  May  24,  1918,  reversing 
a  judgment  in  favor  of  defendant  telephone  company 
entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

James  J,  Hosmer  for  motion. 
H,  D,  Bailey  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Frederico  Zunino,  Appellant,  v.  Parodi  Cigar  Com- 
pany, Incorporated,  Respondent. 

Reported  below,  186  App.  Div.  506;  188  App.  Div.  955. 
(Argued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
July  25,  1919,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
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which  reversed  an  order  of  the  court  at  a  Trial  Term 
setting  aside  a  verdict  in  favor  of  plaintiff  and  granting 
a  new  trial  and  reinstated  said  verdict.  Also  motion  to 
dismiss  appeal  from  an  order  of  said  Appellate  Division, 
entered  June  7,  1919,  which  affirmed  an  order  of  Special 
Term  denying  plaintiff's  motion  to  set  aside  the  verdict 
and  for  a  new  trial. 

The  motion  was  made  upon  the  groimd  that  permission 
to  appeal  had  not  been  obtained. 

Samuel  F.  Frank  for  motion. 
John  B.  Doyle  opposed. 

Motion  denied,  with  ten  dollars  costs. 


William  M.  Alb^rti,  Respondent,  v.  Otto  Heineman, 

Appellant. 

Reported  below,  187  App.  Div.  466. 

(Argued  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
May  14,  1919,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
which  reversed  an  order  of  the  court  at  a  Trial  Term 
setting  aside  a  verdict  in  favor  of  plaintiff,  and  dismissing 
the  complaint  and  reinstated  said  verdict. 

The  motion  was  made  upon  the  ground  that  the 
Appellate  Division  had  unanimously  decided  that  the 
verdict  was  supported  by  the  evidence;  that  no  questions 
of  law  were  involved;  that  the  exceptions  were  frivolous; 
that  permission  to  appeal  had  not  been  obtained. 

George  P.  Breckenridge  for  motion. 
Mortimer  Lanzit  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Be  OKIE  Cohen,  as  Administratrix  of  the  Estate  of 
Benjamin  Cohen,  Deceased,  Respondent,  v.  New 
York,  Ontario  and  Western  Railway  Company, 
Appellant. 

Reported  below,  187  App.  Div.  934. 

(Submitted  September  29,  1919;  decided  October  7,  1919. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  March  17,  1919,  modifying 
and  aifirming  as  modified  a  judgment  in  favor  of  plaintiflF 
entered  upon  a  verdict. 

The  motion  was  made  upon  the  groimds  that  the 
appeal  was  frivolous  and  taken  for  purposes  of  delay 
only. 

Lewis  A.  Rosen  for  motion. 
John  Bright  opposed. 

Motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 

Charles  W.  Watson,  Deceased. 

The  Comptroller  of  the  State  of  New  York, 
Appellant;  Anna  H.  Watson  et  al.,  as  Executors, 
Respondents. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  226  N.  Y. 
384.)  

In  the  Matter  of  Proving  the  Will  of  Catherine  A. 

Tone,  Deceased. 

Mary  F.  Tone,  Appellant;  Joseph  H.  McMahon, 

Respondent. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  to  amend  remittitur  denied,  without  costs, 
on  the  ground  that  the  surrogate  has  jurisdiction  under 
section  2748  of  the  Code  of  Civil  Procedure  to  allow 
compensation.     (See  226  N,  Y.  696.) 
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Frank  Bicklemeyer,  Appellant,  v.  Lackawanna  Steel 

Company,  Respondent. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  227  N.  Y. 
565.)  

FRANas  D.  BoA^^NE,  Plaintiff,  v.  Elizabeth  B.  Colt, 
Appellant,  and  Jessie  D.  Bowne,  Respondent, 
Impleaded  with  Others. 

(Submitted  September  29,  1919;  decided  October  7,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  226  N.  Y. 
658.)  

The  People  of  the  State  of  New  York  ex  rel.  Mabel 
L.  Safford,  as  Committee  of  the  Person  and  Property 
of  Edgar  R.  Bolles,  an  Incompetent  Person,  Appel- 
lant, V.  Edward  A.  Washburn,  Surrogate  for  the 
County  of  Genesee,  et  al..  Respondents. 

People  ex  rel,  Safford  v.  Washburn,  188  App.  Div.  951,  appeal 
dismissed. 

(Argued  October  2,  1919;  decided  October  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  24,  1919,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  for  a  writ  of  prohibition. 

E.  Jean  Nelson  Penfield  for  appellant. 
Bayard  J.  Stedman,  Frank  S.   Wood  and  Henry  H. 
Wittstein  for  respondents. 

Per  Curiam.  In  December,  1918,  the  appellant 
applied  to  the  Supreme  Court  for  a  writ  of  prohibition 
to  restrain  the  hearing  and  determination  by  the  surro- 
gate of  Genesee  county  of  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  testamentary  trustees. 
The  ground  of  the  application  was  that  jurisdiction  was 
withdrawn  from  the  surrogate  by  section  2641   of  the 
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Code  of  Civil  Procedure.  The  Supreme  Court,  at  Special 
Term,  denied  the  writ,  and  the  AppeUate  Division  affirmed 
the  order. 

Upon  the  argument  in  this  court,  the  appellant's  counsel 
conceded  that  the  surrogate  had  determined  the  pro- 
ceeding, that  he  had  entered  a  decree,  and  that  his  term 
of  office  had  expired. 

In  such  circumstances,  the  writ  of  prohibition  would 
be  ineffectual  if  issued.  The  question  has  become  an 
abstract  one  by  force  of  lapse  of  time  and  changed  events. 
The  court  will,  therefore,  decUne  to  proceed  to  a  deter- 
mination of  the  merits  (Delavan  v.  N.  F.,  N.  H.  & 
H.  R.  R.  Co.,  216  N.  Y.  359;  MiUs  v.  Green,  159  U.  S. 
651;  Jones  v.  Montague,  194  U.  S.  147). 

The  appeal  should  be  dismissed,  without  costs  to 
either  party. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur;  Hogan,  J.,  absent. 

Appeal  dismissed. 


The  Eastern   Steel  Company,   Appellant,   v.  Globe 
Indemnity  Company  et  al..  Respondents. 

Eastern  Steel  Co,  v.  Globe  Indemnity  Co.,  186  App.  Div.  892,  affirmed. 
(Argued  September  29,  1919;  decided  October  14,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  17,  1918,  which 
unanimously  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  an  order  of  Special  Term  sustaining  a 
demurrer  of  one  of  the  defendants  to  the  complaint  and 
granting  a  motion  by  the  other  defendants  for  judgment 
on  the  pleadings.  Wills  &  Marvin  Co.  (not  a  party 
herein)  on  January  6,  1913,  entered  into  a  contract  with 
the  city  of  New' York  to  do  certain  work  and  furnish 
certain  materials  in  connection  with  the  Brooklyn 
Institute  of  Arts  and  Sciences,  at  the  same  time  filing 
with  the  proper  authorities  of  the  said  city  a  bond  con- 
ditioned for  the  faithful  performance  of  the  said  contract 
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with  the  three  defendants  herein  as  sureties.  Some 
time  thereafter  Wills  &  Marvin  Co.  entered  into  a  con- 
tract with  the  plaintiff,  a  foreign  corporation,  which  as 
subcontractor  agreed  to.  furnish  certain  materials  required 
under  said  contract  at  the  price  of  $127,891.76.  The 
complaint  alleged  that  all  of  said  sum  was  paid  to  plain- 
tiff except  $21,915.56,  for  which  amoimt  it  sued.  The 
bond  contained  the  following  clause:  "  and  shall  promptly 
make  payments  of  the  sums  due  to  all  persons  supplying 
labor  and  materials  in  the  prosecution  of  the  work  pro- 
^  vided  in  the  said  contract,"  upon  which  plaintiff  reUed. 
The  complaint  was  dismissed  upon  the  ground  that  the 
bond  ran  to  the  city  of  New  York,  and  presimiably  was 
executed  solely  for  its  benefit  and  not  for  that  of 
subcontractors. 

John  J.  CiLshing  and  James  De  Witt  Andrews  for 
appellant. 

Daniel  Combs,  James  I.  Cuff  and  Ten  Eyck  R.  Beardsley 
for  respondents. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:  His  cock,  Ch.  J.,  Chase,  Hog  an,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


Samuel  Rosenthal  et  al..  Appellants,  v.  Thomas  Light, 

Respondent. 

Rosenthal  v.  Light,  185  App.  Div.  702,  affirmed. 
(Submitted  September  29,  1919;  decided  October  14,  1919.) 

Appeal  from  a  judgment  entered  January  17,  1919, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  reversed  an 
order  of  Special  Term  overruUng  a  demurrer  to  the 
complaint,  sustained  such  demurrer  and  directed  a 
dismissal  of  the  complaint,  which  alleged  an  agreement 
by  defendant  to  cause  and  procure  the  incorporation 
under  the  laws  of  the  state  of  Connecticut  of  a  corpora- 
tion to  be  called  the  Monroe  Clothes  Shop  Company, 
of  which  the  defendant  was  to  be  an  incorporator,  director 
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and  stockholder,  and  also  to  procure  the  execution  by 
said  corporation  after  its  organization  of  a  certain  contract 
or  agreement  with  plaintiff,  and  the  execution  of  a  written 
guaranty  by  the  defendant  and  his  wife  of  the  per- 
formance of  the  contract  by  the  corporation.  The 
complaint  further  alleged  that  the  corporation  was 
formed  as  agreed;  that  the  defendant  became  an  incor- 
porator and  a  dkector  and  stockholder,  and  ever  since  its 
incorporation  has  been  in  active  charge  and  manage- 
ment of  said  corporation,  and  its  business,  and  that  the 
defendant  had  failed,  neglected,  omitted  and  refused  to 
cause  and  procure  said  corporation  to  execute  and  deUver 
the  agreement  or  contract  with  plaintiffs,  and  had 
failed  and  refused  to  execute  and  deUver  the  guaranty 
by  defendant  and  his  wife.  The  defendant,  in  support 
of  his  demurrer  to  the  complaint  upon  the  ground  that  it 
did  not  state  facts  suflScient  to  constitute  a  cause  of  action, 
claimed  that  the  contract  was  void  as  against  public 
poUcy  because  it  was  an  agreement  which  tended  to 
hamper  and  control  the  functions  of  corporate  officers, 
and  that  the  proposed  contract,  if  executed  by  the  cor- 
poration, would  be  unenforceable  for  indefiniteness  and 
lack  of  mutuality, 

W.  Bennett  Marx  for  appellants. 

Thomas  J.    Kavanagh  and  Herman  B.  Goodstein  for 
respondent. 

Judgment  affirmed,  with  costs; •no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


Charles  F.  Lawler,  Plaintiff,  v.  Sheffield  Construc- 
tion Company  et  al..  Defendants. 

Sound    Holding    Company,    Appellant;    William    J. 

DiLTHEY,  Respondent. 

Lavfler  v.  Sheffield  Construction  Co.,   187  App.   Div.  939,  appeal 
dismissed. 

(Submitted  September  30,  1919;  decided  October  14-  1919.) 
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Appeal  from  so  much  of  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  1,  1919,  as  modifies  an  order 
of  the  Kings  County  Court  by  providing  as  a  condition 
for.  the  discontinuance  of  the  within  action,  that  the 
moving  party,  the  Sound  Holding  Company,  pay  to  the 
appellant  the  sum  of  $367.80,  the  expenses  of  the  reference, 
being  $75  for  referee's  fees,  $42.80  for  those  of  the 
stenographer,  and  $250  for  appellant's  expenses  for 
counsel;  and  that  if  such  payment  be  not  made  within 
ten  days  the  motion  to  discontinue  be  denied,  with  ten 
dollars  costs. 

Eugene  E.  Kelly  for  appellant. 
Effingham  L.  Holywell  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


Louis   A.   Tyler,    Appellant,    v.   John   H.   Windels, 

Respondent. 

Tyler  v.  Windels,  186  App.  Div.  698,  affirmed. 
(Argued  September  30,  1919;  decided  October  14,  1919.) 

Appeal  from  a  judgment  entered  March  12,  1919, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  reversed 
an  order  of  Special  Term  denying  a  motion  by  defendant 
for  judgment  on  the  pleadings,  granted  said  motion  and 
directed  a  dismissal  of  the  complaint.  The  action  was 
on  contract.  The  answer  as  a  separate  defense  plead 
the  Statute  of  Frauds,  in  that  the  contract  was  not  by  its 
terms  to  be  performed  within  one  year  from  the  making  • 
thereof,  and  that  there  was  no  note  or  memorandum 
in  writing  subscribed  by  the  defendant.  By  way  of 
reply  plaintiff  alleged  full  performance  of  the  contract 
except  in  so  far  as  defendant  had  refused  to  pay  a  balance 
alleged  to  be  due.  The  Appellate  Division  held  that  part 
performance  did  not  render  the  contract  enforceable. 
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Robert  W.  Crawford  for  appellant. 

Alexander  HoUzoff  and  Paul  WindeU  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  The 
Town  of  Harmony,  Appellant,  v.  Public  Service 
Commission  of  the  State  of  New  York,  Second 
District,  et  al.,  Respondents. 

People  ex  rel.    Town  of  Harmony  v.    Pvhlic  Service  CommMsion^ 

187  App.  Div.  962,  affirmed. 

(Argrued  September  30,  1919;  decided  October  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  4,  1919,  which  confirmed,  on  certiorari,  an  order 
of  the  pubUc  service  commission  of  the  state  of  New  York, 
second  district,  denying  an  appUcation  for  an  order 
directing  the  Erie  Railroad  Company  to  repair  certain 
bridges  over  its  right  of  way. 

Harlan  L.  Munson  for  appellant. 
Marion  B,  Pierce  for  respondents. 

Order  affirmed,  with  costs;  no  opmion. 

Concur:  Hiscock,  Ch.  J.,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  J  J.  Dissenting:  Chase 
and  Hogan,  JJ. 

Board  of  Foreign  Missions  of  the  Refo^rmeY)  Church 
IN  America,  Plaintiff,  v.  Jacob  Volk,  Respqndent,  and 
Albert  A.  Volk  et  al..  Appellants,  Impleaded  with 
Others. 

Board  of  Foreign  Missions  of  Reformed  Church  in  Ammica  v.  Volk^ 

188  App.  Div.  967,  affirmed. 

(Argued  September  30,  1919;  decided  Octotter  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  27,  1919,  which  affirmed  a:n  order  of  Special  Term 
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confirming  the  report  of  a  referee,  and  directing  dis- 
tribution in  surplus  money  proceedings  arising  upon  a 
foreclosure  sale.  The  referee  found  that  Jacob  Volk 
and  his  father,  Sussman  Volk,  originally  owned  the 
mortgaged  premises  as  tenants  in  common;  that  on  April 
1,  1907,  Jacob  Volk  conveyed  his  one-half  interest  therein 
to  his  father  in  trust  for  Jacob  Volk,  and  that  in  con- 
sequence thereof  upon  his  father's  death  he  bec'ame  seized 
in  equity  of  the  one-half  interest,  so  held  in  trust  for  him, 
in  addition  to  the  one-seventh  interest  he  would  take  as 
heir  at  law  of  his  father.  The  appellants  maintained  that 
the  deed  dated  April  1,  1907,  ^ven  by  Jacob  Volk  to  his 
father,  Sussman  Volk,  was  an  absolute  transfer  of  a 
one-half  interest  in  the  property  and  not  one  clothed  or 
impressed  with  a  trust  in  Jacob's  favor;  that  Sussman 
Volk  at  the  time  of  his  death  was  seized  of  the  said 
premises  in  fee  simple,  and  that  his  seven  children  and 
heirs  at  law  share  equally  in  the  said  surplus,  each  being 
entitled  to  a  one-seventh  interest  therein,  subject  to  the 
widow's  dower. 

Perdval  C.  Smith  for  appellants. 
Jacob  I.  Berman  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


Jesse  W.  Reno,  Respondent,  v.  Frederic  Bull  et  al.. 

Appellants. 

(Submitted  October  6,  1919;  decided  October  14,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  226  N.  Y. 
546.)  

The  People  of  the  State  of  New  York,  Respondent, 

V.  Benny  Sabatino,  Appellant. 

(Submitted  October  6,  1919;  decided  October  14,  1919.) 

Motion  for  re-argument  denied.     (See  224  N.  Y.  589.) 
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The  People  of  the  State  of  New  York,  Respondent, 
V,  Jeremiah  G.  Trincal,  Appellant. 

People  V.  Trincal,  180  App.  Div.  894,  appeal  dismissed. 
(Submitted  October  6,  1919;  decided  October  14.  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  October  26,  1917,  which 
affirmed  a  judgment  of  the  Court  of  Special  Sessions  of 
the  city  of  New  York  convicting  the  defendant  of  a  viola- 
tion of  section  1148  of  the  Penal  Law. 

The  motion  was  made  upon  the  ground  of  failure  to 
file  the  return. 

Edward  Swann,   District  Attorney  (Felix  C.  Berwenga 
of  counsel)  for  motion. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed. 


The  People  of  the  State  of  New  York  ex  rel. 
Iroquois  D6or  Company,  Appellant,  v.  Walter  H. 
Knapp  et  al..  Composing  the  Tax  Commission  of  the 
State  of  New  York,  Respondents. 

People  ex  rel.  Iroqvms  Door  Co.  v.  Knapp,  186  App.  Div.  172, 
afi&rmed. 

(Arg:ued  October  1.  1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  24,  1919,  which  confirmed  a  determination  of 
the  state  tax  commission  refusing  to  credit  the  relator, 
on  its  franchise  tax  for  the  year  ending  November  1, 
1918,  with  more  than  one-half  of  the  local  tax  paid  by  it 
in  the  year  1917. 

John  A,  Van  Arsdale  for  appellant. 
Charles  D.  Newton,  Attorney-General  {Claude  T,  Dawes 
of  counsel) ,  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 
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William  J.  ScmEPFELiN,  Respondent,  v.  John  F.  Hylan 
et  al.,  Constituting  the  Board  of  Estimate  and  Appor- 
tionment of  the  City  of  New  York,  et  al.,  Appellants. 

Schieffdin  v.  Hylan,  188  App.  Div.  192,  afi&rmed. 
(Argrued  October  1,  1919;  decided  October  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  6, 1919,  which  affirmed  an  order 
of  Special  Term  granting  a  motion  for  the  continuance 
of  an  injimction  pendente  lite  in  a  taxpayer's  action. 

The  following  questions  were  certified : 

"  1.  Has  the  board  of  estimate  and  apportionment  of 
the  city  of  New  York  power  to  authorize  the  issuance  of 
corporate  stock  of  the  city  of  New  York  to  the  amount  of 
$4,500,000,  under  the  resolution  of  February  7, 1919,  and  to 
apply  the  proceeds  thereof  as  provided  by  said  resolution? 

"  2.  Does  the  Rapid  Transit  Act,  as  amended  by 
chapter  226  of  the  Laws  of  1912,  require  that  such  part 
of  the  expenses  of  the  public  service  commission  as  are 
included  in  the  cost  of  the  construction  of  the  dual 
system  of  subways  shall  be  paid  out  of  the  proceeds  of 
the  sale  of  the  corporate  stock  of  the  city  of  New  York, 
or  has  the  board  of  estimate  and  apportionment  an 
election  from  which  source  to  authorize  payment  of  such 
expenses? 

"3.  Do  the  provisions  of  subway  contract  No.  3 
express  the  determination  by  the  public  service  com- 
mission for  the  first  district,  which  is  provided  for  in 
section  10  of  the  Rapid  Transit  Act,  as  added  by  chapter 
226  of  the  Laws  of  1912,  as  to  the  part  of  the  commission's 
expenses  to  be  included  in  the  cost  of  construction  of  the 
railroad  to  be  built  under  such  contract? 

"  4.  Do  the  provisions  of  subway  contract  No.  4 
express  the  determination  by  the  public  service  com- 
mission for  the  first  district,  which  is  provided  for  in 
section  10  of  the  Rapid  Transit  Act,  as  added  by  chapter 
226  of  the  Laws  of  1912,  as  to  the  part  of  the  com- 
mission's expenses  to  be  included  in  the  cost  of  construc- 
tion of  the  railroad  to  be  built  under  such  contract? 
38 
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"  5.  Has  the  public  service  commission  made  such  a 
requisition  for  or  determination  of,  the  part  of  its  expenses 
to  be  included  in  the  cost  of  construction  of  the  raikoad 
imder  the  Rapid  Transit  Act  provided  for  under  subway 
contract  No.  3  or  under  subway  contract  No.  4  so  as  to 
authorize  the  issue  of  corporate  stock  of  the  city  for  such 
purpose  under  section  10  of  the  Rapid  Transit  Act,  as 
amended? 

"  6.  Where  all  the  expenses  of  the  public  service 
commission  have  been  paid  from  revenue  bonds  of  the 
city  of  New  York,  may  the  board  of  estimate  and  appor- 
tionment of  said  city,  upon  proper  determination  of  the 
pubUc  service  commission,  that  some  part  of  such  expenses 
shall  be  included  in  subway  construction  cost,  authorize 
the  city  to  issue  its  corporate  stock  upon  the  basis  of 
such  expenses,  and  apply  the  proceeds  of  such  stock  in 
part  to  redeem  such  special  revenue  bonds,  and  in  part 
to  the  general  fund  for  reduction  of  city  taxation? 

"  7.  Upon  the  facts  and  in  the  circumstances  disclosed 
by  this  record  is  the  plaintiff  entitled  to  maintain  a  tax- 
payer's action  to  restrain  the  defendants  from  carrying 
out  the  terms  of  the  resolution  of  February  7,  1919, 
which  is  the  subject  of  the  present  controversy?  " 

William  P.  Burr,  Corporation  Counsel  (John  F.  O'Brien 
and  John  Lehman  of  counsel),  for  appellants. 
Leonard  M,  WaUstein  for  respondent. 

Order  affirmed,  with  costs.  First  question  certified 
answered  in  negative.  Third,  fourth  and  seventh  ques- 
tions answered  in  affirmative.  Fifth  question  answered 
in  negative.  The  public  service  commission  has  made  no 
sufficient  requisition.  Second  and  sixth  questions  not 
answered;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughun  and  Andrews,  J  J.    Absent:   Hogan,  J. 
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Joaquin  A.  De  0.  Botelho,  Respondent,  v.  Julius  H. 

SiEBERT,  Appellant. 

BoteLho  V.  Siebert,  188  App.  Div.  966,  appeal  dismissed. 
(Argued  Ootober  1,  1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  30,  1919,  which  affirmed  an  order  of  Special  Term 
denjdng  a  motion  to  vacate  an  execution  against  the 
person  of  the  defendant. 

Joseph  SchotUand  for  appellant. 

Charles  E.  McMahon  and  George  B.  Hayes  for 
respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  J  J.    Absent:  Hogan,  J. 


In  the  Matter  of  the  Arbitration  between  The  Wheat 
Export  Company,  Incorporated,  Respondent,  and 
The  New  Century  Company,  Appellant. 

MaUer  of  Wheat  Export  Co,,  Inc.,  185  App.  Div.  723,  affirmed. 
(Argrued  October  2,  1919;  decided  October  21,  1919.) 

Appeal  from  two  orders  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  10,  1919,  which  reversed  two  orders  of 
Special  Term,  one  denjdng  a  motion  to  confirm  an  award 
in  arbitration  proceedings  and  the  other  granting  a  motion 
to  vacate  and  set  aside  said  award.  The  orders  at  Special 
Term  were  made  on  the  ground  the  arbitrators  had  not 
carried  out  the  terms  of  the  submission  in  that  they  had 
not  complied  with  certain  rules  of  the  New  York  Produce 
Exchange  forming  part  of  the  contract  in  controversy. 
The  Appellate  Division,  however,  held  that  these  rules 
were  properly  disregarded  by  the  arbitrators,  because 
they  were  inappUcable  to  the  facts  in  the  case. 

Damd  Haar  and  Max  Frieder  for  appellant. 
Victor  E.  Whitlock  for  respondent. 
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Orders  aflBrmed  and  award  confirmed,  with  one  bill  of 
costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cakdozo,  Pound, 
McLaughlin  and  Andrews,  J  J.    Absent:  Hogan,  J. 


In  the  Matter  of  the  Claim  of  Adolph  Scmrp,  Respond- 
ent, against  Herman  Scheuer  et  al.,  Copartners  under 
the  Firm  Name  of  Herman  Scheuer  &  Sons  et  al., 
Appellants. 

State  Industrial  Commission,  Respondent. 

Schiff  V.  Scheuer,  188  App.  Div.  944,  afifirmed. 
(Argued  October  2,  1919;  decided  October  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  19, 1919,  unanimously  affirming 
an  award  of  the  state  industrial  commission  made  under 
the  Workmen's  Compensation  Law.  The  claimant, 
with  four  other  men,  had  been  working  on  July  4,  1918. 
When  the  men  stopped  work  they  found  the  watchman 
had  locked  the  doors.  After  waiting  a  while  three  of 
them  obtained  a  hose,  which  was  placed  out  of  a  window, 
and  they  sUd  down  this  hose  to  reach  the  ground.  The 
claimant  then  attempted  to  sUde  down  the  hose,  slipped 
and  fell  to  a  platform  beneath,  causing  a  fracture  of  the 
leg.  Appellants  contended  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  the  emplojmaent. 

Jeremiah  F.  Connor  for  appellants. 
Charles  D.  Newton,  Attorney-General  (E.  C.  Aiken,  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Cakdozo,  Pound  and  Andrews,  JJ. 
Dissenting:  McLaugmjn,  J.  Absent:  Hogan,  J.  Not 
voting:  Hiscock,  Ch.  J. 
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In  the  Matter  of  the  Claim  of  Florence  H.  Dodd, 
Respondent,  against  Four  Sixty-one  Eighth  Avenue 
Company,  Incorporated,  et  al.,  Appellants. 

State  Industrial  Commission,  Respondent. 

Dodd  V.  Four  Sixty-one  Eighth  Avenue  Co.,  Inc.,  188  App.  Dhr.  941, 
affirmed. 

(Argrued  October  2,  1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Comi;  in  the  third  judicial  department, 
entered  May  13,  1919,  aflSrming  an  award  of  the  state 
industrial  commission  made  under  the  Workmen's  Com- 
pensation Law.  The  ori^nal  award  provided  for  weekly- 
payments  to  the  claimant.  Thereafter,  on  her  petition, 
the  industrial  commission  commuted  these  periodical 
payments  to  a  limip  sum.  Appellants  contended  that 
an  award  imder  section  25*  or  27  of  the  Workmen's 
Compensation  Law  commuting  periodical  payments  in  a 
death  case  to  a  widow  and  children  dependent  upon  the 
deceased  to  one  lump  sum  is  in  violation  of  the  Constitu- 
tions of  the  state  of  New  York  and  of  the  United  States, 
in  that  it  prejudices  the  privileges  and  immunities  of  citi- 
zens of  the  state  of  New  York  and  of  the  United  States, 
and  in  that  it  takes  property  without  due  process  of  law. 

William  H.  Foster  and  James  B.  Henry  for  appellants. 
Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Cardozo,  Pound  and  Andrews,  J  J. 
Dissenting:  Hiscock,  Ch.  J.,  and  McLaughlin,  J. 
Absent:   Hogan,  J. 

In  the  Matter  of  the  Claim  of  Martha  O'Esau,  Respond- 
ent, against  E.  W.  Buss  Company  et  al.,  Appellants. 

State  Industrial  Commission,  Respondent. 

O'Eeau  v.  Bliss  Co.,  186  App.  Div.  556,  affirmed. 
(Argued  October  2,  1919;  decided  October  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the   Supreme  Court  in  the  third  judicial 
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department,  entered  March  20,  1919,  unanimously 
affirming  an  award  of  the  state  industrial  commission 
made  imder  the  Workmen's  Compensation  Law.  John 
M.  O'Esau,  the  deceased  herein,  was  employed  by  the 
E.  W.  BUss  Company  as  a  shell  inspector,  and  on  the 
28th  day  of  March,  1916,  was  rolling  shells  along  a  bench 
and  caught  his  finger  between  two  shells,  causing  a 
contusion  of  the  third  finger  of  the  right  hand.  He 
continued  working  from  the  date  of  his  injury  until 
the  30th  day  of  April,  1917,  upon  which  date  he  was 
compelled  to  stop  work,  owing  to  the  condition  of  his 
finger.  He  did  not  file  a  claim  for  compensation  imtil 
June  6,  1917,  which  was  more  than  one  year  from  the 
date  of  his  injury.  On  the  21st  day  of  March,  1918, 
he  died  as  a  result  of  his  injury,  and  on  the  following  day 
his  widow  filed  a  claim  for  compensation  with  the  state 
industrial  commission;  and  after  a  hearing  an  award  was 
duly  made  to  her  for  death  benefits  imder  the  Compen- 
sation Law.  Appellants  contended  that  the  widow  was 
estopped  from  fiUng  a  claim  for  compensation  by  reason 
of  the  failure  of  her  husband  to  file  his  claim  within  one 
year  after  the  accident. 

William  H.  Foster  and  JUmes  B.  Henney  for  appellants. 
Charles  D.  Newton,  Attorney-General  (E.  C.  Aiken  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Hogan,  Cakdozo  and  Pound,  JJ. 
Dissenting:  McLaughlin  and  Andrews,  J  J.  Not  vot- 
ing:  HiscocK,  Ch.  J. 

The  People  of  the  State  of  New  York  ex  rd.  The 
Fidelity  and  Casualty  Company  of  New  York, 
Appellant,  v.  Edwin  W.  Joslin,  Mayor  of  the  City 
of  Water vliet,  et  al,  Respondents. 

People  ex  rel.  Fidelity  &  Casualty  Co.  of  N.  Y.  v.  Joslin,  188  App. 
Div.  405,  affirmed. 

(Argued  October  3, 1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
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August  26,  1919,  which  reversed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendants  to  pay  to  relator  a  simi 
alleged  to  be  due  on  a  contract  for  the  improvement  of  the 
water  system  of  the  city  of  WatervUet,  which  sum, 
it  was  admitted,  had  been  raised  by  taxation  and  was  in 
the  hands  of  the  city  chamberlain.  The  Appellate 
Division  held  as  matter  of  law  that  mandamus  would 
not  he  for  the  reasons :  Firstj  that  the  water  board  had 
adopted  a  resolution  charging  the  contractor  with  damages 
for  delay  in  an  amoimt  greater  than  the  sum  due  and 
declaring  said  siun  forfeited,  and,  secondy  that  the  claim 
had  not  been  audited  in  accordance  with  the  provisions 
of  a  new  city  charter  which  went  into  eflfect  after  relator's 
final  estimate  had  been  made  and  delivered. 

Charles  B.  Sullivan  and  Edwin  A.  Jones  for  appellant. 
Chester  Wood,  Corporation  Counsel,  for  respondents. 

Order  afiirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  J  J.    Absent:  Hogan,  J. 


In  the  Matter  of  the  AppHcation  for  the  Appointment  of  a 
Committee  of  the  Person  and  Property  of  Lavinia 
Clarkson,  Respondent,  an  Alleged  Incompetent 
Person. 

Emilie  V.  Moore,  Appellant. 

Matter  of  Clarkson,  186  App.  Div.  575,  affirmed. 
(Argued  October  7,  1919;  decided  October  21.  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  13,  1919,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  the  issuance  of  a  commission  to 
determine  the  mental  competency  of  the  respondent 
herein.  The  Appellate  Division  held  first,  that  a  former 
application  resulting  in  a  dismissal  of  the  proceedings 
was  res  adjudicoia  and  a  bar  to  this  proceeding;  second, 
that  it  appearing  that  the  alleged  incompetent  resides  in 
New  York  city,  where  the  first  proceeding  was  instituted. 
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it  was  improper  to  institute  this  second  proceeding  in 
St.  Lawrence  county;  third,  that  upon  the  merits  a  com- 
mission should  not  issue. 

Edgar  T.  Brackett  and  Robert  M.  Moore  for  appellant. 
Thomas  Spratt  and  F.  L.  Cvbley  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,.  Chase,  Collin,  Hogan, 
Pound,  McLaughlin  and  Crane,  J  J. 


In  the  Matter  of  the  Application  of  Frank  B.  Cotte, 
Appellant,  for  a  Writ  of  Mandamus  against  Franklin 
C.  Gilbert  as  Town  Clerk  of  the  Town  of  Hempstead, 
Respondent,  Impleaded  with  Others. 

Matter  of  Cotte  v.  GilbeH,  189  App.  Div.  913,  aflftrmed. 
(Argued  October  17,  1919;  decided  October  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  October  11,  1919,  which  afiirmed  an  order  of 
Special  Term  denying  a  motion  for  a  peremptory  writ  of 
mandamus  directed  to  the  town  clerk  of  the  town  of 
Hempstead  and  to  the  board  of  elections  of  the  county 
of  Nassau  directing  them  to  disregard  in  preparing  the 
official  ballots  the  names  of  Hiram  R.  Smith  and  George 
Wilbur  Doughty  as  candidates  for  the  office  of  supervisor 
of  the  town  of  Hempstead  to  be  voted  for  on  November 
4,  1919,  and  to  omit  the  names  and  each  of  them  from 
the  ballots.  On  September  8,  1919,  the  RepubUcan 
town  committee  of  the  town  of  Hempstead,  acting 
under  and  pursuant  to  chapter  289  of  the  Laws  of  1918, 
attempted  to  nominate  Hiram  R.  Smith  and  George 
"Wilbur  Doughty  as  candidates  for  the  office  of  supervisor, 
and  certified  to  the  town  clerk  of  Hempstead  and  to  the 
board  of  elections  of  Nassau  county  that  said  Smith  and 
said  Doughty  had  been  nominated  for  such  office. 
Petitioner,  claiming  that  chapter  289  of  the  Laws  of  1918 
is  unconstitutional,  asked  for  a  peremptory  writ  of  man- 
damus to  the  end  that  the  names  of  Smith  and  Doughty 
might  be  omitted  from  the  official  ballots. 


N.Y.  Rep.]  MEMORANDA.  601 

Alfred  A.  Gardner  and  Raymond  M alone  for  appellant. 
M.  Linn  Bruce  and  Jeremiah  Wood  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  His  cock,  Ch.  J.,  Chase,  Colun,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  op  the  State  op  New  York,  Respondent, 

V.  Jacob  Saul,  Appellant. 

People  V.  Satdf  188  App.  Div.  25,  appeal  dismissed. 
(Submitted  Ootober  13,  1919;  decided  October  21,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  May  23,  1919,  which 
aflSrmed  a  judgment  of  the  Kings  County  Court  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
criminally  receiving  stolen  property  in  the  first  degree. 

The  motion  was  made  Upon  the  ground  of  failure  to 
file  the  return. 

Henry  E.  Lewis,  District  Attorney  {Ralph  E.  Hemstreet 
of  counsel),  for  appellant. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed. 


In  the  Matter  of  the  AppHcation  of  Henry  D.  Qthnby, 
Individually  and  as  Comptroller  of  the  City  of 
Rochester,  et  al..  Appellants,  for  a  Writ  of  Prohibition 
against  The  Public  Service  Commission  of  the 
State  of  New  York  for  the  Second  District 
et  al..  Respondents. 

(Submitted  September  29,  1919;  decided  October  21,  1919.) 

Motion  for  re-argument:     (See  223  N.  Y.  244.) 

Keman  &  Kernany  counsel  for  respondent  New  York 
State  Railways,  for  motion. 

Ledyard  P.  HaUj  eoimsel  for  respondent  PubUc  Service 
Commission,  Second  District,  for  motion. 

Terence  Farley,  counsel  for  Public  Service  Commission, 
First  District,  intervening,  for  motion. 
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B.  B.  Cunningham,  counsel  for  appeUants,  opposed. 
Wm.  P.  Burr  J  counsel  for  city  of  New  York,  intervening, 
in  opposition. 

Per  Curiam.  This  case  was  decided  eighteen  months 
ago  (223  N.  Y.  244)  by  holding  that  the  pubUc  service 
commission  had  not  been  given  the  power,  on  the  applica- 
tion of  the  railroad,  to  regulate  and  increase  rates  of  fare 
on  street  railroads  when  such  rates  were  fixed  as  conditions 
to  the  consent  of  the  local  authorities  to  the  operation 
of  the  road. 

The  distinction  between  a  motion  for  a  re-argument 
and  the  presentation  of  the  same  question  de  novo  has 
often  been  pointed  out.  {Fosdick  v.  Town  of  Hemp- 
stead, 126  N.  Y.  651 ;  Colonial  City  Traction  Co.  v.  Kingston 
City  R.  R.  Co.,  154  N.  Y.  493.)  Nothing  decisive  of  this 
case  was  overlooked.  Motion  for  re-argument  herein 
fails  to  produce  any  "  clear  and  definite  language " 
in  the  statutes  which  discloses  the  legislative  intent  to 
deal  with  the  matter  of  rates  so  fixed  by  agreement  with 
local  authorities.  The  Constitution  (Art.  Ill,  sec.  18) 
prohibits  the  legislature  to  pass  any  law  to  **  authorize 
the  construction  or  operation  of  a  street  railroad  "  except 
upon  the  consent  of  the  local  authorities  first  obtained  and 
thus  to  some  extent  curtails  legislative  power  over  the 
operation  of  street  railroads.  We  held  that  it  did  not 
fairly  appear  and  it  would  not  be  assmned  that  the 
legislature  had  authorized  the  pubhc  service  commission 
to  nulHfy  the  conditions  attached  to  such  consents  by 
increasing  rates  without  the  consent  of  the  local  authori- 
ties. The  court  declined  to  determine  the  limits  of  legis- 
lative power  in  this  connection  and  nothing  which  was 
said  on  that  point  as  to  the  construction  of  article  III, 
section  18,  was  essential  to  the  decision.  The  motion 
should  be  denied,  with  ten  dollars  costs. 

It  is  urged  that  certain  rates  in  the  city  of  Rochester 
are  fixed  solely  by  statute  (L.  1915,  ch.  359,  §  7)  and  that 
the  writ  herein  prohibits  the  public  service  commission 
from  entertaining  a  proceeding  to  regulate  such  rat^s. 
The   opinion,   read   with   the   writ,   indicates   that    the 
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purpose  of  the  decision  is  to  limit  the  effect  of  the  writ 
to  rates  fixed  by  consent  of  the  local  authorities. 

The  motion  to  amend  the  remittitur  should,  therefore, 
be  denied,  without  costs. 

All  concur. 

Motion  denied. 

JEazlitt  a.  Cuppy,  Appellant,  v.  Aktemas  Ward  et  al., 

Respondents. 

Cuppy  V.  Ward,  187  App.  Div.  625,  aflftrmed. 
(Argued  October  8,  1919;  decided  October  24,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  20,  1919,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  an  order  of  Special  Term 
sustaining  demurrers  to  and  directing  a  dismissal  of  the 
complaint  which  alleged  that  plaintiff  and  defendant 
Ward  heretofore  had  entered  into  an  agreement  to 
purchase  the  stock  of  a  foreign  corporation,  the  plaintiff 
to  have  the  management  of  the  business  until  the  amounts 
invested  by  the  parties  had  been  repaid,  when  the  stock 
was  to  be  divided  between  them  in  accordance  with  the 
agreement;  that  the  parties  continued  to  act  under  the 
agreement  for  a  number  of  years  during  which  no  divi- 
dends were  declared  but  a  large  surplus  was  accumu- 
lated; that  defendant  Ward  with  intent  to  procure  control 
of  the  business  had  used  his  control  of  a  majority  of  the 
stock  to  elect  directors  hostile  to  plaintiff  who  had 
excluded  him  from  the  management  of  the  business  and 
refused  to  pay  him  the  salary  provided  by  the  contract. 
The  rehef  asked  by  plaintiff  is  substantially  that  Ward 
and  the  other  defendants  be  enjoined  from  excluding  him 
from  the  care  and  conduct  of  the  business  and  from  the 
management  of  the  factory,  and  that  they  be  directed  to 
restore  him  to  the  care  and  conduct  of  the  business  and 
to  the  position  and  salary  assured  to  him  by  the  agree- 
ment imtil  the  expiration  of  the  time  fixed  by  the  agree- 
ment and  that  Ward  be  directed  to  transfer  to  plaintiff 
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enough  stock  to  make  the  proportions  fifty-one  per  cent 
temporarily  to  Ward  and  forty-nine  per  cent  of  the 
issued  stock  to  Cuppy,  and  that  if  necessary  a  receiver 
be  appointed  to  effect  the  necessary  action,  and  that 
Ward  meanwhile  be  restrained  from  disposing  of  the 
percentage  of  stock  that  he  holds  which  should  go  to 
Cuppy  to  make  up  his  holdings  to  forty-nine  per  cent  of 
the  issued  stock. 

Frank  R.  Savidge  and  Frederick  M.  Thompson  for 
appellant. 

Edward  W.  Hatch,  Frank  B.  Church  and  Herman  S. 
Hertwig  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,   Colun,  Hogan, 
McLaughun  and  Crane,  J  J.    Dissenting:   Pound,  J. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  George  De  Somma,  Appellant. 

(Argued  Ootober  8,  1919;  decided  October  24,  1919.) 

Appeal  from  a  judgment  of  the  Supreihe  Court 
rendered  March  3,  1919,  at  a  Trial  Term  for  the  county 
of  Westchester,  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 

James  Dempsey  and  John   Palmieri  for  appellant. 
Lee    Parsons    Davis,    District   Attorney    {Thomas   A. 
McKennell  of  counsel),  for  respondent. 

Judgment  of  conviction  aflSrmed;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,  Chase,  Colun,  Hogan, 
Pound,  McLaughlin  and  Crane,  JJ. 


Hannah  C.  Dennin,  Appellant,  v.  Thomas  W.  Finu- 
cane  et  al.,  Defendants,  and  James  G.  Cutler  et  al.. 
Respondents. 

Dennin  v.  Finucane,  176  App.  Div.  946,  s^ffirmed. 
(Argued  October  9,  1919;  decided  October  24.  1919.) 

Appeal  from  a  judgment  entered  January  16, 1917,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  fourth  judicial  department,  which  affirmed  a 
judgment  in  favor  of  defendants,  respondents,  entered 
upon  an  order  of  Special  Term  sustaining  a  demurrer  to 
and  directing  a  dismissal  of  the  complaint.  Plaintiff 
sued  in  equity,  as  assignee,  for  the  rescission  of  certain 
contracts  and  the  recovery  of  the  purchase  price  of 
certain  bonds, 

Louis  Marshall  and  Arthur  W.   Weil  for  appellant. 
Joseph  W.  Taylor  and  WiUiam  H.  Page  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Pound,  McLaughun  and  Crane,  J  J. 


Hannah  C.  Dennin,  Appellant,  v.  Thomas  W.  Finu- 
cane  et  al..  Respondents,  Impleaded  with  Others. 

Dennin  v.  FinucanCf  176  App.  Div.  946,  affirmed. 
(Argued  October  9,  1919;  decided  October.  24,  1919.) 

*  Appeal  from  a  judgment  entered  January  16,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  affirmed 
a  judgment  in  favor  of  defendants,  respondents,  granting 
a  motion  by  said  defendants  for  judgment  in  their  favor 
on  the  pleadings.  PlaintiflF  sued  in  equity,  as  assignee, 
for  the  rescission  of  certain  contracts  and  the  recovery 
of  the  purchase  price  of  certain  bonds. 

Louis  Marshall  and  Arthur  W.  Weil  for  appellant. 
Fred  A.  Bobbins  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Pound,  McLaughun  and  Crane,  J  J. 


Hannah  C.  Dennin,  Appellant,  v.  Thomas  W.  Finucane 
et  al..  Defendants,  and  Hiram  R.  Wood  et  al.,  as 
Executors    of    Eugene    Satterlee,    Respondents. 

Dennin  v.  Finucane,  176  App.  Div.  946,  afiOrmed. 
(Argued  October  9,  1919;  decided  October  24,  1919.) 

Appeal  from  a  judgment  entered  January  27, 1919,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  fourth  judicial  department^  which  affirmed  a 
judgment  in  favor  of  defendants,  respondents,  entered 
upon  an  order  of  Special  Term  granting  a  motion  by- 
said  defendants  for  judgment  in  their  favor  upon  the 
pleadings.  Plaintifif  sued,  in  equity,  as  assignee,  for  the 
rescission  of  certain  contracts  and  the  recovery  of  the 
purchase  price  of  certain  bonds. 

Louis  Marshall  and  Arthur  W.  Weil  for  appellant. 
Hv{ih  Satterke  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Pound,  McLaughlin  and  Crane,  J  J. 


Hannah  C.  Dennin,  Appellant,  v,  Thomas  W.  Finu- 
CANE  et  al..  Defendants,  and  John  C.  Powers, 
Respondent. 

Dennin  v.  Finucane,  176  App.  Div.  946,  a^rmed. 
(Argued  October  9,  1919;  decided  October  24.  1919.) 

Appeal  from  a  judgment  entered  February  2,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  affirmed 
a  judgment  in  favor  of  defendant,  respondent,  entered 
upon  an  order  of  Special  Term  granting  a  motion  by  said 
defendant  for  judgment  in  his  favor  upon  the  pleadings. 
Plaintifif  sued  in  equity,  as  assignee,  for  the  rescission  of 
certain  contracts  and  the  recovery  of  the  purchase  price 
of  certain  bonds. 

Louis  Marshall  and  Arthur  W.  Weil  for  appellant. 
Joseph  W.  Taylor  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,   Hogan, 
Pound,  McLaughlin  and  Crane,  JJ. 


N.  Y.  R^p.]  MEMORANDA.  607 

Hannah  C.  Dennin,  Appellant,  v.  Thomas  W.  Fintjcane 
f^et  al.,  Defendants,  and  John  C.  Woodbuky,  Respond- 
ent. 

Dennin  v.  Finucane,  176  App.  Div.  946,  affirmed. 
(Argued  October  9,  1919;  decided  October  24,  1919.) 

Appeal  from  a  judgment  entered  January  26,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  affirmed 
an  order  of  Special  Term  sustaming  a  demurrer  to  and 
directing  a  dismissal  of  the  complmnt  as  to  defendant, 
respondent.  Plaintiff  sued  in  equity,  as  assignee,  for 
the  rescission  of  certain  contracts  and  the  recovery  of 
the  purchase  price  of  certain  bonds. 

Louis  Marshall  and  Arthur  W.  Weil  for  appellant. 
James  S.  Havens  for  respondent. 

Judgment  affirmed,  without  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Hogan, 
Pound,  McLaughlin  and  Crane,  J  J. 


In  the  Matter  of  the  AppUcation  for  Ancillary  Letters 
Testamentary  on  the  Will  of  Rebecca  T.  R.  Gay, 
Deceased. 

Anna  Von  Wernstedt  et  al..  Appellants;  Benjamin 

E.  Harwood,  Respondent. 

Matter  of  Gay  (WiU)^  188  App.  Div.  918,  affirmed. 
(Argued  October  6,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  23,  1919,  which  affirmed  a  decree 
of  the  New  York  Coimty  Surrogate's  Court  granting 
ancillary  letters  testamentary  upon  the  will  of  Rebecca 
T.  R.  Gay,  deceased.  The  petitioner  alleged  that  he 
is  a  citizen  of  the  United  States  domiciled  in  Connecticut; 
that  the  deceased  died  in  France,  leaving  a  will,  which 
was  duly  established  in  accordance  with  the  laws  of 
France,  and  in  which  he  is  named  as  universal  legatee, 
and  that  under  the  law  of  France  he  is  entitled  to  take 
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into  hi^  possession  the  personal  property  of  the  deceased 
wherever  situated.  He  further  alleged  that  the  deceased 
left  personal  property  in  New  York  county.  Subsequently 
to  the  filing  of  the  petition  for  ancillary  letters  Anna  Von 
Wernstedt,  one  of  the  next  of  kin  of  the  deceased,  made 
application  for  permission  to  intervene  in  the  proceeding, 
and  filed  objections  to  the  jurisdiction  of  the  Surrogate's 
Court  to  grant  ancillary  letters  on  the  estate  of  the 
deceased.  She  also  asked  that  the  court  require  the 
petitioner  to  commence  do  now  proceedings  to  probate 
the  will  of  the  deceased  in  this  state.  The  surrogate 
held  that  from  an  examination  of  the  French  Code  and 
the  record  of  the  proceeding  before  the  Civil  Tribunal 
of  Nice,  the  will  of  the  testatrix  was  "  established " 
before  that  tribimal  within  the  sensible  and  real  meaning 
of  the  requirement  of  section  2629,  Code  of  Civil  Pro- 
cedmre,  and  that  the  universal  legatee,  to  whom  "  envoi 
en*  possession ''  was  granted  by  that  court,  is  justly 
entitled  to  receive  ancillary  letters. 

George  L.  Ingraham  and  Julian  M.  Wright  for 
appellants. 

Francis  M.  Scott,  Bertram  L.  Marks,  Julian  A.  Gregory 
and  AUen  S.  Wrenn  for  respondent. 

Order  aflSrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Pound, 
McLaughlin  and  Crane,  J  J.    Absent:  Hog  an,  J. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Levi  B.  Dedrick,  Appellant. 

People  V.  Dedrick,  184  App.  Div.  915,  api>6al  dismissed. 
(Submitted  October  13,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  May  14,  1918,  unanimously  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury  in  an  action  imder 
sections  1638  et  seq.  of  the  Code  of  Civil  Procedure  to 
determine  the  title  to  certain  real  property. 
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Carl  L.  McMahon  for  appellant. 
Charles    D.    Newton,    Attorney-General    (WiUiam    T. 
Moore  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  AppUcation  of  Ramapo  Mountains 
Water,  Power  and  Service  Company,  Incorporated, 
Appellant,  against  Julia  F.  Siedler  et  al..  Respondents. 

Matter  of  Ramapo  Mountains  Water ^  P.  &  S.  Co.,  Inc.,  v.  Siedler, 
186  App.  Div.  963,  affirmed. 

(Argued  October  13,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  January  3,  1919,  which  unanimously 
affinned  a  judgment  of  Special  Term  dismissing  the 
petition  of  the  appellant  herein  in  condemnation  pro- 
ceedings to  acquire  certain  lands  in  the  town  of  Ramapo, 
Rockland  coimty,  for  water  supply  purposes  on  the 
ground  that  the  defendant  commissioners  of  the  Palisades 
Interstate  Park  had  previously  acquired  title  to  certain 
of  the  lands  sought  to  be  taken  by  the  Ramapo  Mountains 
Water,  Power  and  Service  Company,  Inc.,  which  were 
necessary  to  its  project,  and  that  the  said  company  could 
not  acquire  lands  so  taken  by  the  commissioners. 

jB.  E.  Digney  and  John  M.  Digney  for  appellant. 
Montgomery  Hare  for  Julia  F.  Siedler  et  al.,  respondents. 
Joseph  A.  Warren  and  George  A,  Blauvelt  for  commis- 
sioners of  Palisades  Interstate  Park,  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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The  People  of  the  State  of  New  York,  Respondent, 

v^  ViNCENZo  EsPOSiTO,  Appellant. 

(Argued  October  14,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court, 
rendered  December  13,  1918,  at  a  Trial  Term  for  the 
county  of  Schenectady,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  m  the  first  degree. 

James  A.  Leary  and  Walter  A.  FuUerton  for  appellant- 
John  R.  Parker,  District  Attorney,  for  respondent. 

Judgment  of  conviction  aflSrmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Gertrude  Johnson,  as  Administratrix  of  the  Estate  of 
Edward  L.  Johnson,  Deceased,  Respondent,  t^.  The 
State  of  New  York,  Appellant. 

Johnson  v.  State  of  N,  7.,  186  App.  Div.  389,  affirmed. 
(Argued  October  14,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  28,  1919,  affirming  a  judgment  of  the 
Court  of  Claims  awarding  the  plaintiff  damages  for  the 
death  of  her  husband,  who  while  driving  an  automobile 
on  a  state  highway  on  a  foggy  night  failed  to  observe 
a  curve  in  the  road  and  went  over  the  embankment 
and  was  killed.  It  was  claimed  that  the  state  was 
negUgent  in  failing  to  maintain  a  barrier  at  the  point  in 
question.  A  construction  of  the  Highway  Law  as  to 
the  state's  liabihty  imder  the  so-called  "  patrol  system  " 
was  involved. 

Charles  D,  Newton,  Attorney-General  (J.  L.  Cheney  of 
counsel),  for  appellant. 
James  0.  Sebring  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 
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Frederick  W.  Wehrum,  Respondent,  v.  Charles  V. 
Wehrum,  Individually  and  as  Executor  of  Charles 
C.  Wehrum,  Deceased,  et  al.,  Appellants,  Impleaded 
with  Others. 

Wehrum  v.  Wehrumj  179  App.  Div.  814,  appeal  dismissed. 
(Argued  October  14,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  January  29,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term  without 
a  jury,  and  directing  judgment  in  favor  of  plaintiff  in 
an  action  to  partition  certain  real  property, 

Jeremiah    T.    Mahoney    and    /.    Archer    Hodge    for 
appellants. 
Oscar  Wagner  and  Bernard  Kronthal  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


William  C.  Atwater  et  al..  Respondents,  v.  Elkhorn 
Valley  Coal-Land  Company  et  al.,  Appellants, 
Impleaded  with  Another. 

Alwater  v.  Elkhorn  Valley  Coal-Land  Co,,  184  App.  Div.  253, 
affirmed. 

(Submitted  October  14,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  August  17,  1918,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiffs  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  by  minority  stockholders  of  the  Elkhorn  Valley 
Coal-Land  Company,  a  West  Virginia  corporation,  to 
compel  the  presidents  and  secretaries  of  the  company 
to  accoimt  for  moneys  drawn  as  salaries  from  October, 
1910,  to  October,  1916,  claimed  to  have  been  both  illegal 
and  excessive. 
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Joseph  M.  Gazzam  for  appellants. 

Alfred  H.  Townley  and  Henry  Siegrist  for  respondents. 

Judgment  aflirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


Margaret  M.  Bowden,  as  Trustee  of  Property  of  Julla 
J.  SuTFiN,  Plaintifif,  v,  Hearl  L.  Owen,  Individually 
and  as  Executor  of  Julla.  J.  Sutfin,  Deceased,  et  al., 
Appellants,  and  Lawrence  B.  Sutfin  et  al..  Respond- 
ents, Impleaded  with  Others. 

Bowden  v.  Owen,  187  App.  Div.  910,  afiOrmed. 

(Argued  October  15,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  January  9,  1919,  affirming  a  judgment  of  Special 
Term  setthng  the  accounts  of  the  plaintiff  as  trustee 
of  property  of  Julia  J.  Sutfin  and  directing  distribution 
of  the  trust  fund.  Juha  J.  Sutfin  by  her  will  left  her 
residuary  estate  to  a  stranger  in  blood.  Objections  to 
probate  having  been  made  a  settlement  was  arranged 
whereby  the  objections  to  probate  were  withdrawn  and 
the  legatee  assigned  one-third  of  the  estate  to  a  group 
of  aunts  of  the  testatrix  and  another  one-third  to  a 
group  of  cousins.  This  settlement  was  attacked  on  this 
accounting  on  the  ground  that  the  aunts  were  next  of 
kin  and  that  the  cousins  had  no  right  to  share  in  the 
estate.  The  court  held  the  agreement  of  settlement 
valid,  and  directed  distribution  to  the  residuary  legatee 
and  his  assignees  in  accordance  therewith. 

Robert  TT.  Fisher  and  Henry  W.  Williams  for  appellants. 
George  H.  Stenacher  for  respondents. 

Judgment  affirmed,  vnih  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


N.  Y.  Beix)  MEMORANDA.  613 

Cornelia  Dtjgas,  as  Administratrix  of  the  Estate  of 
Emil  Dugas,  Deceased,  Respondent,  v.  Bashwitz 
Bros.  &  Company,  Incorporated,  Appellant. 

Dugas  v.  Bashwitz  Bros,  &  Co,j  187  App.  Div.  883,  affirmed. 
(Arg:ued  October  16,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  5,  1919,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 
The  action  was  brought  to  recover  a  commission  which 
plaintiff  claims  defendant  agreed  to  pay  her  assignor 
for  alleged  services  in  securing  a  contract  from  the  Royal 
Italian  Commission  for  the  manufacture  of  military 
uniforms. 

/.    Maurice    Wormser   and    Harry   J.    Sondhdm   for 
appellant. 
Sarmiel  F.  Frank  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  J  J. 


Ignatz  H.  Rosenfeld,  as  Administrator  of  the  Estate  of 
Leslie  Rosenfeld,  Deceased,  Respondent,  v.  Albert 
Smith  &  Sons,  Incorporated,  Appellant,  Impleaded 
with  Others. 

Rosenfeld  v.  Smith  <k  Sons,  Inc.,  180  App.  Div.  691,  affirmed. 
(Argued  October  16,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  26,  1917^  unani- 
mously aflBrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  in  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  alleged  to  have  been  occasioned 
through  the  negUgence  of  defendant,  appellant,  who  was 
employed  to  repair  a  steam  boiler  in  the  basement  of  a 
hotel  building  in  New  York  city.  The  jury  found  that 
the  repairs  were  negligently  made  so  that  when  the  boiler 
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was  subjected  to  steam  pressure  it  gave  way  causing  the 
injury  to  plaintiff's  intestate  from  which  he  died. 

James  B.  Henney  for  appellant. 

Saul  Bernstein  and  Marcus  Schnitzer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opmion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Caedozo, 
Pound,  Crane  and  Andrews,  JJ. 


Susie  V.  Hollender,  as  Administratrix  with  the  Will 
Annexed  of  John  A.  Goodenough,  Deceased,  Appellant, 
V.  Frederick  H.  Wallace,  as  Administrator  of 
Christopher  D.  Wallace,  Deceased,  Respondent. 

HoUender  v.  Wallace,  180  App.  Div.  393,  aflfirmed. 
(Argued  October  16,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  31,  1917,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  The 
action  was  brought  under  section  1861  of  the  Code  of 
Civil  Procedure  and  subsequent  sections  to  establish  an 
alleged  lost  will  of  Maria  G.  Wallace,  deceased,  which 
it  was  alleged  by  plaintiff  had  been  destroyed  by  the 
husband  of  the  alleged  testatrix  after  the  latter's  death. 
The  trial  court,  at  the  conclusion  of  plaintiff's  case,  dis- 
missed the  complaint  on  the  ground  that  there  was  no 
sufficient  proof  of  the  making  of  the  alleged  lost  will,  that 
there  was  no  sufficient  proof  of  the  contents  of  said  alleged 
lost  will,  that  there  was  no  sufficient  proof  of  the  loss  of 
said  alleged  lost  will  and  no  sufficient  proof  of  its  destruc- 
tion other  than  by  the  alleged  testatrix. 

.    John  H.  Hazelton  for  appellant. 
John  M.  ScdbU  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cakdozo, 
Pound,  Crane  and  Andrews,  JJ. 
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Walter  B.  Milkman,  as  Trustee  in  Bankruptcy  of 
Jose  Casesa,  Appellant,  v.  Jose  Casesa  et  al., 
Respondents. 

Milkman  v.  Casesa^  182  App.  Div.  894,  affirmed. 
(Submitted  October  16,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  entered  January  18,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  and  directing  a 
dismissal  of  the  complaint.  The  judgment  at  Special 
Term,  decreed,  among  other  things,  that  certain  real 
property,  known  as  No.  339  East  Fourth  street,  in  the 
borough  of  Brooklyn,  city  of  New  York,  which  was 
conveyed  to  the  defendant  Rose  A.  Casesa  by  deed 
dated  August  20,  1912,  was  really  the  property  of  her 
husband,  the  defendant  Jose  Casesa,  and  that  it  became 
the  plaintiff's  property  by  virtue  of  his  appointment  as 
trustee  in  bankruptcy  of  Jose  Casesa.  The  Appellate 
Division  held  "  that  the  evidence  does  not  establish  a 
cause  of  action  in  the  trustee  in  bankruptcy.  In  view  of 
the  facts  found  the  only  remedy  available  is  to  the 
creditor  at  the  time,  in  whose  favor  a  trust  results  to  the 
extent  necessary  to  satisfy  his  just  demand.*' 

Benjamin  Jaffe  and  Walter  B.  Milkman  for  appellant. 
Joseph  Niccia  and  George  P.  Foulk  for  respondents. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Charles  F.  McLaughlin,  Appellant. 

(Argued  October  17,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
January  25,  1919,  at  a  Trial  Term  for  the  county  of 
Bronx,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 
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Louis  Susman  and  Samuel  Goldstein  for  appellant. 
Francis  Martin^  District  Attorney  {Charles  B.  McLaugh- 
lin and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  aflinned;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Crane  and  Andrews,  JJ. 

The  People  of  the  State  of  New  York,  Respondent, 

V.  James  P.  Cassidt,  Appellant. 

(Argrued  October  17.  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rend^ed 
January  25,  1919,  at  a  Trial  Term  for  the  county  of 
Bronx,  upon  a  verdict  convicting  defendant  of  the  crime 
of  murder  in  the  first  degree. 

Louis  Susman  and  Sarrmel  Goldstein  for  appellant. 
Francis  Martin^  District  Attorney  {Charles  B.  McLaugh- 
lin and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  aflSrmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Walter  Bojanowski,  Appellant. 

(Arg:ued  October  20,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
February  15,  1919,  at  a  Trial  Term  for  the  county  of 
Erie,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

Percy  S.  Lansdowne  and  Joseph  S.  Kaszuboswki  for 
appellant. 

Guy  B.  Moore  for  respondent. 

Judgment  of  conviction  affirmed  under  provisions  of 
section  542  of  the  Code  of  Criminal  Procedure ;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 
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The  People  of  the  State  of  New  York,  Respondent, 
V.  MuGERiTCH  Mihiterian,  Appellant. 

(Arg:ued  October  20,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  County  of  New  York  rendered 
January  15,  1919,  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 

Charles  E.  Le  Barbier  for  appellant. 
Edward  SwanUf  District  Attorney  {Robert  C.  Taylor  of 
counsel),  for  respondent. 

Judgment  of  conviction  aflSrmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  Accounting  of  Willla^m  H.  Fischer, 
as  Executor  of  John  K.  Fischer,  Deceased,  Appellant. 
Catherine  J.  Gastmeyer  et  al..  Respondents. 

Matter  of  Fischer,  183  App.  Div.  535,  appeal  dismissed. 
(Arg:ued  October  20,  1919;  decided  November  18,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  3,  1918,  which  modified  and  aflBrmed  as  modified  a 
decree  of  the  Kings  County  Surrogate's  Court  settling  the 
accounts  of  the  executor  of  John  K.  Fischer,  deceased. 

Joseph  A.  Burdeau  for  appellant. 
James     N.     MacLean     and     Michel     Kirtland    for 
respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Louis  K.  Liggett  Company,  Appellant. 

People  V.  Liggett  Co.,  184  App.  Div.  937,  aflflrraed. 
(Argued  October  20,  1919;  decided  Novemb<T  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the   Supreme   Court   in   the   first   judicial   department, 
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entered  June  21,  1918,  which  affirmed  a  judgment  of  the 
Coiu-t  of  Special  Sessions  of  the  city  of  New  York  con- 
victing defendant  of  a  violation  of  subdivision  2  of  section 
161  of  the  Labor  Law  prohibiting  the  employment  of 
females  in  mercantile  establishments  after  the  hour 
of  ten  p.  M.  Defendant,  a  corporation  engaged  in  the 
drug  business,  contended  that  the  working  hours  of  its 
employees  are  fixed  by  section  236  of  the  Public  Health 
Law.  The  prosecution  was  based  upon  the  theory  that 
the  defendant's  store  sold  other  things  besides  "  drugs, 
medicines,  chemicals,  prescriptions  or  poisons "  and, 
therefore,  constituted  a  mercantile  estabUshment  within 
the  meaning  of  the  Labor  Law. 

Junius  Parker,  Morgan  J.  O^Brien,  Roy  M.  Sterne 
and  Vincent  H.  Rothwell  for  appellant. 

Edward  Swann,  District  -  Attorney  {Robert  C  Taylor  of 
coimsel),  for  respondent. 

Judgment  affirmed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 


Agatha  M.  Herke,  as  Administratrix  of  the  Estate  of 
Frederick  C.  Herke,  Deceased,  Respondent,  v. 
South  Buffalo  Railway  Company,  Appellant. 

Herke  v.  SotUh  Buffalo  Railway  Co.,  185  App.  Div.  945,  afifirmed. 
(Argued  October  21,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  29,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negUgence  of  defendant.  The 
complaint  alleged  that  on  the  27th  day  of  November, 
1917,  plaintiff's  intestate  was  in  the  employ  of  the  Lacka- 
wanna Steel  Company,  as  a  switch  and  track  cleaner, 
within  the  plant  of  the  said  steel  company,  and  that  while 
in  the  discharge  of  his  duties  as  such  switch  and  track 
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cleaner  a  train  of  the  defendant  was  negligentiy,  carelessly 
and  without  warning  backed  against  him,  causing  injuries 
which  resulted  in  his  death.  The  answer  admitted  plain- 
tiff's intestate's  employment  as  alleged,  but  denied  that 
defendant  was  negUgent  in  any  of  the  manners  or  respects 
set  forth  in  the  complaint,  and  set  up  as  affirmative  defense 
that  plaintiff's  intestate  came  to  his  death  through  his  own 
negUgence  and  want  of  care,  and  not  through  any  negU- 
gence  or  want  of  care  on  the  part  of  the  defendant. 

Raymond  C.  Vaughan  for  appellant. 
Karl  A.  McCormick  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 


Edwin  A.  Hall,  as  Administrator  of  the  Estate  of 
Edwin  Hall,  Deceased,  Appellant,  v.  Interi^ational 
Railway  Company,  Respondent. 

Hall  V.  International  Railway  Co.,  184  App.  Div.  925,  affirmed. 
(Argued  October  22,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  11,  1918,  aflSrming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  in  an  action  to 
recover  for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  occasioned  through  the  negligence  of  defend- 
ant. The  intestate,  a  boy  about  six  years  of  age,  in 
company  with  some  other  boys  got  into  defendant's 
yards  at  Cold  Spring  and  started  to  play  around  the 
street  cars  then  standing  there.  There  were  two  cars 
on  a  track  separated  by  a  space  of  several  feet.  As  the 
intestate  was  passing  between  the  two  cars  another  boy 
started  one  of  them  and  plaintiff's  intestate  was  caught 
between  the  cars  and  crushed,  receiving  injuries  from 
which  he  died. 

Hamilton  Ward  for  appellant. 
Harold  S.  Brown  for  respondent. 
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Judgment  affirmed,  witi  coets;  «o  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,   Collin,  Hogan, 
Cakdozo,  Crane  and  Andrews,  JJ. 


Nicholas  G.  Kempf  et  al.,  as  Executors  of  George 
Kempf,  Deceased,  Respondents,  v.  William  H.  Biers 
et  al.,  Defendants,  and  Frederick  Biers,  Appellant. 

Kempf  V.  Biers,  176  App.  Div.  269,  affirmed. 

(Argued  October  22,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  16,  1916,  aflBrming  a  judgment  in  favor 
of  plaintiflfs  entered  upon  the  report  of  a  referee  in  an 
action  for  the  foreclosure  of  a  mortgage  on  real  property. 
The  question  on  appeal  was  as  to  the  validity  of  certain 
orders  amending  the  foreclosure  judgment  so  as  to  provide 
for  the  distribution  of  surplus  moneys. 

Henry  W.  Willis  for  appellant. 
Stephen  V.  O^Gorman  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 


Bessie  Geyer,  as  Administratrix  of  the  Estate  of  Abra- 
ham Geyer,  Deceased,  Respondent,  v.  New  York 
Consolidated  Railroad  Company,  Appellant. 

Geyer  v.  N.  Y,  Consolidated  R,  R,  Co,,  184  App.  Div.  890,  affirmed. 
(Argrued  October  22,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  25,  1918,  aflSrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  the  defendant,  his 
employer.  Plaintiff  alleged  that  her  intestate,  on  the 
night  of  his  death,  after  reporting  at  the  train  dispatcher's 
office,  started  to  cross  the  tracks  to  the  station,  when 
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he  was  struck  by  a  car  running  without  Kghts,  which  came 
around  a  near-by  curve  without  warning.  The  defense 
was  contributory  negligence  and  assumption  of  risk. 

John  L.   WeUs,    Thomas  L.  Hughes  and   George   D. 
Yeomans  for  appellant. 
John  C.  Robinson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Hogan, 
Cabdozo,  Crane  and  Andrews,  JJ. 


John  Joseph  Petry  et  al.,  as  Executors  and  Trustees 
under  the  Will  of  Charles  F.  Petry,  Deceased, 
Respondents,  v.  Henrietta  Lang  an  et  al..  Defendants, 
and  Cathryn  Petry  et  al..  Appellants. 

Petry  v.  Petry,  186  App.  Div.  738,  affirmed. 

(Argued  October  23,  1919;  decided  November  18,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  2,  1919,  which  affirmed  a 
judgment  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  construing  a  clause  of  the  will  of 
Charles  F.  Petry,  deceased,  reading  as  follows:  "  A  one 
undivided  one-half  part  of  said  portion  of  my  estate  so 
held  in  trust,  I  give,  devise  and  bequeath  imto  the  issue 
of  my  deceased  brother,  John  Petry,  absolutely  and 
forever,''  the  question  in  controversy  being  the  scope  of 
the  word  "  issue;''  whether  it  included  only  the  children 
of  John  Petry,  or  all  his  descendants,  and  whether  it 
included  descendants  bom  after  the  death  of  testator 
and  before  the  death  of  the  life  tenant.  The  courts  below 
held  that  by  the  use  of  the  word  **  issue,"  the  testator 
intended  to  give  that  portion  of  his  estate  to  the  children 
and  grandchildren  of  his  brother  per  capita. 

Eli  J.  Blair  and  George  W.  Field  for  appellants. 
John  A.  Hardiman  for  respondents. 

Judgment  affirmed,  without  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Hogan, 
Cardozo,  Crane  and  Andrews,  JJ. 
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Doris  Jensen,  as  Administratrix  of  the  Estate  of  Fred- 
erick J.  Jensen,  Deceased,  Respondent,  v.  South 
Brooklyn  Railway  Company,  Appellant. 

Jensen  v.  SotUh  Brooklyn  Railway  Co,,  186  App.  Div.  963,  affirmed. 
(Argued  October  23,  1919;  decided  November  18,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  24,  1918,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action 
to  recover  for  the  death  of  plaintiff's  intestate  allied 
to  have  been  occasioned  through  the  negligence  of  the 
defendant. 

D.  A.  Marsh  and  George  D.  Yeomans  for  appellant. 
Frederick    S.    Martyn    and    Adolph   L.   Pincoffs  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo,  Crane  and  Andrews,  J  J. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Joseph  Usefof,  Appellant. 

(Argued  October  24,  1919;  decided  November  18,  1919.) 

Appeal  from .  a  judgment  of  the  Supreme  Court, 
rendered  February  8,  1919,  at  a  Trial  Term  for  the 
county  of  Bronx,  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 

Martin  W.  Littleton,  John  D.  Lindsay,  Louis  Susman 
and  Samuel  Goldstein  for  appellant. 

Francis  Martin,  District  Attorney  {Charles  B.  McLaugh- 
lin and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
Cardozo  and  Andrews,  JJ.;  Crane,  J.,  concurs  under 
provisions  of  section  542  of  the  Code  of  Criminal 
Procedure. 
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The  Peoplb  op  the  State  of  New  York,  Respondent, 

V.  Joseph  Cohen,  Appellant. 

(Submitted  October  20,  1919;  deoided  November  18,  1919.) 

Motion  for  re-argument  denied.    (See  223  N.  Y.  406.) 


William  Holman,  Appellant,  v.  Walter  R.  Patten, 

Respondent. 

(Submitted  November  17,  1919;  decided  November  25,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  227  N.  Y. 
22.)  

Peter  F.  Campbell,  Respondent  and  Appellant,  v.  Nel- 
son H.  TuNNicuFF,  Appellant  and  Respondent. 

Thomas  A.  Campbell,  Respondent  and  Appellant,  v. 
Nelson  H.  Tunni  cliff,  Appellant  and  Respondent. 

Reported  below,  185  App.  Div.  506. 

(Submitted  November  17,  1919;  deoided  November  25,  1919.) 

Motion  in  each  of  the  above-entitled  actions  to  dis- 
miss the  appeal  of  plaintiflf  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  January  20,  1919,  modifying 
and  affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  motions  were  made  upon  the  ground  of  failure  to 
file  the  required  undertakings. 

Francis  S.  Quinn  for  motions. 
Leon  N.  Futter  oppoeed. 

Motions  denied,  without  cost?  and  undertaking  filed 
and  served  November  11,  1919,  deemed  permitted  under 
section  1303  of  the  Code  of  Civil  Procedure. 
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Henry  L.  Dyer,  as  Surviving  Trustee  under  the  Will 
of  George  Jones,  Deceased,  Respondent,  v.  Mary 
0.  SiLKMAN,  Individually  and  as  Executrix  and  Trustee 
under  the  Will  of  Theodore  H.  Silkman,  Deceased, 
et  al.,  Defendants,  and  Katherine  M.  Nolan, 
Appellant. 

Dyer  v.  Nolan,  185  App.  Div.  893,  appeal  dismissed. 
(Submitted  November  17,  1919;  decided  November  25,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  July  31,  1918,  reversing  a 
judgment  in  favor  of  defendant,  appellant,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and 
directing  judgment  in  favor  of  plaintiff. 

The  motion  was  made  upon  the  ground  that  the 
questions  involved  had  become  moot  and  academic. 

Winthrop  A.  Wilson  for  motion. 
Gerald   Nolan  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


City  of  Corning,  Respondent,  v.  Anson  B.  Holmes, 

Appellant. 

City  of  Coming  v.  Holmes,  180  App.  Div.  458,  affirmed. 
(Argued  November  17,  1919;  decided  December  2,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  21,  1917,  which  reversed  an  order  of  Special 
Term  sustaining  exceptions  to  the  report  of  commis- 
sioners of  appraisal  in  a  grade  crossing  proceeding  and 
confirmed  said  report.  Defendant  resisted  confirmation 
of  the  report  on  the  ground  that  the  commissioners 
failed  to  make  allowance  for  damage  to  his  adjoining 
premises  from  interruption  or  loss  of  business  and  for 
incidental  damages  sustained  while  the  work  was  in 
progress.  The  Appellate  Division  held  that  the  award 
was  adequate  and  covered  all  legal  damage. 
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James  0.  Sebring  for  appellant. 
Justin  V.  Purcelly  Charles  D.   Newton  and  Floyd  G. 
Greene  for  respondent. 

Order  aflfirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 


City  of  Corning,  Respondent,  v.  John  E.  O'Neill, 

Appellant. 

City  of  Coming  v.  0'  NeiU,  180  App.  Div.  454,  affirmed. 
(Argued  November  17,  1919;  decided  December  2,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  21,  1917,  which  reversed  an  order  of  Special 
Term  sustainmg  exceptions  to  the  report  of  commissioners 
of  appraisal  in  a  grade  crossing  proceeding  and  confirmed 
said  report.  Defendant  contested  the  report  on  the 
ground  that  it  failed  to  provide  adequate  conpensation 
for  damage  to  his  adjoining  property  arising  from  loss  of 
access  and  incidental  injury  arising  from  th6  doing  of  the 
work.  The  Appellate  Division  held  that  the  award 
fully  compensated  defendant  for  all  legal  damages  to 
which  he  was  entitled. 

James  0.  Sebring  for  appellant. 

Justin  V.  Purcellj  Charles  D.  Newton  and  Floyd  G. 
Greene  for  respondent. 

Ledyard  P.  Hale  for  public  service  commission,  second 
district. 

Order  affirmed,  with  costs;  no  opmion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 
40 
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Samuel  Rottenberg,  as  Trustee  in  Bankruptcy  of 
Empire  State  Suspender  Company,  Appellant,  v. 
Oscar  Englander,  Respondent. 

Rottenberg  v.  Englander ,  185  App.  Div.  1,  appeal  dismissed. 
(Submitted  November  17,  1919;  decided  December  2,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1918,  which  reversed  an  order  of  Special 
Term  denying  a  motion  to  strike  the  above-entitled  action 
from  the  Special  Term  calendar  and  granted  said  motion. 

David  W.  Kahn  for  appellant. 

Louis  Kunen  and  Oscar  Englander  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Cornelius  D.  Curnen,  Respondent,  v.  John  J.  Ryan, 
Defendant,  and  the  International  SmPBxnLDiNG 
AND  Marine  Engineering  Corporation,  Appellant. 

Cwmen  v.  Ryan^  187  App.  Div.  6,  affirmed. 

(Argued  November  17,  1919;  decided  December  2,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  31,  1919,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term.  The  action  was  in 
equity  to  impress  a  trust  upon  a  certain  contract  entered 
into  between  the  defendant  International  Shipbuilding 
and  Marine  Engineering  Corporation  and  the  United 
States  Government  and  for  an  accounting. 

The  following  questions  were  certified: 

"  1.  Did  the  plaintiff,  by  the  contract  with  Ryan, 
executed  December  11,  1916,  acquire  any  interest  in  the 
contract  entered  into  by  the  International  Shipbuilding 
and  Marine  Engineering  Corporation  and  the  Navy 
Department  of  the  United  States  Government  on  the  3d 
day  of  May,  1917? 
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"  2.  Upon  the  facts  set  forth  in  the  findings  herein, 
did  the  plaintiff  clothe  Ryan,  who  sold  the  award  to  the 
International  Shipbuilding  and  Marine  En^neering  Cor- 
poration for  the  ten  submarine  chasers,  with  apparent 
authority  to  dispose  of  such  award? 

"  3.  Upon  the  facts  set  forth  in  the  findings  herein, 
were  plaintiff  and  Ryan  joint  adventurers,  so  that  the 
International  Shipbuilding  and  Marine  Engineering  Cor- 
poration, found  by  the  Special  Term  to  be  a  purchaser  in 
good  faith  without  notice  and  for  value  of  the  award, 
acquired  this  award  free  from  all  claims  of  the  plaintiff? 

"  4.  Upon  the  facts  set  forth  in  the  findings  herein, 
was  the  plaintiff  in  any  way  estopped  from  claiming 
any  interest  in  the  submarine  chaser  contract?  " 

E.    Crosby    Kindleberger    and    Hamilton    Rogers    for 
appellant. 
E.  W.  Hofstatter  and  Frank  Comesky  for  respondent. 

Judgment  afl^rmed,  with  costs.  First  question  certi- 
fied not  answered;  second,  third  and  fourth  questions 
answered  in  the  negative;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 


The  Equitable  Life  Assurance  Society  op  the 
United  States,  Appellant,  v.  Judson  B.  Wilds,  as 
Executor  of  Catherine  H.  B.  Smith,  Deceased, 
Respondent. 

Equitable  Life  Aaaur,  Society  of  U,  S.  v.  Wilds,  188  App.  Div.  912, 
affirmed. 

(Argued  November  17,  1919;  decided  December  2,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
kte  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  May  7, 1919^  affirming  a  judgment  in 
favor  of  defendant  entered  upon  an  order  of  Special  Term 
granting  a  motion  by  defendant  for  judgment  on  the 
pleadings  and  directing  a  dismissal  of  the  complaint. 
The  complaint  alleged  that  the  husband  of  defendant's 
testatrix  made  two  bonds  and  mortgages  on  properties  on 
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Wall  street  and  Broadway  and  Wall  and  Pearl  streets  in 
New  York  city.  He  died  seized  of  said  properties  and 
also  of  an  equity,  worth  $38,000,  on  property  on  Seventy- 
seventh  street.  He  left  a  will  devising  the  Seventy- 
seventh  street  property  to  his  wife  (in  lieu  of  dower). 
Judson  B.  Wilds  and  the  United  States  Trust  Company 
of  New  York  became  his  executors  and  trustees.  Some 
years  after  the  husband's  death  the  plaintiflf  foreclosed 
said  two  Wall  street  mortgages  and  took  deficiency 
judgments  for  $30,328.83  and  $86,484.15  against  said 
executors  —  which  they  have  not  collected  except  for 
$4,721.30.  Testatrix,  after  the  commencement  of  one  of 
the  foreclosure  actions  and  before  the  conunencement  of 
the  other,  sold  the  Seventy-seventh  street  equity  (worth 
$38,000)  to  one  Brower.  She  died  on  March  16,  1916, 
before  one  and  after  the  other  deficiency  judgment  was 
entered  against  her  husband's  executors.  This  action  is 
brought  in  aid  of  the  deficiency  judgments  to  recov^* 
from  the  defendant  $38,000  as  and  for  the  value  of 
the  Seventy-seventh  street  devise  which  testatrix  had 
sold.  The  complaint  was  held  insuflScient  on  the  grounds : 
(1)  That  it  failed  to  allege  that  there  was  not  suflBcient 
personal  property  left  by  Mr.  Smith  to  pay  his  debts; 
and  (2)  that  it  failed  to  allege  that  the  claim  had  been 
presented  to  Mrs.  Smith's  executors  before  suit. 

William  H.  P.  Oliver  and  Herbert  S.  Ogden  for  appellant. 
Yorke  Allen  for  respondent. 

Judgment  afl&rmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLAUGmiiN,  Crane  and  Andrews,  J  J. 


Bird  S.  Coler,  Commissioner  of  Public  Charities  of  the 
City  of  New  York,  on  the  Complaint  of  Rose  Weineb, 
Respondent,  v.  Max  Seidelman,  Appellant. 

Coler  V.  Seidelman,  188  App.  Div.  885,  afi&rmed. 
(Argrued  November  18,  1919;  decided  December  2,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the   Supreme   Court  in   the   first   judicial  department, 
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entered  April  23,  1919,  affinning  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  of  New  York  in 
filiation  proceedings.  Defendant  contended  on  appeal 
that  complainant  was  a  resident  of  Richmond  county  and, 
therefore,  the  Court  of  Special  Sessions  of  the  city  of 
New  York,  sitting  in  New  York  county,  had  no  juris- 
diction of  the  proceeding. 

Max  Schleimer  and  Nathan  H.  Stone  for  appellant. 
William  P.  Burr,  Corporation  Counsel  {John  F.  O'Brien 
of  counsel),  for  respondent. 

Judgment  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cabdozo^  Pound, 
McLaughlin,  Crane  and  Andrews,  J  J. 


Marie  C.  Lowe,  Respondent,  v.  Mary  C.  Leary  et  al., 
Respondents,  and  Marie  J.  Leary  et  al..  Appellants. 

Lowe  V.  Leary,  184  App.  Div.  421,  afiOrmed. 

(Argued  November  18,  1919;  decided  December  2,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  26,  1918,  which  reversed  an  order 
of  Special  Term  confirming  the  report  of  a  referee. 
The  action  was  in  partition.  The  judgment  provided 
that  the  referee  should  retain  out  of  the  proceeds  of  the 
sale  the  sum  of  $8,000  to  cover  principal  and  interest  of  a 
certain  lost  mortgage  which  was  unsatisfied  of  record. 
Thereafter  the  referee  was  directed  to  hear  and  determine 
all  questions  relating  to  said  mortgage  and  to  determine 
the  manner  of  distribution  of  said  fund.  The  referee 
reported  that  the  circumstances  surrounding  the  keeping 
and  disappearance  of  the  bond  and  mortgage  gave  rise 
to  the  inference  that  the  principal  and  interest  had  been 
paid.  The  Appellate  Division  held  that  the  mere  dis- 
appearance of  a  bond  and  mortgage  did  not  give  rise  to  a 
presumption  of  payment;  that  as  there  was  no  presumption 
of  payment  and  twenty  years  from  the  date  of  the  last 
pajrment  of  interest  had  not  elapsed  there  was  no  pre- 
sumption that  the  debt  was  satisfied;  that  the  bond  and 
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• 

mortgage  may  have  been  lost,  inadvertently  destroyed 
or  given  to  some  third  person;  that  under  these  circimi- 
stances,  the  referee  should  be  directed  to  pay  the  money 
into  court  to  be  held  until  the  8th  day  of  March,  1922, 
unless  in  the  meantime  proper  evidence  be  given  to 
enable  the  holder  of  the  bond  and  mortgage  to  receive  the 
same,  and  that  upon  the  expiration  of  said  period  the 
said  sum,  with  any  interest  that  may  have  accumulated 
thereon,  shall  be  paid  over  to  the  persons  to  whom  the 
proceeds  of  the  sale  were  distributed  under  the  final 
judgment  and  in  proportion  thereto. 

Thomas  F.  Gilroy,  Jr.y  for  appellants. 
George  S.  Mittendarf  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLAUGmjN,  Crane  and  Andrews,  JJ. 


In  the  Matter  of  the  Petition  of  Otto  Brand,  Respondent, 
for  Probate  of  the  Will  of  Sophia  Morison,  Deceased. 

Harry   G.    Morison   et   al.,   Appellants;   Methodist 
Episcopal  Hospital,  Respondent. 

Matter  of  Brand,  185  App.  Div.  134,  affirmed. 

(Argued  November  18,  1919;  decided  December  2,  1919.) 

•  Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  12,  1918,  which  reversed  a  decree  of  the 
Sullivan  County  Surrogate's  Court  denying  probate 
to  an  instrument  propounded  as  the  will  of  Sophia 
Morison,  deceased,  and  directed  that  the  will  be  admitted 
to  probate.  The  case  was  sent  to  the  Supreme  Court 
for  trial  before  a  jury.  The  issues  framed  and  submitted 
follow :  1 .  Is  or  is  not  the  instrument  propoimded  herein 
the  last  will  and  testament  of  Sophia  Morison,  deceased? 
2.  Was  or  was  not  such  instrument  duly  executed  as 
required  by  law?  3.  Was  or  was  not  said  Sophia  Morison 
at  the  time  of  making  such  instrument  of  sound  mind  and 
memory  and  capable  of  making  a  will?  4.  Was  or  was  not 
the  execution  of  said  instrument  by  said  Sophia  Morison 
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obtained  by  undue  influence?  The  jury  answered  the  first 
question,  "  No; "  the  second  and  third,  ''  No,''  and  the 
fourth,  *'  Yes."  The  Appellate  Division  held  that  the  ver- 
dict was  inconsistent,  against  the  evidence  and  the  weight 
of  the  evidence  and  contrary  to  law. 

Joseph  Rosch,  John  D.  Lyons  and  Nellie  Childs  Smith 
for  appellants. 
Henry  A.  Ingrahani  and  George  L.  Cooke  for  respondent. 

'  Order  affirmed,  with  costs;  no  opinion. 

Concur:   His  cock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Barney  Scher  et  al..  Appellants. 

People  V.  Scher,  185  App.  Div.  100,  afi&rmed. 

(Submitted  November  18,  1919;  decided  December  2,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  15,  1918,  which  affirmed  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New  York 
convicting  the  defendants  of  the  crime  of  conducting 
business  under  an  assumed  name  in  violation  of  section 
440  of  the  Penal  Law. 

Joseph  Gans  and  C.  Arthur  Jensen  for  appellants. 
Harry  E.  Lewis,  District  Attorney  {Ralph  E.  Hemstreet 
and  John  E.  Ruston  of  counsel),  for  respondent. 

Judgment  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  J  J. 


Atlantic    Communication    Company,   Respondent,    v. 
Leopold  L.  Zimmerman  et  al.,  Appellants. 

Atlantic  Communication  Co.  v.  Zimmerman^  182  App.  Div.  862, 
appeal  withdrawn. 

(Submitted  November  24,  1919;  decided  December  2,  1919.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
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first  judicial  department,  entered  May  3,  1918,  reversing 
a  judgment  in  favor  of  defendants  entered  upo^  a  verdict 
and  granting  a  new  trial. 

The  motion  was  made  upon  the  groimd  that  it  appeared 
from  the  resettled  order  of  the  Appellate  Division  that 
the  reversal  was  on  the  facts. 

Isidor   Unger  for  motion. 
James  A.  Delehanty  opposed. 

Motion  granted  on  payment  of  costs  and  ten  dollars 
costs  of  motion. 

Geobge  Hermann,  Respondent,  v.  Kate  Ludwig  et  al., 
Appellants,  Impleaded  with  Another. 

Appeal  —  when  Judgment  entered  upon  order  of  reversal 
insufficient  —  case  remitted  to  Supreme  Court  for  perfection 
of  Judgment  —  not  reviewable  by  Court  of  Appeals  on  appeal 
from  order  alone. 

When  the  Appellate  Division  in  reversing  a  judgment  makes  new 
findings  of  faot  and  oonolusions  of  law  and  by  its  order  provides  for 
equitable  relief  and  oosts  and  directs  that  judgment  be  entered  accord- 
ingly, the  entry  of  a  judgment  which  merely  recites  the  reversal  of  the 
judgment  and  adjudges  recovery  of  costs  is  insufficient,  and  the 
Court  of  Appeals,  upon  appeal  therefrom,  will  remit  the  case  to  the 
Supreme  Coiu-t  for  perfection  of  the  judgment.  The  decision  of 
the  Appellate  Division  is  not  reviewable  by  an  appeal  from  the  order 
made  thereat  alone,  but  must  be  from  the  judgment  entered  upon  the 
order  of  reversal. 

(Argued  December  2,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  entered  April  12,  1912,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term  and 
directing  judgment  in  favor  of  plaintiff. 

Henry  A.  Friedman  and  Charles  L.  Hoffman  for  Kate 
Ludwig,  appellant. 

Howard  C.  Taylor  for  Christopher  Hermann  et  al., 
appellants. 

Sydney  Rosenthal  and  George  C  Lay  for  respondent. 
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Per  Curiam.  Plaintiff  brought  this  action  in  equity  to 
establish  a  will  jointly  executed  by  himself  and  wife  on 
September  30,  1895,  also  for  other  relief.  The  com- 
plaint was  dismissed  at  the  Trial  Term.  From  the 
judgment  dismissing  complaint  on  the  merits,  plaintiff 
appealed  to  the  Appellate  Division.  The  latter  court 
reversed  the  judgment  entered  upon  the  decision  of  the 
Trial  Term,  reversed  niunerous  findings  made  thereat  and 
made  new  findings  of  fact  and  conclusions  of  law  favor- 
able to  the  plaintiff.  The  order  of  the  Appellate  Division 
provided  for  equitable  relief  and  that  plaintiff  recover 
costs  and  disbursements  of  the  court  below  and  of  *'  this 
court"  to  be  taxed,  and  further  that  '^judgment  be 
entered  accordingly."  Plaintiff  thereupon  entered  a 
judgment  which  recited  the  reversal  of  the  judgment 
below  and  adjudged  that  plaintiff  recover  of  the  defendants 
$829.99  costs  and  have  execution  therefor,  but  failed 
to  enter  the  judgment  directed  by  the  order  of  the 
Appellate  Division.  Upon  the  appeal  herein  counsel  for 
both  piarties  argued  at  length  various  questions  deter- 
mined by  the  findings  made  by  the  Appellate  Division. 
The  record  discloses  a  failure  on  the  part  of  plaintiff's 
coimsel  to  comply  with  the  order  of  the  Appellate 
Division  which  directed  a  judgment  to  be  entered  in 
accordance  with  the  order  made  thereat,  and  as 
required  by  the  Code  of  Civil  Procedure  (Sections  1345, 
1355),  thus  leaving  as  the  only  judgment  sought  to  be 
reviewed  a  judgment  for  costs.  Even  if  we  should  affirm 
the  judgment  appealed  from,  such  action  would  not 
enable  the  plaintiff  to  enforce  the  relief  which  he  was 
awarded  by  the  Appellate  Division.  The  order  alone 
is  not  a  complete  judgment  but  forms  a  part  of  the 
judgment  roll.  Judgment  in  pursuance  of  the  order  should 
have  been  perfected.  It  is  not  the  province  of  this  court 
to  pass  upon  the  questions  involved  in  a  case  like  the 
one  at  bar  upon  such  a  judgment  as  the  one  entered 
in  this  action.  The  decision  of  the  Appellate  Division 
herein  is  not  reviewable  by  an  appeal   from  the  order 
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made  thereat  alone,  but  must  be  from  the  judgment 
entered  upon  the  order  of  reversal. 

The  case  is,  therefore,  remitted  to  the  Supreme  Court 
for  such  action  as  may  be  deemed  proper. 

HiscocK,  Ch.  J.,  Chase,  Colun,  Hogan,  McLaugh- 
lin, Crane  and  Andrews,  JJ.,  concur. 

Ordered  accordingly. 


Mary  B.  Murphy,  as  Administratrix  of  the  Estate 
of  John  J.  Murphy,  Deceased,  Respondent,  v.  Ludlum 
Steel  Company,  Appellant. 

Murphy  v.  Ludlum  Steel  Co,,  182  App.  Div.  139,  afiOrmed. 
(Ai^gfued  October  24,  1919;  decided  Deoember  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  March  18,  1918,  aflirming  a  judgment  in  favor 
of  plaintiflf  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.  Decedent 
and  his  wife  (the  plaintiff)  were  employed  by  the  defend- 
ant and  occupied  a  house  on  premises  owned  by  defend- 
ant for  which  they  paid  rent.  On  the  morning  of  the 
accident  they  started  together  for  the  defendant's  plant, 
the  intestate  carrying  a  basket  of  laundry  at  the  request 
of  his  wife  for  use  in  the  restaurant  conducted  by  her 
at  the  plant.  As  they  passed  through  their  yard  an 
electric  wire  used  by  defendant  to  carry  a  current  of  high 
voltage  broke  and  fell  on  intestate,  causing  his  death. 
The  question  was  whether  the  accident  was  within 
the  purview  of  the  Worionen's  Compensation  Law  and 
the  plaintiff's  remedy  limited  to  the  relief  prescribed 
thereunder. 

Andrew  J.  Nellis  for  appellant. 

Daniel  J.  Dugan  and  Isadore  Bookstein  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Chase,   Hogan,   Cardozo  and   Crane,   J  J. 
Dissenting:   Hiscock,  Ch.  J..  Collin  and  Andrews,  J  J. 
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Robert  Holmes^  Individually  and  as  Trustee  et  al.^ 
Respondents,  v.  Hugh  N.  Camp,  Jr.,  Individually  and 
as  Executor  of  and  Trustee  under  the  Will  of  Hugh 
N.  Camp,  Deceased,  et  al,  Defendants,  and  Edward 
C.  Smfth,  Appellant. 

Holmes  v.  Camp,  186  App.  Div.  675,  affirmed. 

(Argued  November  19,  1919;  decided  December  9,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  March  7,  1919,  which  affirmed  an 
order  of  Special  Term  granting  a  motion  for  leave  to 
serve  a  supplemental  summons  and  complaint  and  to 
make  the  statutory  trustees  of  a  dissolved  corporation 
parties  defendant. 

The  following  questions  were  certified:  "  1.  In  a 
representative  action  brought  by  a  stockholder  of  a 
corporation  organized  under  the  laws  of  the  state  of 
Missouri,  to  compel  the  defendants  to  account  for 
property  of  the  corporation  wrongfully  diverted  from  the 
corporation,  where  it  appears  that  during  the  pendency 
of  the  action  the  corporation  was  dissolved  pursuant  to 
the  statutes  of  Missouri  set  forth  in  the  papers  on  appeal, 
is  the  plaintiff  entitled  to  continue  the  action  without 
making  the  statutory  trustees  in  dissolution  parties 
thereto? 

^  2.  If  the  foregoing  question  be  answered  in  the 
n^ative,  was  the  plaintiff,  on  notice  to  the  statutory 
trustees  in  dissolution,  entitled  to  an  order  making  such 
trustees  parties  defendant? 

"  3.  In  a  representative  action  brought  by  a  stock- 
holder of  a  corporation  holding  ninety-seven  per  cent 
of  the  shares  of  the  capital  stock  of  a  corporation  organized 
imder  the  laws  of  the  state  of  Missouri,  to  compel  the 
defendants  to  account  for  property  of  the  subsidiary 
corporation  wrongfully  diverted  from  the  subsidiary 
corporation  where  it  appears  that  during  the  pendency 
of  the  action  the  subsidiary  corporation  was  dissolved 
pursuant  to  the  statutes  of  Missouri  set  forth  in  the 
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papers  on  appeal,  is  the  plaintiff  entitled  to  continue  the 
action  without  making  the  statutory  trustees  in  dis- 
solution parties  thereto? 

"4.  If  the  forgoing  question  be  answered  in  the 
negative,  was  the  plaintiff,  on  notice  to  the  statutory 
trustees  in  dissolution,  entitled  to  an  order  making  such 
trustees  parties  defendant? 

'*  5.  Was  the  appellant  Smith  a  party  aggrieved  by  the 
order  made  at  Special  Term  on  April  8,  1918,  bringing 
in  as  parties  defendant  the  foreign  statutory  trustees 
of  the  Doe  Rim  Lead  Company,  formerly  a  Missouri 
corporation  and  now  dissolved?  " 

Joseph  M.  Proskauer,  Carlisle  J.  Gkason  and  Wesley 
S.  Sawyer  for  appellant. 
Samuel  F.  Moran  and  Louis  B.  Grant  for  respondents. 

Order  affirmed,  with  costs;  first  and  third  questions 
certified  answered  in  the  negative;  second,  fourth  and 
fifth  questions  in  the  affirmative;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  J  J. 


Columbia    Distilling    Company,    Appellant^    v.   The 
State  of  New  York,  Respondent. 

Columbia  Distilling  Co.  v.  State  of  New  York,  183  App.  Div.  345, 
affirmed. 

(Argued  November  19,  1919;  decided  December  9,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  8,  1918,  which  aflSrmed  a  judgment  of  the 
Court  of  Claims  dismissing  the  plaintiflf's  claim  for 
damage  to  its  real  property  arising  from  the  appropriation 
by  the  state  of  certain  water  rights  and  privileges  alleged 
to  be  appurtenant  to  said  property.  The  question  was 
whether  the  easement  rights  to  which  claimant  claimed 
title,  in  the  0.619  acre  parcel  of  land,  constituting  a 
part  of  the  bed  of  Bear  race,  appropriated  by  the  State 
by  appropriation  map,  No.  4397,  viz.,  the  right  to  con- 
tinue to  draw  thereover  from  the  Seneca  Outlet ''  suflScient 
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water  *  •  *  *  to  make  and  be  equivalent  to  two  full 
runs  of  stone/'  were  extinguished  and  lost  by  abandon- 
ment and  nonuser  prior  to  May,  1913. 

George  P.  Decker  for  appellant. 
Charles     D.    Newton,    Attomey-General    {Edward    J. 
Mone  of  counsel),  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Conciu::  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  J  J. 


New  York  Life  Insurance  and  Trust  Company, 
as  Substituted  Trustee  under  the  Will  of  Albert  L. 
Gallatin,  Deceased,  Respondent,  v.  Albert  E.  Gal- 
latin et  al..  Respondents,  and  Robert  Large  et  al.. 
Appellants,  Impleaded  with  Others. 

N.  Y.  Life  Ins,  &  Trust  Co.  v.  Gallatin,  184  App.  Div.  937,  affirmed. 
(Ai^gfued  November  20, 1919;  decided  December  9, 1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  June  28,  1918,  affirming  a 
judgment  in  favor  of  defendants,  respondents,  entered 
upon  the  report  of  a  referee.  The  will  of  Albert  L. 
Gallatin,  who  died  without  issue,  devised  certain  residuary 
estate,  in  such  event,  to  his  executors,  in  trust,  to  pay 
over  the  income  to  his  brother  for  life,  with  a  direction 
to  pay  over  and  transfer  the  principal  upon  his  brother's 
death  to  his  brother's  surviving  issue,  and,  if  there  were 
none,  to  the  testator's  cousin.  The  testator's  brother 
survived  him  and  received  the  income  from  this  trust 
estate  until  his  death  in  1915,  but  the  direction  to  the 
trustee  to  pay  over  and  transfer  the  principal  upon 
that  event  to  the  brother's  surviving  issue  or,  if  there 
were  none,  to  the  testator's  cousin,  could  not  be  carried 
out,  for  the  brother  left  no  issue  and  the  testator's  cousin 
was  dead.  The  will  makes  no  provision  for  that  con- 
tingency, and  the  plaintiff,  which  had  been  substituted 
as  trustee,  thereupon  brought  this  action  to  determine 
to  whom  the  property  belongs  and  to  settle  its  accounts. 
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The  appellants  claimed  that,  as  the  wiU  made  no  dis- 
position of  the  property  in  the  event  which  thus  occmred, 
and  as  it  was  real  estate  at  the  time  of  the  testator's 
death,  it  belongs  to  his  heirs  and  if  so  it  belongs  to 
the  estate  of  his  deceased  brother,  and  should  be  paid 
over  to  the  appellant  Large  as  the  executor  of  that 
brother's  will.  The  respondents  claimed  that  the  direc- 
tion to  pay  over  and  transfer  was  equivalent  to  a  present 
gift,  and  vested  title  to  this  property  in  the  testator's 
cousin  upon  the  testator's  death,  and  that  upon  the 
subsequent  death  of  the  cousin,  prior  to  the  event  upon 
which  the  payment  and  transfer  was  directed  to  be  made, 
his  title  passed  to  them  as  his  legatees  and  devisees, 
and  entitled  them  to  receive  the  f imd  when  that  event 
subsequently  occurred. 

Theodore  W.  Morris,  Jr.,  for  appellants. 
Langdon  P.  Marvin  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cakdozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Charles  Futoransky,  an  Infant,  by  Jacob  Futor- 
ANSKY,  His  Guardian  ad  Litem,  Respondent,  v.  The 
Nassau  Electric  Railroad  Company,  Appellant. 

FtUoranaky  v.  Nassau  Electric  R,  R.  Co.,  176  App.  Div.  915,  affirmed. 
(Submitted  November  21,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  24,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negUgence  of  defendant.  Plaintiff, 
while  riding  on  defendant's  elevated  railroad,  rose  from 
his  seat  while  the  train  was  in  motion  and  proceeded 
to  the  rear  platform  of  the  car  preparatory  to  leaving 
at  the  next  station.  Evidence  on  his  behalf  tended  to 
show  that  on  reaching  the  platform  he  took  hold  of  the 
gate  with  his  left  hand;  that  at  that  moment  there  was 
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a  very  violent  jerk  or  lurch  in  the  movement  of  the  car, 
and  that  this  violent  jerk  broke  his  hold  on  the  gate  and 
threw  him  out  into  the  street. 

D.  A.  Marsh  and  George  D.  Yeomans  for  appellant. 
Vine  H.  Smith  and  Edward  J.  McCrossin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin,  Crane  and  Andrews,  J  J. 


The  People  of  the  State  op  New  York,  Respondent, 
V.  Gordon  F.  Hamby,  Appellant. 

(Argued  November  24,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
June  24,  1919,  at  a  Trial  Term  for  the  county  of  Kings, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

Frank  X.  McCaffrey  for  appellant. 
Harry  E.  Lewis,  District  Attorney  {Ralph  E.  Hemstreet 
of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:   Collin,    Hogan,    Cardozo,    Pound,    Mc- 
Laughlin and  Elkus,  JJ.    Absent:  Hiscock,  Ch.  J. 


♦       

M.  Annie  Stanley,  as  Executrix  and  Trustee  under  the 

Will   of   William   Foster,    Deceased,    Appellant,    v. 

The  Jay  Street  Connecting  Railroad,  Respondent. 

Stanley  v.   Jay  Street  Connecting  Railroad^   182  App.   Div.   399, 
affirmed. 

(Argued  November  24,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  entered  March  12,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  and  directing  a  dismissal  of  the 
complaint.  The  action  was  brought  by  William  Foster, 
plaintiff's  testator,  to  compel  the  defendant  to  remove  its 
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railroad  tracks  immediately  in  front  of  plaintiff's  premises, 
and  for  an  injunction  to  restrain  the  defendant  from 
operating  its  railroad  in  Plymouth  street,  Brooklyn. 
Plaintiff  did  not  own  the  bed  of  the  street.  The  Appellate 
Division  held  that  "  the  construction,  maint^iance  and 
operation  of  the  defendant's  railroad  in  Plsonouth  and 
Bridge  streets  in  front  of  the  plaintiff's  property  was  and 
is  a  reasonable  use  of  the  said  street  for  railroad  purposes 
and  was  not  and  is  not  exclusive  in  its  nature  and  leaves 
the  said  street  substantially  free  and  unobstructed." 

William    Wills    and    Edward    Ward    McMahon    for 
appellant. 
William  N.  Dykman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Collin,  Hogan,  Cakdozo  and  McLaugh- 
lin, J  J.  Dissenting:  Pound  and  Elkus,  J  J.  Absent: 
His  COCK,  Ch.  J.        

Eugene  M.  Travis,  as  Comptroller  of  the  State  of  New 
York,  Respondent,  v.  The  Ann  Akbor  Company, 
Appellant. 

Travis  v.  Ann  Arbor  Co,,  180  App.  Div.  799,  affirmed* 
(Ai^gfued  November  25,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  10,  1918,  in  favor  of  plaintiff  upon 
the  submission  of  a  controversy  under  section  1279 
of  the  Code  of  Civil  Procediu'e.  The  question  sub- 
mitted was  whether  stock  transfer  taxes  accrue  upon  the 
cancellation  and  surrender  of  a  stock  certificate  standing 
in  the  name  of  an  accommodation  holder  and  the  making 
out  of  a  new  stock  certificate  in  the  place  thereof  in  the 
name  of  another  accommodation  holder,  and  the  indorse- 
ment of  the  new  certificate  in  blank  by  him,  the  actual 
ownership  of  the  stock  remaining  at  all  times  in  the 
defendant.  The  Appellate  Division  held  that  the  transfers 
having  been  made  at  the  request  of  the  defendant  it 
must  be  assumed   that   the  defendant    was    benefited 
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thereby  and,  therefore,  a  tax  should  be  paid  upon  each 
transfer. 

Hiigo  Kohlmann  and  Hamilton  Rogers  for  appellant. 
Charles  D.  Newton,  Attorney-General  (C.  T.  Dawes  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Hogan,  Cardozo, 
Pound,  McLaughun  and  Elkus,  J  J. 


Emma  A.  Wood,  Respondent,  v.  Seymour  Ketcham,  as 
Executor  of  Walker  A.  Wood,  Deceased,  Appellant. 

Wood  V.  Ketcham,  184  App.  Div.  927,  aflarmed. 

(Ar8:ued  November  25,  1919;  deoided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May-  27,  1918,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  action  was  for  a  decree  adjudging 
plaintiff  to  be  the  owner  by  gift  of  a  certificate  of  deposit 
issued  by  the  First  National  Bank  of  Moravia  to  defend- 
ant's testator,  which  was  in  the  possession  of  plaintiff 
after  testator's  death  but  which  had  never  been  indorsed 
by  him.  The  trial  court  held  that  the  evidence  was 
suflScient  to  establish  the  gift. 

Hull  Greenfield  for  appellant. 
Amasa  J.  Parker  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Cakdozo, 
Pound,  McLaughlin  and  Elkus,  JJ. 


CEaLiA  L.  Bourne,  Respondent,  v.  Michael  V.  Dorney, 
as  Trustee  under  the  Will  of  Catherine  Alexander, 
Deceased,  Appellant. 

Bourne  v.  Dorney,  184  App.  Div.  476,  affirmed. 

(Ai^gfued  November  25,  1919;  deoided  December  9,  1919.) 

Appeal  from  a  judgment  entered   July  3,  1918,  upon 

an  order  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  directing  judgment 
in  favor  of  plaintiff  for  the  relief  demanded  in  the  com- 
plaint. Charles  W.  Alexander,  on  the  15th  day  of 
February,  1886,  duly  made  and  executed  his  last  will 
and  testament,  by  which  he  devised  his  entire  estate 
to  his  wife,  Catherine  Alexander.  On  December  20, 
1897,  he  duly  adopted  Cecilia  Croft,  the  plaintiff,  and 
her  sister,  Lauretta  Croft,  who  were  minors,  and  the 
only  children  of  Lauretta  Croft,  his  deceased  daughter. 
On  January  8,  1917,  Mr.  Alexander  died  seized  of  the 
premises  in  the  complaint  described,  leaving  him  sur- 
viving his  widow  and  plaintiff,  his  adopted  daughter. 
On  August  27,  1916,  Mrs.  Alexander  died,  leaving  a  will 
by  which  she  devised  all  her  property,  real  and  personal, 
to  defendant,  as  trustee,  for  the  purposes  therein  men- 
tioned. Plaintiff  brought  this  action  to  bar  defendant, 
as  trustee,  from  all  interest  or  claim  in  the  real  property 
described  in  the  complaint,  upon  the  theory  that  pur- 
suant to  section  114  of  the  Domestic  Relations  Law 
(Cons.  Laws,  ch.  14),  her  adoption  had  the  effect  of 
making  her  a  child  of  said  Charles  W.  Alexander  as  if 
she  were  bom  to  him  on  the  date  of  her  adoption,  and 
gave  her  the  same  rights  as  an  after-bom  child  under 
section  26  of  the  Decedent  Estate  Law  (Cons.  Laws, 
ch.  13).  The  defendant  claimed  that  the  devise  of  the 
premises  in  question  by  Mr.  Alexander  to  his  wife  was 
not  revoked  by  his  adoption  of  plaintiff  after  making  his 
will,  and  that  he,  as  trustee,  is  the  owner  of  said  premises, 
and  that  plaintiff  has  no  title  thereto. 

John  G.  Clark  for  appellant. 

William  H.  Hamilton  and   Norman  C.   Conklin  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Colun,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Elkus,  J  J. 
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Lewis  B.  Hamilton,  as  Executor  of  and  Trustee  under 
the  Will  of  LuciNDA  D.  Phillips,  Deceased,  Respond- 
ent, V.  LiBBiE  H.  MuNCiE,  Individually  and  as 
Executrix  of  and  Trustee  under  the  Will  of  Lucinda 
D.  Phillips,  Deceased,  et  al.,  Appellants,  Impleaded 
with  Others, 

Hamilton  v.  MunciCj  182  App.  Div.  630,  affirmed. 
(Submitted  November  25,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  April  6,  1918,  modifying  and  affirming  as  modi- 
fied a  judgment  of  Special  Term  construing  the  will  of 
Lucinda  D.  Phillips,  deceased.  The  plaintiff  and  defend- 
ant Ldbbie  H.  Muncie  are  brother  and  sister,  children 
of  testatrix.  During  her  lifetime  the  testatrix  had 
assisted  her  daughter  and  her  husband  in  the  erection  of 
a  sanitarium  at  Nds.  117  and  119  Macon  street,  Brook- 
lyn. The  money  for  this  purpose  was  raised  by  mortgages 
on  the  mother's  property,  which  mortgages  the  Muncies 
agreed  to  carry.  Among  such  loans  was  a  mortgage 
for  $3,000,  upon  the  house  at  767  Marcy  avenue,  the 
interest  on  which  the  Muncies  paid  during  the  testatrix's 
life.  By  the  third  clause  of  Mrs.  PhiUips'  will  she 
devised  to  her  son  Lewis,  and  his  wife,  "  and  to  the 
survivor  of  them  at  my  decease,  my  two  houses  and 
lots  now  known  as  Number  767  Marcy  Avenue,  and 
Number  352  Lexington  Avenue,  in  said  Brooklyn,  with 
the  appurtenances,  absolutely  and  in  fee,  free  and  clear 
from  all  liens  and  encumbrances.''  After  her  death  in 
May,  1903,  the  Muncies  continued  paying  the  interest. 
The  original  mortgage  was  called  in  1906,  when  the 
Muncies,  at  their  own  cost,  obtained  a  new  loan  and 
paid  the  interest  thereon,  and  also  promised  to  pay  off 
the  principal.  In  1911  they  refused  further  liabiUty 
regarding  this  mortgage.  Upon  such  refusal,  this  suit 
was  brought  for  a  construction  of  this  third  clause  of  the 
will,  also  to  obtain  a  direction  that  the  executors  be 
required  to  pay  off  this  mortgage,  and  that  the  Muncies 
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pay  it  together  with  the  interest  since  1911.  AftCT 
certain  denials,  the  answer  of  the  Muncies  counterclaimed 
for  the  back  payments  of  interest  after  the  testatrix's 
death,  and  the  expense  of  procuring  a  new  mortgage. 
The  answer  of  Mr.  Hamilton,  individually  with  his  wife, 
prayed  that  if  such  mortgage  with  the  interest  payments 
be  not  repaid,  then  that  the  Hamiltons  be  adjudged  to 
have  a  hen  upon  the  Muncie  premises  at  117  and  119 
Macon  street  to  the  extent  of  such  $3,000  mortgage  and 
interest.  The  court  found  that  this  $3,000  and  the  avails 
of  certain  other  mortgages  had  been  applied  by  the 
Muncies  to  the  purchase  and  completion  of  their  sani- 
tarium. For  the  amount  of  this  mortgage  of  $3,000  and 
such  interest,  a  lien  was  decreed  on  the  sanitarium  prop- 
erty. The  Appellate  Division  modified  the  judgment  by 
directing  that  ^'  the  appellants  should  discharge  the  mort- 
gage on  plaintiff's  property,  in  respect  to  which  appellants 
are  adjudged  to  be  primarily  liable,  and,  therefore,  bound 
to  exonerate  the  plaintiff,  both  as  an  executor  and 
individually,  from  any  liability  thereon." 

Benjamin  Cohn  for  appellants. 
Henry  L.  Brant  for  plaintiff,  respondent. 
John  W.  Ockford  and  George  B.  Davenport  for  defendants, 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Elkus,  J  J. 


Minerva  J.  Hatch,  as  Executrix  of  Lucien  C.  Hatch, 
Deceased,  Respondent,  v.  The  President  and  Trus- 
tees OF  THE  Village  of  Monti  cello,  Appellant. 

Hatch  V.  President f  ttCy  Vil,  of  Monticello,  184  App.  Div.  450, 
affirmed. 

(Submitted  November  25,  1919;  decided  December  9,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  September  10,  1918,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon 
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a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 
The  action  was  brought  by  the  plaintiff's  testator,  as 
assignee,  to  recover  $425,  the  agreed  price  of  certain 
water  mains  sold  and  delivered  to  and  taken  over  by 
the  village  of  Monticello.  The  trial  court  directed  a 
judgment  in  favor  of  the  plaintiff  for  $425,  with  interest 
from  the  23d  day  of  February,  1909,  the  date  of  the 
agreement.  The  Appellate  Division  modified  the  judg- 
ment, so  as  to  allow  interest  only  from  the  time  the 
demand  was  made  for  payment  which  was  on  the  24th 
day  of  April,  1915. 

Lewis  N.  Stanton  for  appellant. 
Joseph  I.  Stahl  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion.  * 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Elkus,  JJ. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 

Charles  W.  Watson,  Deceased. 
The    Comptroller   of   the    State    of   New   York, 

Appellant;  Anna  H.  Watson  et  al.,  as  Executors, 

Respondents. 

(Submitted  November  25»  1919;  deoided  December  9,  1919.) 

Motion  to  amend  remittitur.     (See  226  N.  Y.  384.) 

Motion  granted  and  remittitur  amended  by  inserting 
therein  the  following:  *'  And  it  appearing  that  the  con- 
struction of  the  Constitution  of  the  United  States  was 
directly  involved  in  the  appeal  below  before  the  Appellate 
Division  of  the  Supreme  Court,  First  Judicial  Depart- 
ment, and  it  also  appearing  that  the  question  whether 
that  statute  of  the  State  of  New  York,  section  2  of 
chapter  700  of  the  Laws  of  1917,  being  entitled  section 
221-B  *  Additional  Tax  on  Investments  in  certain  cases  * 
and  being  a  part  of  Article  X  of  the  Tax  Law  of  the 
State  of  New  York,  contravenes  and  is  repugnant  to 
the  provisions  of  the  Constitution  of  the  United  States, 
including  the  equal  protection  of  the  laws  clause  and 


646  MEMOR  A  ND A.  [VoL  227. 

due  process  clause  of  said  Constitution  contained  in  the 
14th  amendment,  was  presented  to  and  determined  by 
the  Court  of  Appeals.'' 


Walter  B.  MUjKMAN,  as  Trustee  in  Bankruptcy  of 
Jose  Casesa,  Appellant,  v.  Jose  Casesa  et  al.. 
Respondents. 

(Submitted  December  8,  1919;  decided  December  12,  1919.) 

Motion  to  amend  remittitur  denied,  without  costs.  (See 
227  N.  Y.  615.)  

Matilda  Hoykendorf,   Appellant,   v.  Bradley  Con- 
tracting Company,  Respondent. 

(Submitted  December  8,  1919;  decided  December  12,  1919.) 

Motion  for  re-axgument  or  to  amend  remittitur  denied, 
with  ten  dollars  costs  and  necessary  printing  disburse- 
ments.   (See  227  N.  Y.  204.) 


NicKOLAUS  Laberheim,  Appellant,  v.  George  Ehret, 

Respondent. 

Laberheim  v.  Ehret,  177  App.  Div.  884 »  appeal  dismissed. 
(Submitted  December  8,  1919;  decided  December  12,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  February  20,  1918,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  a  verdict 
in  an  action  to  recover  for  personal  injuries  aUeged  to 
have  been  sustained  through  the  negligence  of  the 
defendant. 

The  motion  was  made  upon  the  ground  that  the  affirm- 
ance by  the  Appellate  Division  was  unanimous  and  per- 
mission to  appeal  had  not  been  obtained. 

Robert  Z).  Elder  for  motion. 
Charles  Caldivell  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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The  People  of  the  State  of  New  York,  Respondent 

V.  Richard  Harrison,  Appellant. 

(Arg:ued  November  24,  1919;  decided  December  12,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
January  31,  1919,  at  a  Trial  Term  for  the  county  of 
New  York,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

Joseph  R.  Truesdale  for  appellant. 
Edward  SwanUf  District  Attorney  {Robert  C.  Taylor  of 
counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  CardOzo, 
Pound,  McLaughun  and  Elkus,  JJ. 


Martin  Fults,  as  Administrator  of  the  Estate  of  Dora 
E.  Fults,  Deceased,  Respondent,  v.  New  York 
Central  Railroad  Company,  Appellant. 

Fults  V.  AT.  Y.  Central  R.  R.  Co.,  187  App.  Div.  922,  aflarmed. 
(Argued  November  26,  1919;  decided  December  12,  1919.) 

Appeal  from  a  judgment  entered  January  27,  1919, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  reversed  a 
judgment  in  favor  of  defendant  entered  upon  an  order  of 
the  court  at  a  Trial  Term  granting  a  reserved  motion  for 
a  nonsuit  after  rendition  of  a  verdict  in  favor  of  plaintiff 
and  directed  judgment  on  the  verdict,  in  an  action  to 
recover  for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  occasioned  through  the  negligence  of  defendant. 
The  accident  occurred  at  a  grade  crossing  in  the  town 
of  Theresa,  Jefferson  county,  when  a  carriage  drawn  by 
a  horse  in  which  intestate  was  riding,  owned  and  being 
driven  by  her  brother-in-law,  was  struck  by  one  of  the 
defendant's  trains. 

• 

Henry  Purcell  for  appellant. 
N.  F.  Breen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Elkus,  JJ. 
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The  Raymond-Hadley  Corporation,  Respondent  and 
Appellant,  v.  Boston  and  Maine  Railroad  et  al., 
Appellants  and  Respondents. 

Raymond-Hadley  Corpn,  v.  Boston  &  Maine  R,  R.,  186  App.  Div. 
341,  aflfinned. 

(Argued  December  1,  1919;  decided  January  6,  1920.) 

Cross-appeals  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  18,  1919,  modifying  and  affinning 
as  modified  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a 
jury.  This  action  was  brought  by  plaintiff,  an  exporter  of 
flour,  to  recover  from  the  defendant  carrier  $4,965.31 
alleged  storage  charges  which  defendant  assessed  and 
collected  from  plaintiff,  under  protest,  on  109  carloads 
of  flour,  arriving  at  Boston,  Mass.,  during  the  period 
December  17,  1915,  to  February  9,  1916,  for  export. 
Forty-two  of  the  cars  were  delivered  at  their  destination, 
'*  Mystic  Wharf/'  and  unloaded.  At  the  expiration  of 
the  free  storage  period,  plaintiff  having  failed  to  load 
the  flour  on  a  vessel  and  defendant  requiring  the  pier 
space,  the  latter  reloaded  the  flour  on  cars  and  transported 
it  to  a  public  warehouse  and  thereafter  on  arrival  of  a 
vessel  returned  it  to  the  wharf  for  loading.  A  charge 
was  made  for  such  reloading,  switching  and  warehouse 
charges  amounting  to  $3,142.16,  which  plaintiff  seeks 
to  recover.  The  remaining  67  cars  were  held  in  defend- 
ant's yards  in  Boston  and  not  actually  delivered  at  the 
wharf  until  the  arrival  of  the  vessel  on  which  the  flour 
was  loaded.  The  defendant  charged  for  storage  on  the 
flour,  after  the  expiration  of  the  free  storage  period, 
though  it  was  still  in  the  cars.  The  trial  court  directed 
judgment  for  plaintiff  for  $3,142.16,  with  interest  and 
costs,  on  the  ground  that  no  authority  existed  in  the 
carrier's  filed  tariffs  for  the  assessment  of  this  por- 
tion of  the  charge;  but  denied  relief  as  to  the  sum 
of  $1,823.21,  on  the  ground  that  this  portion  of 
the  charge  wavS  assessed  pursuant  to  tariff  authority. 
Both  parties  appealed  to  the  Appellate  Division,   the 
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defendants  from  the  whole  of  the  judgment,  and  the 
plamtiff  from  only  so  much  thereof  as  limited  its  recovery 
to  $3,142.16.  The  Appellate  Division  modified  the 
judgment  of  tte  trial  court  by  deducting  from  the  amount 
of  plaintiff's  recovery  the  sum  of  $599.44,  the  amount 
of  charges  that  would  have  accrued  had  the  flour  remained 
on  the  dock,  with  interest  from  April  29,  1916,  and  by 
increasing  the  judgment  by  the  sum  of  $1,823.21,  with 
interest  thereon  from  April  29,  1916,  the  sum  collected  for 
storage  on  the  67  cars  held  in  the  yards  but  not  actually 
delivered  at  their  destination. 

Edward  J.  A.  Rook  for  defendants,  appellants  and 
respondents. 

Neil  D.  CuUom  for  plaintiff,  respondent  and  appellant. 

Judgment  affirmed  without  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin  and  Andrews,  JJ.;  Crane,  J.,  votes  to 
modify  judgment  so  as  to  allow  defendant  storage  charges 
on  the  flour  held  in  the  67  cars. 


George  Ogle,  as  Administrator  of  the  Estate  of  John 
Ogle,  Deceased,  Respondent,  v.  Charles  M.  Rosen- 
thal, Appellant. 

Ogle  V.  Rosenthal^  188  App.  Div.  882,  affirmed. 
(Argued  December  1,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  10,  1919,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negligence  of  defendant.  The 
intestate,  a  boy  nine  years  of  age,  while  crossing 
Amsterdam  avenue  between  One  Hundred  and  Twenty- 
eighth  and  One  Hundred  and  Twenty-ninth  streets  in 
the  city  of  New  York  was  struck  by  defendant's  auto- 
mobile and  killed. 

Theodore  H.  Lord  and  Fred  H.  Rees  for  appellant. 
Nathan  D.  Stern  for  respondent. 
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Judgment  affirmed,  without  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan. 
McLaughlin,  Crane  and  Andrews,  JJ. 


Anna  A.  De  Maria,  as  Administratrix  of  the  Estate  of 
Mike  De  Maria,  Respondent,  v.  New  York  Central 
Railroad  Company,  Appellant. 

De  Maria  v.  N.  Y.  Central  R.  R.  Co,,  180  App.  Div.  573,  affirmed. 
(Argued  December  1,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judical  department, 
entered  .  December  26,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action, 
under  the  Federal  Employers'  Liability  Act,  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have 
been  occasioned  through  the  negligence  of  defendant,  his 
employer.  The  intestate,  a  trackwalker  at  North  White 
Plains,  while  assisting  during  a  snow  storm  in  cleaning 
out  a  switch,  was  struck  by  a  backing  freight  locomotive 
and  killed.  Defendant  contended  that  intestate  was 
employed  as  a  watchman  and  that  it  was  his  special 
duty  to  watch  for  approaching  trains  so  as  to  warn  those 
employed  about  the  tracks. 

John  F.  Brennan  for  appellant. 

Thomas  J.  0'  Neill  and  Leonard  F.  Fish  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Chase,  Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  J  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Joseph  Milano,  Appellant. 

(Argued  December  2,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
January  25, 1919,  at  a  Trial  Term  for  the  county  of  Bronx 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

George  Gordon  Battle  for  appellant. 
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Francis  Martin,  District  Attorney  (Charles  B.  McLaughlin 
and  Albert  Cohn  of  counsel),  for  respondent. 

Judgment  of  conviction  aflSrmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Beckie  Cohen,  as  Administratrix  of  the  Estate  of 
Benjamin  Cohen,  Deceased,  Respondent,  v.  New 
York,  Ontario  and  Western  Railway  Company, 
Appellant. 

Cohen  v.  N.  7.,  Ontario  &  Western  Ry  Co.,  187  App.  Div.  934, 
affinned. 

(Argued  December  2,  1919;  decided  Januaxy  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  17,  1919,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  through  the 
negligence  of  defendant.  The  intestate  was  killed  by- 
one  of  defendant's  trains  while  crossing  its  tracks  in 
the  village  of  Mountaindale.  The  act  of  negligence 
charged  in  the  complaint  is,  '*  that  said  accident  and 
coUision  was  due  to  the  negligence,  carelessness  and 
recklessness  of  the  defendant,  its  agents,  employees  and 
flagman  in  arresting  the  movement  of  the  plaintiff's 
intestate  while  attempting  to  cross  said  tracks,  and  in 
propeUing  or  pushing  him  forward  so  that  he  fell  in 
front  of  an  oncoming  train."  The  defendant  denied  that 
its  employees  interfered  with  the  passage  of  the  plaintiff's 
intestate,  and  asserted  that  the  accident  was  the  ordinary 
crossing  coUision  between  a  careless  pedestrian  who 
needlessly  took  chances  and  who  was  struck  by  the 
approaching  train,  which  the  intestate  not  only  could, 
but  did  see,  in  time  to  have  avoided  the  coUision  in  the 
exercise  of  ordinary  care. 

John  Bright,   Thomas  Watts  and  Albert  N.  Oakes  for 
appellant. 
Moses  Feltenstein  and  Louis  A.  Rosen  for  respondent. 
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Judgment  affinned,  with  costs,  under  the  provisions  of 
section  1317  of  the  Code  of  Civil  Procedure;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin,  Cbane  and  Andrews,  JJ. 


Annie  Levine,  as  Administratrix  of  the  Estate  of 
Isaac  Levine,  Deceased,  Respondent,  v.  New  York 
Railways  Company,  Appellant. 

Levine  v.  N.  Y.  Railways  Co.,  188  App.  Div.  887,  affinned. 
(Argued  December  2,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  2,  1919,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negUgQnce  of  the  defendant. 
Intestate,  while  crossing  from  west  to  east  on  Broadway, 
midway  between  Broome  and  Spring  streets  in  the  city 
of  New  York,  was  .crushed  to  death  between  the  sides 
of  two  of  defendant's  cars  as  they  passed  each  other  in 
opposite  directions,  one  bound  north  and  the  other  south. 
The  complaint  charged  negligence  on  the  part  of  defendant 
in  its  operation  of  the  cars  in  question  and  also  in  its 
placing  its  tracks  so  close  together  that  there  was  not 
room  for  a  person  to  stand  in  safety  between  cars  moving 
in  opposite  directions.  The  defense  was  contributory 
negUgence. 

B.  H.  Ames  and  James  L.  Quackenbush  for  appellant. 
JohniJ.  Robinson  and  Gilbert  D.  Steiner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opmion. 
Concur:  Hiscock,  Ch.  J.,   Chase,  Collin,   Hogan, 
McLaughlin,  Crane  and  Andrews,  J  J. 
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Thomas  Johnson,  as  Administrator  of  the  Estate  of 
Thomas  Johnson,  Deceased,  Respondent,  t^.  West- 
CHESTEB  Street  Railroad  Company,  Appellant. 

Johnson  v.  Westchester  Street  R.  R,  Co.,  184  App.  Div.  912,  appeal 
dismissed. 

(Argued  December  2,  1919;  decided  January  6,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1918,  reversing  upon  the  law  and  the  facts 
a  judgment  in  favor  of  plaintiflf  entered  upon  a  verdict 
and  granting  a  new  trial  in  an  action  to  recover  for  the 
death  of  plaintiff's  intestate  alleged  to  have  been  occa- 
sioned through  the  negUgence  of  defendant. 

John  F.  Brennan  and  Thomas  F.  Curran  for  appellant. 
Eugene  F.  Mc  Kinley  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin  and  Andrews,  J  J.    Not  voting:  Crane,  J. 


Ray  Burmaster,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Burmaster  v.  State  of  New  Yorkj  186  App.  Div.  131,  afiOrmed. 
(Argued  December  3,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  January  28,  1919,  affirming  a  judgment  of 
the  Court  of  Claims  dismissing  the  plaintiff's  claim  for 
damages  to  his  real  property  caused  by  the  construction 
and  maintenance  by  the  state  of  New  York  of  a  dike 
along  the  highway  leading  from  the  Cattaraugus  Indian 
Reservation  to  the  village  of  Irving,  N.  Y.,  causing  the 
waters  of  Cattaraugus  creek,  during  flood  time,  to  be 
diverted  upon  the  land  of  the  claimant.  The  Appellate 
Division  held:  "  This  is  not  a  case  of  collecting  surface 
waters  and  precipitating  them  upon  a  neighbor;  it  is 
merely  the  exercise  of  a  right  of  the  state  so  to  construct 
its  highways  that  they  will  not  be  destroyed  by  waters 
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flowing  upon  them  from  the  premises  of  the  claimant; 
and  we  think  the  Comt  of  Claims  was  bomid,  under  the 
law,  to  decline  to  make  an  award  in  this  case/' 

Harry  D.  Williams  for  appellant. 

Charles  D.  Newton ,  Attorney  General  (Jerome  L.  Cheney 
and  Blaine  F.  Sturgis  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,   Colun,   Hogan, 
McLaughlin,  Ckane  and  Andrews,  J  J. 


Anna  Capazzi,  as  Administratrix  of  the  Estate  of  Joseph 
Capazzi,  Deceased,  Appellant,  v.  Empire  Gas  and 
Electric  Company,  Respondent. 

Capazzi  v.  Empire  Gas  &  Electric  Co., -182  App.  Div.  909,  affirmed. 
(Arg^ued  December  3,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  January  18,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint  in  an  action  to 
recover  for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  occasioned  through  the  negUgence  of  the 
defendant.  The  complaint  alleged  that  imder  an  arrange- 
ment between  the  United  States  Radiator  Corporation, 
of  which  this  decedent  was  an  employee,  and  this  defend- 
ant, it  furnished  electricity  to  the  radiator  corporation, 
deU vered  to  them  over  a  Une  of  poles  and  wires ;  that  upon 
the  outside  of  the  plant  of  the  radiator  corporation  there 
was  a  transformer;  that  by  the  negUgent  construction,  or 
operation,  or  condition  of  this  transformer,  or  of  certain 
cut-outs,  the  whole  strength  of  the  current  which  came 
up  to  this  transformer  instead  of  being  reduced  thereby 
was  passed  on  over  the  wires  and  into  the  building  of  the 
radiator  corporation,  and  came  in  contact  with  the  body 
of  the  decedent  and  caused  his  death. 

W.  B,  Matterson  for  appellant. 
William  H.  Harding  for  respondent. 


V.    - 
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Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,  Chase,   Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Rose  Ferraro  et  al.,  as  Administratrices  of  the  Estate 
of  James  Ferraro,  Deceased,  Respondents,  v.  Chris- 
tian F.  Terrence  et  al..  Copartners  under  the  Finn 
"Name  of  C.  F.  Terrence  &  Son,  Appellants. 

Ferraro  v.  Terrence,  188  App.  Div.  934,  aflfinned. 
(Argued  December  3,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  2,  1919,  unanimously  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  verdict  in 
an  action  to  recover  for  the  death  of  plaintiffs'  intestate 
alleged  to  have  been  occasioned  through  the  negUgence  of 
defendants,  his  employers.  The  intestate  was  Jdlled 
while  in  the  hold  of  a  ship,  which  the  defendants  had 
contracted  to  load,  by  an  iron  beam,  which  rested  in  slots 
at  the  side  of  the  hatch  at  the  between-decks,  being  caused 
to  fall  into  the  hold  by  reason  of  the  hook  at  the  end  of 
the  fall  used  in  loading  catching  underneath  it,  and 
lifting  it  out  of  its  ockets.  The  negUgence  complained 
of  was  the  alleged  failure  to  furnish  a  safe  place  in 
which  to  work,  in  that  the  said  beam  which  fell  hould 
have  been  securely  fastened  in  place,  or  should  have  been 
removed  before  the  work  of  loading  was  commenced. 

Bertrand  L.  Pettigrew  and  Walter  L.  Glenney  ior  appel- 
lants. 
Frank  F.  Davis  and  Charles  E.  Russell  .for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,   Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 
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George  !McM.  Godley,  as  Executor  of  Elizabeth 
McM.  Godley,  Deceased,  Appellant,  v.  Crandall  & 
Godley  Company  et  al.,  Respondents. 

Godley  v.  Crandall  &  Godley  Co.,  181  App.  Div.  75,  affirmed. 
(Argued  December  3,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  February  1,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  directing  a  dismissal 
of  the  complaint  in  a  stockholders'  action  on  behalf  of  the 
corporation  to  recover  moneys  of  the  corporation  alleged 
to  have  been  illegally  paid  out  by  its  directors.  The 
Appellate  Division  directed  a  dismissal  of  the  complaint 
on  the  ground  that  it  failed  to  allege  that  plaintiff  had, 
before  commencing  the  suit,  requested  the  then  directors 
to  bring  the  action  in  the  name  of  the  corporation  and  had 
been  refused,  or  any  facts  showing  that  it  would  have  been 
futile  to  make  such  a  demand. 

W.  Russell  Oshom  and  David  Bennett  King  for  appellant. 
Edgar  T.  Brackett,  James  J.  AUen,  William  E.  Bennett 
and  Hiram  C.  Todd  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,  Chase,  Collin,  HoiSAN, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Herman  L.  Edgar*  et  al.,  Respondents,  v.  Rhinelander 
Waldo,  Appellant,  and  Charles  D.  Newton,  as 
Attorney-General,  et  al..  Respondents. 

Eagar  v.  Waldo,  186  App.  Div.  882,  affirmed. 
(Argued  December  4,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  December  18,  1918,  affirming  a 
judgment  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn  construing  the  seventh  article  of  the  will 
of  Charles  E.   Rhinelander,   deceased,   which  reads  as 
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follows:  '*  All  the  rest,  residue,  and  remainder  of  my 
estate,  both  real,  personal,  and  mixed,  and  wheresoever 
the  same  may  be  situated,  including  lapsed  and  void 
legacies  and  all  my  estate  the  disposition  of  which  may  for 
any  reason  fail,  I  give,  devise,  and  bequeath  to  Benjamin 
Aymar  Sands  and  Herman  LeRoy  Edgar,  and  to  their 
survivor.  I  desire  them  to  distribute  my  said  residuary 
estate  among  such  reUgious,  charitable,  and  educational 
corporations  as  they  may  designate."  It  was  claimed  by 
the  defendant,  appellant,  Waldo  that  this  clause  attempted 
to  create  a  trust  of  the  residuary  estate,  which  was  void 
for  indefiniteness,  and  that  as  the  sole  heir-at-law  and 
next  of  kin  of  the  testator  he  was  entitled  to  the  entire 
residuary  estate  as  intestate  property.  The  trial  court 
decided  that  the  seventh  article  of  the  will  operated  as  a 
gift  of  the  entire  residuary  estate  to  the  testator's  execu- 
tors, Mr.  Sands  and  Mr.  Edgar,  individually,  free  and 
clear  of  any  trust  or  use  whatsoever. 

George  W.  Wickersham  and  Thomas  B.  Gilchrist  for 
appellant. 

Francis  M.  Scott,  Middleton  S.  Borland  and  Charles  H. 
Edwards  for  plaintiffs,  respondents. 

diaries  Rowland  Russell,  Grenville  T.  Emmet,  John 
F.  Curran,  Joseph  H.  Choate,  Jr.,  Sinclair  Hamilton, 
Charles  E.  Hotchkiss  and  Sydney  G.  Soons  for  defendants, 
respondents. 

Charles  D.  Newton,  Attorney-General  (Robert  P.  Beyer 
of  counsel),  for  Attorney-General,  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Chase,   Collin,   Hogaj^, 
McLaughlin,  Crane  and  Andrews,  J  J. 
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J.  Frederick  Kernochan,  as  Executor  of  Edward  M. 
Knox,  Deceased,  Appellant,  v.  The  Farmers'  Loan 
AND  Trust  Company,  Individually  and  as  Trustee 
under  the  Will  of  Edward  M.  Knox,  Deceased, 
Defendant,  Mary  E.  Little  et  al..  Appellants,  and 
The  Board  of  Foreign  Missions  of  the  Methodist 
Episcopal  Church,  Respondent. 

Kernochanv.  Farmem*  Loan  dfc  Trust  Co.,  187  x\pp.  Div. 668,  affirmed. 
(Argued  December  8,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  June  7, 1919,  upon  an 

order  of  the  Appellate  Division  of  the  Supreme  CJourt  in 
the  first  judicial  department,  reversing  a  judgment  of  the 
court  at  Special  Term  holding  invalid  a  legacy  imder  the 
will  of  Edward  M.  Knox,  deceased,  and  directing  judgment 
sustaining  and  directing  payment  of  said  legacy.  By  the 
fifth  clause  of  his  will  testator  bequeathed  ^'  to  the  Charles 
Knox  Memorial  (Methodist)  Church,  in  Manila,  PhiUp- 
pine  Islands,  the  sum  of  ten  thousand  dollars  ($10,000)." 
The  defendant  Board  of  Foreign  Missions  of  the  Methodist 
Episcopal  Church,  while  conceding  that  there  is  no 
Charles  Knox  Memorial  Church  in  existence,  nevertheless 
in  substance  contended  that,  since  there  was  a  church 
edifice  at  Manila,  upon  the  corner  stone  of  which  was 
inscribed  ''  Knox  Memorial  —  First  Methodist  Episcopal 
Church,"  toward  the  erection  of  which  the  testator 
had  made  some  contribution,  and  which  church  was  a 
mission  church  imder  the  control  of  said  board,  and  referred 
to  in  pubhcations  of  said  board  as  the  "  Knox  Memorial," 
therefore  that  such  church  was  meant  by  testator,  and 
that,  although  not  incorporated,  it  was  a  branch  of  the 
Board  of  Foreign  ^Missions  of  the  Methodist  Episcopal 
Church,  and  so  that  said  board  was  entitled  to  said  legacy. 

J.  Frederick  Kernochan  and  Henry  F.  MiUer  for  plaintiff, 
appellant. 

He7iry  F.  Miller  and  Robert  M.  MiUer  for  defendants, 
appellants. 

William  L.  Ransom,  Nathan  Ottinger  and  William  O. 
Gantz  for  resfK)ndent. 
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Judgment  afRrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


The  FrasT  National  Bank  of  Blan Chester,  Appellant, 

V.  Edward  Stengel,  Respondent. 

First  Nat.  Bank  of  Blanchester  v.  Stengel^  185  App.  Div.  906, 
affirmed. 

(Argued  December  9,  1919;  decided  January  6^  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  8,  1918,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  a 
jury  having  been  waived.  This  action  is  the  outgrowth 
of  another  action  wherein  Harry  S.  Gray  was  plaintiff  and 
Dewey  Brothers  Company,  defendant.  In  said  action  a 
warrant  of  attachment  was  duly  issued  on  March  28, 1917. 
Defendant  in  this  action,  as  sheriff,  attached  a  car  of  grains, 
moving  in  interstate  commerce,  having  been  consigned 
by  Dewey  Brothers  Company  to  themselves  at  Spring- 
viUe,  N.  Y.,  with  directions  to  notify  J.  H.  Gray  Milling 
Company.  The  goods  were  levied  upon  and  taken  into 
the  custody  of  the  defendant  sheriff  upon  the  28th  day  of 
March,  1917,  but  the  bill  of  lading  was  not.  Dewey 
Brothers  Company,  learning  of  the  attachment,  recalled 
the  bill  of  lading  and  made  out  a  new  draft,  and  deposited 
the  same  as  a  portion  of  a  deposit  totaling  $6,211.69, 
with  plaintiff  on  the  31st  day  of  ]March,  1917.  The  deposit 
sUp  had  printed  thereon,  ''  Checks  and  drafts  on  other 
banks  credited  subject  to  payment.''  The  draft  and  bill 
of  lading  were  returned  to  Springville,  N.  Y.,  and  on  April 
2,  1917,  the  warrant  of  attachment  having  been  amended, 
the  sheriff  took  into  his  custody  the  draft  and  bill  of 
lading.  Dewey  Brothers  Company  defaulted  in  the 
original  action,  the  goods  were  sold  and  plaintiff  instituted 
this  action  upon  the  theory  that  the  sheriff  by  the  levy 
converted  its  goods. 
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Frank  Gibbons  for  appellant. 
WiUiam  W.  Dickinson  for  respondent. 

Judgment  affinned,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 


Michael  J.  Leahy,  Respondent,  v.  Chester  W.  Fatrlte, 
as  Trustee  in  Bankruptcy  of  Lucius  Engineering 
Company,  Appellant. 

Leahy  v.  Lticius  Engineering  Co.,  186  App.  Div.  354,  affirmed. 
(Arg^ued  December  10,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the   Supreme   Court  in   the  first  judicial  department, 
entered  February  7,  1919,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.    This  action  was 
originally  brought  against  the  Lucius  Engineering  Com- 
pany to  recover  damages  claimed  to  have  been  sustained 
by  the  plaintiff  by  the  abandonment  by  that  company  of 
a  sub-contract  whereby  it  agreed  to  haul,   distribute, 
erect,  rivet  and  paint  the  metal  work  covered  by  items 
19  and  20  in  the  schedule  of  unit  prices  contained  in  the 
principal  contract  between  the  plaintiff  and  the  Inter- 
borough  Rapid  Transit  Company  for  the  erection  of  an 
elevated  structure  known  as  the  Webster  Avenue  hne, 
Section  Number  9-B,  of  the  Dual  Rapid  Transit  Railroad 
in  the  city  of  New  York.    After  the  decision  by  the 
Appellate  Division  an  order  was  entered  continuing  the 
action  in  the  name  of  Chester  W.  Fairlie,  as  trustee  in 
bankruptcy  of  said  Lucius  Engineering  Company. 

Paul  Bonynge  for  appellant. 

Abram  J.  Rose  and  Alfred  C.  Petl6  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  iVNDREWs  and  Elkus,  J  J. 
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William  J.  Dempsey,  Plaintiff,  v.  Mount  Sinai  Hospital  i 

et   al.,    Defendants,    Thompson-Stakrett   Company, 
Respondent,  and  William  Nutley  et  al..  Appellants. 

Dempsey  v.  Mount  Sinai  Hospital,  186  App.  Div.  334,  afiOrmed.  I 

(Argued  Deoember  10,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment,  entered  March  26, 1919,  upon  , 

an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  reversing  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in 
an  action  to  foreclose  a  mechanic's  lien  and  directed 
a  dismissal  of  the  liens  of  the  appellants  herein.  The 
defendant  Mount  Sinai  Hospital  entered  into  a  contract 
with  the  defendant  Thompson-Starrett  Company  to 
make  certain  improvements  upon  its  hospital  property. 
The  Thompson-Starrett  Company  made  a  contract  with 
the  defendant  the  F.  H.  Chapman  Contracting  Company 
to  do  the  rock  and  earth  excavation  for  the  improvement. 
This  defendant  Chapman  Company  abandoned  the  work 
it  was  doing  for  the  Thompson-Starrett  Company  on 
September  18,  1916.  The  three  appellants  had  claims 
against  the  Chapman  Company  at  the  time  of  the  aban- 
donment of  the  work  by  that  company.  At  the  time  of 
this  abandonment  there  were  no  moneys  due  from  the 
Thompson-Starrett  Company  to  the  Chapman  Company, 
nor  did  any  moneys  subsequently  become  due.  Progress 
payments  were  to  be  made  of  eighty-five  per  cent  of  the 
value  of  the  work  at  contract  rates  as  the  work  progressed. 
The  remaining  fifteen  per  cent  was  to  be  paid  to  it  forty 
days  after  the  entire  completion  of  the  work.  The  appel 
lants  claim  that  their  liens  attach  to  this  reserve  notwith- 
standing it  was  not  due  and  notwithstanding  that  it  cost 
the  Thompson-Starrett  Company  more  to  complete  the 
work  than  the  contract  price. 

Harry  Lesser,  Moses  Cohen  and  Patrick  J.  McDonald 
for  appellants. 
Frederick  Hulse  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  McLaugh- 
lin, Andrews  and  Elkus,  J  J.     Dissenting:  Pound,  J. 
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The  Bankers  Service  Corporation,  Respondent,  v.  The 
Second  National  Bank  op  Allegheny,  Appellant. 

Bankers  Service  Corpn,  v.  Second  Nat,  Bank  of  Alleghenyf  181  App. 
Div.  655,  affinned. 

(Argued  December  10,  1919;  decided  January  6,  1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  1,  1918,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court  and 
granting  a  new  trial.    Plaintiff  and  the  First  National 
Bank  of  Allegheny,  whose  assets  have  been  transferred  to 
defendant  which  has  assumed  all  of  its  obligations  and 
liabilities,  entered  into  a  contract  in  writing  whereby  the 
plaintiff  agreed  to  procure  for  the  bank  a  certain  number 
of  new  accounts  and  the  bank  agreed  to  pay  plaintiff  a 
certain  amount   for   each   account   accepted.    Plaintiff 
procured  the  accoimts  and  the  bank  paid  the  agreed 
compensation  for  a  part  thereof.    Thereafter  it  notified 
the  plaintiff  that  certain  of  its  accounts  were  undesirable 
and  that  it  would  refuse  to  pay  therefor.    This  action 
was  brought  to  recover  the  amount  unpaid.     Defendant 
counterclaimed  for  an  amount  which  it  claimed  it  had 
paid  on  undesirable  accounts.    The  contract  contained 
the  following  provision:  "It  is  understood  and  agreed 
that  the  bank  has  the  right  to  refuse  payment  for  depos- 
itors accepted  from  the  corporation  where  such  accounts 
in  the  judgment  of  the  bank  are  undesirable.''    The 
Appellate  Division,  construing  the  contract,  held  that  it 
was  necessary  for  the  bank  in  order  to  take  advant^e  of 
the  clause  of  the  contract  entitling  it  to  refuse  payment 
for  undesirable  accounts,  to  cause  the  depositor  to  sever 
his  connection  with  the  bank  and  withdraw  his  deposit, 
and  on  this  ground  reversed  the  judgment  and  directed  a 
new  trial. 

Charles  Adkin  Baker  for  appellant. 
Clifford  H.  Owen  for  respondent. 

Order  affirmed  and    judgment  directed   for    plaintiff 
on  its  claim  and  dismissing  defendant's  counterclaim  in 
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accordance  with  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  HiscocK,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Florence  B.  Ennis,  Appellant,  v.  Howard  Chichester, 
Individually  and  as  Executor  of  William  H.  Brown, 
Deceased,  et  al.,  Respondents. 

Ennis  v.  Chichester^  187  App.  Div.  53,  affirmed. 
(Argued  December  10,  1919;  decided  January' 6,  1920.) 

Appeal  from  a  judgment,  entered  May  8, 1919,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  reversing  tf  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  directing  a  dismissal  of  the 
complaint.  The  action  was  to  establish  and  enforce  an 
alleged  oral  contract  said  to  have  been  made  by  William 
H.  Brown,  now  deceased,  with  Robert  McD.  Cugle, 
the  father  of  plaintiff,  in  or  about  the  year  1890,  whereby 
the  said  Brown  agreed  that  the  plaintiff  should,  upon  the 
death  of  said  William  H.  Brown,  receive  all  of  his  estate. 

Samuel  Seabury,  James  E.  Duross  and  William  Steele 
Grey  for  appellant. 
Francis  M,  Scott  and  Henry  Thompson  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Cardozo,  Pound,  McLaugh- 
lin, Andrews  and  Elkus,  J  J.    Dissenting:  Hogan,  J. 


Margaret  Grady,  as  Administratrix  of  the  Estate  of 
Michael  Grady,  Deceased,  Appellant,  v.  Lehigh 
Valley  Railroad  Company,  Respondent. 

Orady  v.  Lehigh  Valley  R.  R,  Co*,  188  App.  Div.  983,  aflfinned. 
(Argued  December  11,  1919;  decided  January  6,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  July  29,  1919,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
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by  the  court  at  a  Trial  Term  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  through  the  negUgence  of  defendant.  The 
intestate  was  a  section  foreman  in  the  employ  of  defendant 
and  was  killed  as  the  result  of  the  coUision  of  a  motor 
rail  car  on  which  he  was  riding  with  his  gang  and  a  light 
engine.  The  trial  court  granted  a  nonsuit  on  the  ground 
of  assumption  of  risk. 

Mortimer  L.  Sullivan  for  appellant. 
Halsey  Sayles  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin*,  Andrews  and  Elkus,  JJ. 


WiLHELMiNE   E.    Skou,    Appellant,    v.   The   Town   of 

North  Hempstead,  Respondent. 

Skou  V.  Town  of  North  Hem-pstead,  186  App.  Div.  960,  affirmed. 
(Argued  December  11,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  26,  1918,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term.  The 
complaint  alleged  that  plaintiff  is  the  owner  of  certain 
lands  in  the  town  of  North  Hempstead;  that  in  Jan- 
uary, 1916,  defendant,  "its  agents,  servants,  employees 
and  contractors,''  wrongfully  and  illegally  and  without 
the  consent  or  knowledge  of  plaintiff,  entered  upon  said 
lands,  removed  trees  and  earth,  excavated  and  constructed 
"  thereon,  therein,  thereunder  and  within  said  lands, 
certain  structures,  sewers,  manholes  and  lay  certain  pipes 
beneath  the  surface,  on  the  surface  and  extending  above 
the  surface,"  and  did  destroy  the  property  and  prevent  the 
usual  use  and  enjoyment  thereof  by  plaintiff;  that  since 
May  10,  1916,  defendant  has  continuously  maintained 
and  still  maintains  said  wrongful  and  unlawful  possession 
of  said  lands  and  has  likewise  continuously  wrongfully 
and  unlawfully  maintained  the  use  and  occupation  thereof 
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up  to  the  present  time,  to  the  exclusion  and  damage  of 
plaintiff;  that  such  use  for  sewer  purposes  is  perma- 
nent and  is  an  appropriation  of  the  land.  Judgment  was 
demanded  for  the  damage  sustained. 

Lilian   Herbert   Andrews    and    George   J.    KHgen  for 
appellant. 
Erastus  J.  Parsons  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  JJ. 


Catherine  E.  Van  Ingen,  Respondent,  v.  The  Jewish 
Hospital  of  Brooklyn,  Appellant. 

Van  Ingen  v.  Jewish  Hospital  of  Brooklyn,  182  App.  Div.  10,  a|&rmed. 
(Argued  December  11,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme.  Court  in  the  second  judicial 
department,  entered  March  1,  1918,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  through  the  negligence  of  defendant.  Plaintiff 
while  riding  in  an  automobile  was  injured  as  the  result 
of  a  colUsion  with  a  motor  ambulance  owned  by  defend- 
ant and  being  used  in  bringing  a  patient  to  the  hospital. 
The  defenses  were,  first,  that  as  a  charitable  corporation 
the  defendant  was  not  responsible  for  the  negligence  of 
its  servants,  and  second^  that  at  the  time  of  the  accident 
it  was  acting  as  an  agent  of  the  city  of  New  York  in 
transporting  a  charity  patient  and  in  so  doing  was  per- 
forming a  governmental  function,  and,  therefore,  was  not 
responsible  for  the  negligence  of  its  chauffeur. 

Frank    Verner   Johnson   and   Amos   H.   Stephens   for 
appellant. 
Frank  W.  Holmes  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  ^Vndrews  and  Elkus,  JJ. 
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Peter  J.  PiERsoN,  Respondent,  v.  Interborough  Rapid 

Transit  Company,  Appellant. 

Pierson  v.  Interborough  Rapid  Transit  Co\f  184  App.  Div.  678, 
affinned. 

(Ar^ed  December  12,  1919;  decided  January  6,  1920.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  13,  1918,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in  an  action 
to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  through  the  negligence  of  defendant. 
Plaintiff  was  employed  as  a  guard  on  the  defendant's 
railroad.  On  the  day  of  the  accident,  his  train  having 
arrived  at  its  terminal  station,  he  was  relieved  from 
duty,  another  guard  took  his  place  and  he  walked  out  of 
the  train,  of  which  his  car  had  been  a  part,  and  up  to 
the  front  car,  boarded  it,  went  to  the  front  of  it,  sat  down 
and  began  reading  his  newspaper,  and  so  remained  until 
the  accident  occurred.  He  was  at  the  time  on  his  way 
to  keep  an  appointment  he  had  that  day  with  his  dentist. 
Defendant  contended  that  the  plaintiff  had  no  cause 
of  action  at  common  law,  his  sole  remedy  being  under 
the  Workmen's  Compensation  Law;  and  that  the  plaintiff 
was  not  a  passenger,  and  that  the  maxim  res  ipsa  loquitur 
does  not  apply. 

The  courts  below  held  that  defendant  owed  plaintiff 
its  duty  to  a  passenger. 

Frederick   J,    Moses   and   James  L.   Quackenbush   for 
appellant. 
John  C.  Robinson  and  Frank  L,  Tyson  for  resf>ondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin,  Andrews  and  Elkus,  J  J. 
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Effie  Fisher,  Appellant,  v.  Isaac  Fisher,  Defendant, 
and  Charles  H.  Hulett,  as  Administrator  of  the 
Estate  of  Abram  Felker,  et  aL,  Respondents. 

Fisher  v.  Fisher,  184  App.  Div.  930,  affirmed. 

(Argued  December  4,  1919;  decided  January  13,  1920.) 

Appeal  from  a  judgment,  entered  Jime  7, 1918,  upon  an 
order  of  the  AppUate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  directing  a 
dismissal  of  the  complaint  in  an  action  to  partition  real 
property.  Plaintiff  claimed  title  under  an  alleged  oral 
agreement  whereby  she  was  to  have  the  property  in 
return  for  certain  services  to  be  performed  for  the  then 
owner.  The  defendants,  respondents,  are  heirs  and  next 
of  kin  of  said  owners  now  deceased,  and  claim  the  property 
by  right  of  descent.  The  Appellate  Division  held:  "1. 
That  the  finding  of  the  making  of  a  contract  is  not  sup- 
ported by  such  clear  and  convincing  evidence  as  is  required 
under  the  rule  appUcable  to  cases  of  this  nature.  2.  That 
even  if  such  contract  was  made,  the  evidence  is  insufficient 
to  show  a  performance  by  plaintiff." 

Edward  W.  Cregg  for  appellant. 

Charles  T.  Ennis  and  Myric  M.  Kelly  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Chase,   Collin,   Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Andres  Lajam,   Respondent,  v.    Abraham  Sahdala  & 

Son  Corporation,  Appellant. 

Lajam  v.  Sahdala  &  Son  Corporation^  188  App.  Div.  965,  affirmed. 
(Submitted  December  5,  1919;  decided  January  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
June  30,  1919,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.  This  action  was  brought  to 
recover  damages  for  the  non-acceptance  of  a  draft.  The 
complaint  alleged  in  substance  that  the  plaintiff  was  a 
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trader  doing  business  in  the  Dominican  Republic  and  in 
New  York  city  and  other  places,  and  that  the  defendant 
was  engaged  in  the  import  and  export  commission  and 
banking  business  in  the  city  of  New  York;  that  in  Decem- 
ber, 1914,  the  defendant,  as  an  inducement  to  procure  the 
plaintiff  to  trade  with  the  defendant,  opened  a  credit  in 
defendant's  estabUshment  in  New  York  in  favor  of  plain- 
tiff and  without  Umitation  of  time,  in  the  sum  of  $2,000, 
to  be  utiUzed  by  the  plaintiff  by  means  of  drafts  or  bills  of 
exchange  to  be  drawn  by  plaintiff  on  defendant,  payable 
at  sixty  days'  sight;  that  thereafter  plaintiff  drew  his 
draft  against  defendant  at  sixty  day«  which  draft  was 
duly  presented  for  acceptance  but  that  defendant  "  negli- 
gently, wilfully  and  wrongfully  and  in  gross  violation  of 
its  duty  to  plaintiff  in  the  premises  refused  to  accept 
the  same;"  that  said  draft  was  accordingly  protested  and 
the  cost  thereof  paid  by  the  plaintiff,  who  by  reason  of  the 
premises  suffered  loss  and  damages  to  his  credit  and 
business  standing,  and  great  mental  anxiety  and  suffering. 
As  a  defense  defendant  alleged  that  the  alleged  credit  was 
merely  an  imaccepted  offer  of  credit,  and  that  the  plaintiff 
never  accepted  or  consented  to  the  said  offer  and  never 
paid  the  defendant  any  money,  property  or  other  considersr- 
tion  for  said  offer  of  credit,  and  that  the  minds  of  the 
parties  never  met;  and  fmther,  that  on  or  about  March 
26,  1915,  and  before  the  said  draft  was  drawn,  the  defend- 
ant notified  plaintiff  that  it  withdrew  and  canceled  the 
offer  of  credit. 

Benjamin  Patterson  and  George  Bell  for  appellant. 
Perry  Allen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,   Ch.  J.,   Chase,  Collin,  Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 
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In  the  Matter  of  the  Accounting  of  James  S.  Meng,  as 
Executor  of  Henry  Bischoff,  Deceased,  Respondent 
and  Appellant. 

Elizabeth  Bischoff,  Appellant  and  Respondent;  Mor- 
gan J.  O'Brien,  Jr.,  as  Special  Guardian,  Respondent. 

(Submitted  January  5,  1920;  decided  January  13,  1920.) 

Motions  by  James  S.  Meng,  as  xecutor,  and  by  Annie 
L.  Meng  for  re-argument  each  denied,  with  ten  dollars 
costs  and  necessary  printing  disbursements.  (See  227 
N.  Y.  264.)  

Susie  V.  Hollender,  as  Administratrix  with  the  Will 
Annexed  of  John  A.  Goodenough,  Deceased,  Appel- 
lant, V.  Frederick  H.  Wallace,  as  Administrator  of 
Christopher  D.  Wallace,  Deceased,  Respondent. 

(Submitted  January  5,  1920;  deoided  January  13,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  227  N.  Y. 
614.)  

In  the  Matter  of  the  Application  of  International 
Railway  Company,  Respondent,  for  a  Writ  of  Man- 
damus against  The  Public  Service  Commission, 
Second  District. 

The  City  of  Buffalo,  Appellant. 

(Submitted  January  5,  1920;  decided  January  13,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  prnting  disbursements.  (See  226  N.  Y. 
474.) 

William  J.  Schieffelin,  Respondent,  v.  John  F.  Hylan 

et  al.,  Constituting  the  Board  of  Estimate  and  Appor- 

'  tionment  of  the  City  of  New  York,  iet  al.,  Appellants. 

(Submitted  January  5,  1920;  decided  January  13,  1920.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs  and 
necessary  printing  disbursements.     (See  227  N.  Y.  593.) 
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Valentine  E.  Macy  et  aL,  as  Substituted  Trustees 
imder  the  Will  of  Josiah  Macy,  Jr.,  Deceased, 
Respondents,  v.  Kate  M.  Ladd,  Appellant  and 
Respondent,  and  Valentine  E.  Macy  et  al., 
Respondents  and  Appellants. 

Decedent's  estate  —  trust  —  apportionment  between  life 
beneficiaries  and  reznainderx^en  of  subsidiary  stocks  dis- 
tributed on  dissolution  of  holding  corporation,  stock  of 
which  formed  part  of  trust  fund. 

This  action  was  brought  by  trustees  under  a  will  for  instructions 
as  to  the  disposition  to  be  made  of  securities  distributed  to  them  by 
the  Standard  Oil  Company  upon  its  dissolution  and  in  regard  to 
certain  stock  dividends  declared  and  issued  by  several  of  the  sub- 
sidiaries subsequent  to  the  distribution.  The  judgment  of  the 
Appellate  Division  is  modified  in  accordance  with  the  principles  laid 
down  in  U.  S.  Trust  Co,  of  N,  Y.  v.  Heye  (224  N.  Y.  242). 

Macy  V.  Ladd,  182  App.  Div.  216,  modified. 

(Argued  November  19,  1919;  decided  January  13,  1920.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  17,  1918,  modifying  and  affirming  as  modi- 
fied a  judgment  entered  upon  the  report  of  a  referee. 

Richard  V.  Lindabury  and  WiUiam  W.  Ladd  for  Kate 
M.  Ladd,  appellant  and  respondent. 

John  A.  Garver  and  Cortland  Belts  for  Valentine  E. 
Macy  et  aJ.,  respondents  and  appellants. 

Ernest  P.  Hoes  and  Frank  L.  Hall  for  Josiah  M.  WiUets 
et  al.,  respondents  and  appellants. 

Albridge  C.  Smith  for  Valentine  E.  Macy  et  al.,  as 
trustees,  respondents. 

Per   Curiam.    The   judgments   of   the   courts   below  ^ 
determine   the  respective  rights  of  the  parties  in   the  * 
stocks  of  the  so-called  Standard  Oil  subsidiaries  distrib- 
uted in  1911  and  1912  pursuant   to  the  decision  of  the 
Federal  Supreme  Court.     {Standard  Oil  Co.  of  N.  J.  v. 
United  States,  221  U.  S.  1.) 

This  action  was  brought  by  the  substituted  trustees 
under  the  will  of  Josiah  Macy,  Jr.,  deceased,  of  the  trust 
thereby  created  for  the  benefit  of  the  defendant  Kate  M. 
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Ladd  and  remaindermen  for  instructions  in  regard  to  the 
stock  so  distributed,  and  in  regard  to  certain  stock 
diridends  and  rights  declared  and  issued  by  several  of 
the  subsidiaries  subsequent  to  the  distribution. 

The  general  principles  governing  this  distribution  were 
decided  by  this  court  in  the  case  of  U.  S.  Trust  Co.  of 
N.  Y.  V.  Heye  (224  N.  Y.  242,  modifying  181  App.  Div. 
544),  and  it  is  needless  to  restate  them.  While  it  is  urged 
that  the  evidence  is  not  identical,  the  history  of  the  various 
stocks  is  essentially  the  same.  It  is  difficult  to  reach 
diflferent  conclusions  in  two  cases  so  closely  connected. 
The  decision  of  this  court  in  the  Heye  case  had  not  been 
announced  when  the  Appellate  Di\dsion  decided  the  case 
at  bar.  The  latter  court,  therefore,  foUowed  its  own 
decision  in  the  Heye  Case  (181  App.  Div.  544),  which  has 
since  been  modified  by  this  court,  and  it  is  now  necessary 
to  follow  such  modifications  here  so  far  as  the  facts  are 
the  same,  and  make  other  modifications  based  on  the 
fact  that  the  trust  in  this  estate  was  created  some  seven 
years  before  the  trust  in  the  Heye  case. 

The  court  has  adopted  March  23,  1892,  as  the  date 
when  the  trust  was  set  up.  This  is  the  date  when  tes- 
tator's yoimgest  child  attained  his  majority,  at  which 
time  the  trustees  were  directed  to  divide  the  residuary 
estate  into  shares,  and  is  the  proper  date,  although  the 
trust  securities  were  not  physically  segregated  by  the 
trustees  until  March  16,  1893. 

It  is  also  urged  that  on  June  10,  1896,  a  judgment  of 
the  Supreme  Court,  New  York  county,  was  rendered  in 
an  action  brought  by  the  then  executors  and  trustees  of 
the  will  of  Josiah  Macy,  Jr.,  deceased,  for  instructions 
in  regard  to  the  disposition  of  certain  Standard  Oil  trust 
certificates  then  held  by  them,  and  it  is  contended  that 
this  judgment  settled  the  plaintiffs'  accounts  and  con- 
strued the  will  as  bearing  upon  the  rights  and  duties  of 
the  trustees  in  regard  to  the  Standard  Oil  securities  in 
such  manner  as  to  constitute  an  adjudication  binding  on 
the  life  beneficiary  here,  that  all  of  the  subsidiaries'  stocks 
distributed  in  1911-1912  and  all  subsequent  accumulations 
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thereof  by  way  of  stock  dividends  and  rights  were  capital 
of  this  testamentary  trust.  This  contention  cannot 
prevail.  No  issue  arose  or  was  litigated  in  that  case  with 
respect  to  the  rights  of  the  Uf e  beneficiary  and  remainder- 
men as  against  each  other,  which  affects  the  situation 
here. 

The  rules  stated  in  the  Heye  case  are  to  be  worked  out 
upon  the  facts  of  this  trust  as  follows: 

1.  As  was  decided  in  the  Heye  case,  all  of  the  stock  of 
the  Standard  Oil  Co.  (Nebraska)  and  1 1  /25  of  the  stock 
of  the  Standard  Oil  Co.  (California)  should  be  apportioned 
to  capital  instead  of  income.     (224  N.  Y.  257-259.) 

It  is  urged  that  the  proofs  in  this  case  show  that  the 
shares  in  question,  or  part  thereof,  were  paid  for  out  of 
accumulated  earnings  and  should  go  to  the  life  tenant, 
but  the  evidence  in  the  two  cases  does  not  differ  essentially. 
It  is  not  enough  to  show  that  payment  was  made  out  of 
accumulated  earnings.  It  must  appear,  in  order  to 
sustain  the  contention  of  the  life  tenant,  that  payment 
was  made  out  of  earnings  accumulated  subsequent  to  the 
formation  of  the  trust.  As  was  said  in  the  Heye  case, 
this  transaction  was  but  an  exchange  of  stock. 

2.  The  trustees  take  the  position  that  the  court  below 
should  have  awarded  to  the  life  beneficiary  2000/16875 
of  84  shares  of  the  Galena  Signal  Oil  Co.  preferred  stock 
received  by  the  Ladd  trustees  in  1911.  This  stock  was 
awarded  to  capital  in  the  Heye  case,  but  it  was  bought  by 
the  Standard  Oil  Co.  out  of  the  accumulated  earnings 
and  is  practically  conceded  to  the  Ufe  beneficiary. 

3.  The  trust  was  set  up  in  the  Heye  case  on  May  10, 
1899.  In  the  present  case  the  date  was  March  23,  1892. 
The  Appellate  Division  for  this  reason  awarded  the 
Continental  Oil  Co.  stock,  939  shares,  purchased  August 
22,  1893,  the  Swan  &  Finch  Co.  stock,  250  shares,  pur- 
chased July  23,  1894,  and  the  Vacuum  Oil  Co.  stock,  1 
share,  purchased  July  11,  1896,  to  the  life  beneficiary, 
because  the  purchase  in  each  case  was  made  from  accu- 
mulated earnings.  While  it  appears  that  the  shares  were 
raid  for  out  of  accumulated  earnings,  it  does  not  appear 
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when  such  earnings  were  accumulated.  The  Bome- 
Scrymser  stock,  purchased  March  30,  1893,  one  year 
after  the  formation  of  the  trust,  was  properly  assigned 
to  capital,  because  the  time  of  the  purchase  was  so  soon 
after  the  formation  of  the  trust  as  to  indicate  that  the 
earnings  were  accumulated  prior  to  such  formation.  The 
same  rule  should  be  applied  here  and  the  shares  assigned 
to  capital. 

4.  S.  W.  Penna.  Pipe  Line  Co.,  Washington  Oil  Co. 
and  Crescent  Pipe  Line  Co.  belong  to  corpus  as  in  the 
Heye  case,  and  were  properly  awarded  thereto  in  this 
case.  The  trustees  see  substantial  ground  for  the  con- 
tention that  they  should  go  to  the  life  tenant,  but  the 
prior  holding  on  the  same  facts  is  controlling  here. 

5.  Cumberland  Pipe  Line  Co.  and  Prairie  Oil  and  Gas 
Co.  were  awarded  to  capital  in  the  Heye  Case  (224  N.  Y. 
257)  and  this  case.  No  evidence  is  foimd  that  these 
shares  were  paid  for  out  of  accumulated  earnings.  It 
follows  that  when  they  were  distributed  the  capital  of  the 
company  holding  them  was  reduced. 

6.  Illinois  Pipe  Line  Co.  and  Prairie  Pipe  Line  Co. 
stock,  assigned  to  income  in  the  Heye  case,  do  not  appear 
in  this  case. 

The  judgment  of  the  Appellate  Division  should  be 
modified  as  follows:  Eleven  twenty-fifths  (11/25)  of 
the  stock  of  the  Standard  Oil  Co.  (California)  apportioned 
to  capital;  fourteen  twenty-fifths  (14/25)  to  the  Ufe  bene- 
ficiary; also  to  the  life  beneficiary  2000/16875  of  the  84 
shares  of  Galena  Signal  Oil  Co.  stock,  received  by  the  Ladd 
trustees  in  1911;  all  of  the  stock  of  the  Standard  Oil  Co. 
(Nebraska),  Continental  Oil  Co.,  Swan  &  Finch  Co. 
and  Vacuum  Oil  Co.  stock  apportioned  to  capital.  In 
other  respects  the  judgment  aflSrmed,  without  costs  to 
either  party. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  McLaugh- 
lin, Crane  and  Andrews,  JJ.,  concur. 

Judgment  accordingly. 
43 
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In  ^l^emotiam 


PROCEEDINGS  IN  THE  COURT  OF  APPEALS 

In  Reference  to  the  Death  of 

Hon.  WILUAM  H.  CUDDEBACK, 

late  one  of  the  Associate  Judges  of  the  Court. 


On  the  29th  day  of  September,  1919,  at  the  opening  of 
the  court,  Judge  Pound  read  the  following: 

Judge  Cuddeback  died  at  Goshen,  New  York,  on  the 
16th  day  of  August,  1919,  and  was  buried  in  the  Goshen 
Cemetery  on  the  19th  day  of  August,  1919.  He  was 
born  at  Deer  Park,  Orange  county,  New  York,  on  the 
5th  day  of  March,  1852,  of  Norman  French  and  Dutch 
ancestry.  Educated  at  Cornell  University  and  admitted 
to  the  bar  in  1877,  he  removed  to  Buffalo  in  1885  and 
there  began  a  long  career  of  professional  and  public 
distinction.  He  was  appointed  by  Governor  Flower 
and  reappointed  by  Governor  Morton  as  a  member  of  the 
Board  of  Managers  of  the  Craig  Colony  for  Epileptics  at 
Sonyea,  New  York.  He  served  as  Corporation  Counsel 
in  the  years  1897-1901  with  notable  success.  Later  he 
was  the  nominee  of  the  Democratic  and  Independence 
League  parties  for  Justice  of  the  Supreme  Court  in  the 
Eighth  Judicial  District.  In  1912  he  was  elected  an 
Associate  Judge  of  the  Court  of  Appeals. 

Judge  Cuddeback  was  a  trained  lawyer  of  judicial 
temperament.  Politically  and  consistently  a  Democrat, 
he  had,  like  Church  and  Grover,  occupied  an  honored 
place  among  the  party  chieftains,  but  no  shadow  of  par- 
tisanship fell  upon  the  clear  record  of  his  judicial  life. 
In  his  place  he  was  every  inch  the  judge  —  quiet  and 
attentive  in  hearing;  deliberate  and  thoughtful  in  con- 
sultation; wise  and  impartial  in  decision. 
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While  he  recognized  the  necessity  of  adjusting  l^al 
principles  to  the  changing  experiences  of  Ufe,  he  departed 
reluctantly  from  established  rules.  His  judgment  was 
not  easily  blown  about  by  gusts  of  popular  fancy,  yet 
his  spirit- was  progressive  and  his  knowledge  of  public 
needs  practical. 

His  opinions,  although  comparatively  few  and  brief, 
are  worthy  of  their  place  in  the  reports.  In  them  direct 
and  simple  thought  finds  plain  and  calm  expression  with- 
out the  use  of  superfluous  words.  Free  alike  from  the 
adornments  of  rhetoric  and  the  display  of  research  which 
at  times  illumine  the  prosaic  pages  of  judicial  decisions, 
his  style  indicates  the  unconvoluted  working  of  his  mind. 

The  burden  of  judicial  labor,  laid  upon  him  late  in  life, 
proved  too  heavy  for  his  frail  constitution  and  to  it  was 
soon  added  the  load  of  ill-health,  under  which  he  uncom- 
plainingly struggled  for  some  years  before  his  death.  Con- 
finement in  court  and  consultation  rooms  did  not  tend  to 
restore  his  strength,  but  he  took  no  rest  which  was  not 
enforced.  Relaxation  and  recreation  found  smaU  place 
in  his  simple  habits  of  life.  His  associates  observed  with 
pain  how  the  tired  body  and  brain  contended  on  uneven 
terms  with  nature,  until  the  end  came  at  the  conclusion 
of  the  year's  work. 

Judge  Cuddeback's  disposition  was  cheerful  and 
friendly.  His  intimacies  were  few,  but  he  was  staunch 
and  loyal.  Those  who  lived  day  by  day  in  close  touch 
with  him  never  heard  him  utter  an  unkind  word  nor 
make  a  sharp  retort.  He  was  not  disposed  to  dogmatize, 
nor  did  pride  of  opinion  affect  his  final  judgment. 

In  sorrow  for  his  death ;  in  recognition  of  his  judicial 
services;  in  testimony  of  his  manly  patience  under  affic- 
tion,  the  Court  orders  this  memorial  to  be  placed  upon 
its  records. 
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ABSTRACT  QUESTION. 

See  People  ex  rd,  Safford  v.  Washburn  (Mem.),  586. 

ACCOUNTING. 

See  Matter  of  Lyons  (Mem.),  564. 

Agreement  between  two  firms  of  architects  to  design  and  supervise 
construction  of  buildings  for  a  railroad  company,  a  certain  member 
of  one  of  the  firms  to  be  executive  head  —  contract  with  raihx>ad 
company  in  pursuance  of  such  agreement  —  cancellation  of  contract 
by  railroad  company  upon  death  of  executive  head  of  associated 
architects  —  right  of  surviving  partners  of  deceased  executive  head 
to  accounting  and  division  of  commissions  earned  under  contract 
with  railroad  company. 

See  Partnership,  2. 

AGRICULTURAL  LAW. 

Construction  and  application  of  section  55  —  A  creamery  association 
organized  under  the  Business  Corporations  Law  not  a  **  producer  '* 
ivilhin  meaning  of  statute.  A  creamery  association  organized  under 
the  Business  Corporations  Law  (Cons.  Laws,  ch.  4),  the  largest  part 
of  the  business  of  which  consists  of  buying  milk  and  cream  for  sal©, 
is  not  a  "  producer  "  of  milk  or  cream  within  the  meaning  of  section 
55  of  the  Agricultural  Law  (Cons.  Laws,  ch.  1).  Hence  the  com- 
missioner of  agriculture  was  not  authorized  to  take  and  enforce  for 
the  benefit  of  such  an  association  the  bond  which  is  required  by  section 
55  of  that  act,  having  the  condition  that  a  licensee  thereunder  to 
sell  milk  or  cream  shall  pay  all  amounts  due  to  those  who  have  sold 
milk  or  cream  to  him.  The  language  means  "  producers  "  who  have 
sold  to  the  licensee,  and  those  only.     Wilson  v.  Israel.  423 

ALIMONY. 

Action  by  persons,  claiming  to  be  entitled  to  property  of  a  husband 
now  deceased,  to  annul  his  marriage  to  the  defendant  on  ground 
that  he  was  a  lunatic  and  incapable  of  entering  into  a  marriage  con- 
tract —  plaintiffs  in  such  action  not  required  to  pay  alimony  and 
counsel  tee  to  defendant. 

See  Husband  and  Wife,  2. 

ANNULMENT. 

Alimony  —  action  by  persons,  claiming  to  bo  entitled  to  property 
of  a  husband  now  deceased,  to  annul  his  marriage  to  the  defendant 
on  ground  that  he  was  a  lunatic  and  incapable  of  entering  into  a 
marriage  contract  —  plaintiffs  in  such  action  not  required  to  pay 
alimony  and  counsel  fee  to  defendant. 

See  Husband  and  Wife,  2. 

APPEAL. 

1.  When  reversal  by  Appellate  Dirif<ion  **  upon  the  facts  **  7ny^t  be 
presumed  to  have  been  made  upon  the  law.  Whore  the  Appellate  Division 
reversed  a  judgment  entered  upon  findings  made  at  Trial  Term 
"  upon  the  facts  **  without  further  specification,  it  must  be  conclusively 
presumed  that  the  reversal  was  made  upon  the  law  in  accordance 
with  section  1338  of  the  Code  of  Civil  Procedure.  Seneca  Distributing 
Co.  v.  Fulton.  48 
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2.  //  terms  of  policy  of  insurance  are  unambiguous  its  construdion 
is  a  question  of  law  reviewable  by  the  Court  of  Appeals.,  If  the  terms 
of  a  policy  of  liability  insurance  are  unambig^uous,  its  construction 
is  a  question  of  law  for  the  court,  which  survives  the  unanimous 
decision  of  the  Appellate  Division  and  is  subject  to  review  by  the 
Coiirt  of  Appeals.     Hartigan  v.  Casualty  Co,  of  America,  175 

3.  UnanimoxAS  affirmance  by  Appellate  Division  of  order  confirming 
report  of  commissioners  in  proceedings  by  city  of  New  York^  to  acquire 
lands  for  water  supply  purposes,  not  appealable,  withovi  permission^ 
to  Court  of  Appeals.  The  amendment  to  section  190  of  tne  Code  of 
Civil  Procedure  (L.  1917,  ch.  290)  now  relates  the  practice  on  all 
appeals  from  judgments  or  orders  and  in  effect  supersedes  and  repeals 
special  provisions  of  statutes  permitting  appeals  in  particular  cases. 
Section  22  of  chapter  724  of  the  Laws  of  1905,  which  provides  that, 
in  a  proceeding  by  the  city  of  New  York  to  acquire  land  for  its 
additional  water  supply,  an  appeal  may  be  taken,  must,  therefore, 
be  deemed  repealed  in  so  far  as  it  permits  an  appeal  to  the  Court  of 
Appeals,  without  permission,  from  an  imanimous  affirmance  of  an 
order  finally  determining  such  a  proceeding.  Matter  of  Brigham  v. 
City  of  New  York  (Mem.).  575 

4.  When  judgment  entered  upon  order  of  reversal  insufficient  —  Cctse 
remitted  to  Supreme  Court  for  perfection  of  judgment  —  Not  reviewable 
by  Court  of  Appeals  on  appeal  from  order  alone.  When  the  Appellate 
Division  in  reversing  a  judgment  makes  new  findings  of  fa«t  and 
conclusions  of  law  and  by  its  order  provides  for  equitable  relief  and 
costs  and  directs  that  judgment  be  entered  accordingly,  the  entry 
of  a  ludgment  which  merely  recites  the  reversal  of  the  judgment  and 
adjuages  recovery  of  costs  is  insufficient,  and  the  Court  of  Appeals, 
upon  appeal  therefrom,  will  remit  the  case  to  the  Supreme  Court 
for  perfection  of  the  judgment.  The  decision  of  tne  AppeUato 
Division  is  not  reviewable  by  an  appeal  from  the  order  made  tnereat 
alone,  but  must  be  from  the  judgment  entered  upon  the  order  of 
reversal.     Hermann  v.  Ludwig  (Mem.).  632 

See  Earle  v.  Earle  (Mem.),  578;  Matter  of  People  v.  U.  S,  Grand 
Lodge  (Mem.),  578;  Northern  W.  L.  Co,  v.  Village  of  Ossining 
(Mem.),  579;  Abt  v.  Klugman  (Mem.),  580;  Feinstein  v. 
Massachusetts  B.  &  Ins.  Co.  (Mem.),  580;  Tri-BuUion  S. 
&  D.  Co,  V.  Corliss  (Mem.),  581;  Fort  v.  Globe  cfc  Rutgers 
Fire  Ins.  Co,  (Mem.),  ,581;  Gary  v.  Town  of  Scipio  (Mem.), 
582;  Zunino  v.  Parodi  Cigar  Co,  (Mem.),  582;  Alberti  v. 
Heineman  (Mem.),  583;  Cohen  v.  N.  F.,  0,  &  W,  Ry,  Co. 
(Mem.),  584;  Lawler  v.  Sheffield  Construction  Co.  (Mem.), 
588;  People  v.  Trincal  (Mem.),  592;  People  v.  Saul  (Mem.), 
601;  Matter  of  Fischer  (Mem.),  617;  Campbell  v.  Tunnicliff 
(Mem.),  623;  Dyer  v.  Silkman  (Mem.),  624;  Rottenberg  v. 
Englander  (Mem.),  626;  People  v.  Scher  (Mem.),  631; 
Laberheim  v.  Ehret  (Mem.),  646;  Johnson  v.  Westchester 
Street  R,  R.  Co,  (Mem.),  653. 

When  Court  of  Appeals  not  precluded  from  reviewing  unanimous 
decision  of  Appellate  Division. 

See  Courts,  2. 

When  new  trial  should  be  ordered. 
See  Negligence,  6. 

When  error  for  Appelate  Division  to  reverse  on  ground  of  con- 
tributory Heglip:(^n(ie  —  when  defense  of  assumption  of  risk  is  not 
available  on  appeal. 

See  Negligence,  10,  11. 
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APPELLATE  DIVISION. 

When  reversal  by  Appellate  Division  **  upon  the  facts  "  presumed 
to  have  been  made  upon  the  law. 

See  Appeax,,  1. 

When  error  for  Appellate  Division  to  reverse  on  ground  of  con- 
tributory negligence. 

See  Negligence,  10. 

ARBITRATION. 

See  Matter  of  Wheat  Export  Co,  (Mem.),  595. 

ASSAX7LT. 

When  owner  of  apartment  house  not  liable  for  injuries  to  child 
thrown  off  of  sidewalk  by  janitor  of  the  ax>artment  house  to  prevent 
her  from  roller  skating  on  sidewalk. 

See  Master  and  Servant,  1. 

ASSUMED  NAME. 

See  People  v.  Scher  (Mem.),  631. 

ATTORNEY  AND  CLIENT. 

1.  An  agreement  by  an  administrator  to  vay  an  attorney  a  certain 
percentage  of  the  recovery  for  the  death  of  the  administrator's  child  is 
only  binding  on  his  share  thereof.  The  father  of  an  infant  child,  who 
has  been  appointed  an  administrator  to  bring  an  action  for  damages 
for  the  death  of  the  child,  may  bind  his  own  interest  in  the  recovery 
by  an  agreement  to  pay  attorneys  a  specified  contingent  fee,  but  he 
cannot,  without  the  consent  of  the  child's  mother,  who  is  entitled  to 
one-half  of  the  recovery  (Code  Civ.  Pro.  §  1905),  bind  her  interest 
therein  as  to  the  amount  of  such  fee.  The  lien  upon  the  mother's 
share  of  the  recovery  must  be  restricted  to  a  reasonable  amount 
fixed  by  the  court.  (Code  Civ.  Pro.  §  1903.)  It  is  unimportant 
that  the  father  fixed  th*^  terms  of  the  retainer  before  his  appointment 
as  administrator.  By  prosecuting  the  action  after  appointment,  he 
approved  and  continued  the  arrangement.  The  attorneys  have  a 
lien  upon  his  share  for  one-half  of  the  contingent  fee  agreed  upon  by 
him.     Matter  of  Reisfeld,  137 

2.  Contingent  fee  —  Contract  between  attorney  and  client  valid  in 
absence  of  fraud  —  Such  conliact,  hoivever^  between  attorney  and  executor 
for  prosecuting  action  for  death  subject  to  revieiv  by  court,  A  contingent 
fee  contract  made  between  client  and  attorney  on  retaining  the  latter 
is,  in  the  absence  of  legal  fraud,  valid.  But  when  the  contract  is 
between  the  executor  or  administrator  under  section  1902  of  the 
Code  of  Civil  Procedure  and  an  attorney,  for  the  purpose  of  prose- 
cuting or  maintaining  an  action  under  the  section,  the  law  imix)ses 
the  s^ditional  condition  that  as  to  the  damages  received,  or  as  to 
the  beneficiaries,  the  contract  is  subject  to  the  power  of  the  court  to 
determine  the  reasonable  or  suitable  compensation  or  expenditure  to 
the  attorney  which  may  be  deducted  from  the  recovery.  The  con- 
tract, as  a  matter  of  law,  through  implication,  includes  that  rule  of 
law.     Matter  of  Meng.  264 

3.  Judgment  —  Set-off — TAen  of  attorney  upon  judgment  in  his 
clienVs  favor  —  Such  judgment  cannot  be  set  off  against  another  except 
subject  to  the  lien  of  the  attorney.  Under  the  statute  (Judiciary  Law 
[Cons.  Laws,  ch.  30],  §  475)  an  attorney  has  a  lien  upon  his  client's 
cause  of  action  which  attaches  to  a  judgment  in  his  client's  favor 
"  and  the  proceeds  thereof  in  whosoever  hands  they  may  come," 
and  where  judgment  debtors  have  purchased  a  judgment  against  their 
judgment  creditor  and  seek,  in  an  action  in  equity,  to  have  the 
judgement  assigned  to  them  ^i^t  off  against. the  judgment  which  they 


680  INDEX. 

ATTORNEY  AND  CLIENT  —  Continued. 

owe,  such  set-oflf  cannot  be  allowed  except  subiect  to  the  lien  of  the 
attorneys  of  the  party  who  obtained  tne  judgment  against  them. 
Beecher  v.  Vogt  Manfg.  Co,  468 

ATTORNEYS. 

What  constitutes  an  attomey-at-law  —  illegal  practice  of  law. 

See  Crimes,  1-3. 

When  drawing  of  bill  of  sale  and  chattel  mortgage  by  corporation 
does  not  constitute  practice  of  law  in  violation  of  statute. 

See  Crimes,  4. 

AUTOMOBILES. 

Chauffeur,  hired  and  paid  by  garage  company  to  operate  auto* 
mobile  rented  by  company  for  a  fixed  period  at  a  fixed  rental  for  the 
use  of  the  lessee,  not  the  servant  of  the  lessee. 

See  Negligence,  8. 

When  master  not  liable  for  iniuries  to  person  riding  in  automobile 
with  chauffeur  without  knowledge  or  permission  of  owner  —  when 
such  person,  whether  riding  by  invitation  or  by  permission  of  chauffeur, 
not  licensee  of  owner  for  whose  safety  he  was  responsible  —  erroneous 
instructions  to  jury. 

See  Negligence,  16. 

BANKRUPTCY. 

See  Milkman  v.  Casesa  (Mem.),  615. 

Building  contract  —  provision  that  if  contractor  abandoned  work 
before  completion,  building  material  on  property  could  be  used  by- 
owner  in  completion  of  work  and  as  part  payment  of  contractor's 
obligation  —  when  upon  contractor's  failure  to  complete  work,  owner 
took  possession  of  materials,  a  trustee  in  bankruptcy  for  contractors 
thereafter  appointed  cannot  recover  value  of  such  materials. 

See  Contract,  2. 

BANKS  AND  BANKING. 

Forgery  —  action  by  drawer  of  checks  to  recover  from  bank,  which 
paid  checks  on  indorsements  forged  by  drawer's  agent  who  afterward 
indorsed  in  his  own  name  for  his  own  account  —  indorsement  by 
agent  not  guaranty  of  validity  of  forged  indorsements  binding  on 
drawer  —  failure  of  drawer,  having  knowledge  of  other  forgeries  of 
its  agent,  to  notify  bank  —  when  effect  of  such  failure  question  of 
fact  for  the  jury  —  erroneous  exclusion  of  evidence. 

See  Bills,  Notes  and  Checks,  4-6. 

BASTARDY. 

See  Coler  v.  Seidelman  (Mem.),  628. 

BILLS,  NOTES  AND  CHECKS. 

1.  Promissory  notes  —  Decedents  estate  —  Evidence  —  The  toords 
**  value  received  "  mtist  give  way  to  etridence  that  there  was  no  consideration. 
Where  it  appeared  by  the  evidence  produced  for  the  plaintiff  that 
a  decedent  made  and  gave  the  note  in  suit  as  a  voluntary  gift  A\i thou t 
consideration,  the  formula  of  the  printed  blank  which  contained  the 
words  **  value  received  "  becomes,  in  the  light  of  the  conceded  facts, 
a  mere  erroneous  conclusion  which  cannot  overcome  the  conclusion 
of  the  law.  (Neg.  Inst.  Law,  §  54;  Cons.  L.  ch.  38.)  Dougherty  v. 
Salt.  200 

2.  When  error  for  trial  court  in  setting  aside  verdict  to  dismiss 
complaint.  Where  the  trial  judge  did  not  reserve  his  ruling  on  defend- 
ant's motion  for  a  nonsuit  or  for  the  direction  of  a  verdict,  but  denied 
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the  motion  absolutely,  it  was  error  in  setting  aside  a  verdict  for  the 
plaintiff  as  contrary  to  law,  to  dismiss  the  complaint.  A  new  trial 
should  have  been  granted.     (Code  Civ.  Pro.§§  1185,  1187.)  Id. 

3.  Erroneous  exclusion  of  evidence  to  show  sioncUwre  to  note  was 
forged.  Where  in  such  an  action  the  defendant  denied  the  execution 
of  the  note  by  decedent,  it  was  error  for  the  trial  court  to  exclude 
evidence  offered  under  a  general  denial,  to  show  that  the  signature 
to  the  note  was  forged.  Id. 

4.  Forgery  —  Action  by  drawer  of  checks  to  recover  from  hankj  which 
paid  checks  on  indorsements  forged  by  drawer's  agent  who  afterward 
indorsed  in  his  own  name  for  his  own  account — Indorsement  by  agent 
not  guaranty  of  validity^  of  forged  indorsements  binding  on  drawer. 
Where  plaintiff,  a  hfo  insurance  company,  sent  its  checks  drawn 
on  the  defendant  bank  to  its  general  manager  and  agent  for  delivery 
to  its  policyholders,  to  whom  they  were  made  payable,  and  the  agent 
forged  the  names  of  the  payees,  deposited  the  same  to  his  personal 
account  in  a  bank  where  he  had  an  account  and  converted  the  proceeds 
thereof  to  his  own  use,  and  the  defendant  bank  has  refused  to  repay 
to  plaintiff  the  amount  of  such  checks,  which  were  paid  by  it,  the 
defendant  cannot,  in  an  action  to  recover  the  amount,  avoid  its  liability 
on  the  ground  that  the  plaintiff  is  precluded  from  asserting  the  forgery 
of  the  payees*  names  on  such  checks  because  the  general  manager  and 
agent  of  the  plaintiff  by  his  indorsement  of  the  checks  guaranteed  the 
genuineness  of  the  indorsements  of  the  payees,  and  that  the  plaintiff 
IS  bound  thereby.  The  manager  of  plaintiff  in  forging  the  names  of 
the  payees  of  the  checks  and  his  indorsements  of  the  checks  foUowinfif 
the  forged  indorsements  was  acting  independently  of  his  agency  and 
in  violation  of  the  same,  and  hence  the  plaintiff  is  not  responsible 
therefor.  The  guaranty  of  the  genuineness  of  the  indorsements  of  the 
payees  by  the  manager's  subsequent  indorsements  of  such  checks 
was  the  x>ersonal  guaranty  of  the  manager  and  not  that  of  the  plaintiff. 
Prudential  Ins,  Co,  v.  Natl,  Bank  of  Commerce,  510 

5.  Whether  failure  of  drawer  to  compare  indorsements  on  checks  with 
genuine  signatures  of  vayees  and  failure  to  notify  bank  of  other  forgeries 
of  its  agent  constituted  negligence  questions  for  jury.  Wnere  it  appears 
tnat,  prior  to  the  transactions  in  .question,  the  plaintiff's  general 
manager  and  agent  had  forged  signatures  to  other  cnecks  in  the  same 
way  and  that  the  plaintiff  had,  or,  with  reasonable  investigation, 
might  have  had  knowledge  thereof;  that  actual  proof  of  the  forgery 
of  one  of  the  checks  in  question  was  in  plaintiff's  possession  in  time 
for  it  to  have  stopped  the  payment  thereof,  and  that  the  manager 
had  confessed  and  made  good  to  plaintiff  part  of  its  losses  due  to 
such  forged  indorsements,  it  was  a  question  for  the  jury  to  determine 
whether  the  plaintiff  was  negligent  m  failing  to  examine  the  indorse- 
ments on  the  checks  which  had  been  returned  to  it  by  the  defendant 
and  other  banks  with  the  genuine  signature  of  the  payees  in  its 
possession  prior  to  the  payment  of  the  forged  checks  in  question 
and  whether  such  negligence  and  the  consequent  failure  of  the  plaintiff 
to  notify  the  defendant  of  the  information  that  it  would  have  obtained 
by  such  examination  contributed  to  the  payment  of  the  forged  checks 
by  the  defendant.  It  was  also  a  question  for  the  jury  herein  whether, 
after  plaintiff  knew  or  should  have  known  that  its  manager  had 
forged  the  payee's  indorsement  on  another  check,  which  plaintiff 
thereafter  made  good  to  the  payee,  the  plaintiff  was  negligent  in 
failing  to  notify  the  defendant  ot  such  facts  and  the  consequent  danger 
of  paying  other  cheeks,  sent  by  the  plaintiff  to  its  manager  for  delivery 
to  the  payees,  without  special  information  and  knowledge  in  regard 
to  the  genuineness  of  the  payees*  indorsements  thereon.  Id. 
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6.  Erroneoics  exclusion  of  evidence.  It  was  error  for  the  trial  court 
to  exclude  reasonable  evidence  tending:  to  show  that  the  amount 
recovered  by  the  plaintiff  from  its  general  manager,  after  the  defendant 
bank  had  paid  the  forged  checks  in  question,  included  a  repajrment 
to  it  of  the  amounts  in  whole  or  in  part  charged  to  the  plaintiff  by 
reason  of  defendant's  payment  of  the  forged  checks  in  question,  and 
also  whether  the  defendant  was  prejudiced  by  the  plaintiff's  act  in 
withholding  its  knowledge  of  the  crimes  of  its  general  manager  until 
after  his  arrest  therefor.  Id. 

See  Lajam  v.  Sahdcda  &  San  Corp,  (Mem.)»  667. 

BOYCOTT. 

Conspiracy  —  injunction  —  acts  of  members  of  labor  unions  calcu- 
lated and  intended  to  destroy  plaintiff's  good  will,  trade  and  business  — 
when  such  acts  may  be  restrained  by  injunction. 

^ee  Labor  Unions. 

BROKERS. 

When  real  estate  brokers  entitled  to  commissions  for  procuring: 
loan. 

See  Commissions,  1. 

BUFFALO  (CITY  OF). 

Mandamus  —  Patrolman  of  police  force  detailed  for  detecHue  duty^ 
whose  designation  has  been  revoked  ana  who  has  been  reassigned  to  duly 
as  a  patrolman^  is  not  entitled  to  a  xvrit  of  mandamus  reinstating  him 
as  detective-sergeant.  Under  the  charter  of  the  city  of  Buffalo  (L. 
1891,  ch.  105,  §  191;  amd.  by  L.  1912,  ch.  198)  as  it  existed  before 
the  charter  enacted  in  1914  (L.  1914,  ch.  217),  the  superintendent 
of  police  was  authorized  to  detail  for  detective  duty  a  certain  number 
of  patrolmen  who  should  be  the  dete<^tives  of  the  police  force  and 
be  known  as  detective-sergeants  with  a  salary  fixed  by  the  police 
commissioners,  and  under  such  provisions  patrolmen  were  detailed 
to  detective  duties  and  were  not  required  to  take  a  new  examination 
nor  did  they  receive  from  the  commissioners  a  new  appointment, 
and  such  details  might  be  terminated  at  the  will  of  the  officer  who 
made  tbera,  without  preferring  charges,  or  a  public  hearing  thereon, 
since  such  revocation  of  a  detail  was  not  a  reduction  of  rank  within 
the  meaning  of  other  provisions  of  the  charter.  The  present  charter 
(L.  1914,  ch.  217)  did  not  change  the  status  of  detective-sergeants 
previously  appointed  under  the  former  charter.  It  follows,  therefore, 
that  a  patrolman,  who  had  been  designated  in  1904  to  serve  as  a 
detective-sergeant,  and  serv^ed  until  1919,  when  his  designation  was 
revoked  and  he  was  reassigned  to  duty  as  a  patrolman,  is  not  entitled 
to  a  peremptory  writ  of  mandamus  reinstating  him  as  a  detective- 
sergeant.     People  ex  rel,  O'Connor  V.  Girvin.  392 

BUSINESS  CORPORATIONS  LAW. 

A jjfri cultural  Law  —  eonstruction  and  application  of  section  55  —  a 
cnaiiKry  association  orfranized  under  the  Business  Ck>rporations  Law 
not  a  "  producer  **  within  meaning  of  statute. 

See  A(j  HI  CULTURAL  Law. 

CARRIERS. 

^'c6•  Difhhhis  v.  /).,  L.  A  W.  R.  R.  Co,  CMem.),  565;  Raymond'Hadley 
Corp.  v.  B,  tl*  M,  Railroad  (Mem.),  648. 

CHARGE. 

Rule  for  instructions  to  jury  as  to  value  and  effect  of  admissions. 

See  Trial,  2,  3. 
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CHICKS. 

Action  to  recover  from  bank  amount  of  checks  paid  on  forged 
indorsements. 

See  Bills,  Notes  and  Checks,  4-6. 

CHILDREN. 

Meaning  of  term  "  children  "  in  section  1903  of  Code  of  Civil 
Procedure. 

See  Decedent's  Estate,  1,  2. 

CODE  OF  CIVIL  PROCEDURE. 

§45  —  Terms  of  court  continued  for  purpose  of  deciding  cases 
submitted  to  it. 

See  Courts,  1. 

5  190  —  Regulates  practice  on  all  appeals  to  Court  of  Appeals 
from  judgments  or  orders. 

See  Appeal,  3. 

§  264  —  Jurisdiction  of  Court  of  Claims. 
See  State,  2.  • 

§§  738-740  —  Offer  of  judgment. 
See  Partnership,  1. 

§  841-b  —  Burden  of  proof  of  contributory  negligence  on  defendant. 
See  Negligence,  10. 

§51185-1187  —  Erroneous    dismissal    of    complaint  —  when    new 
trial  should  be  granted. 

See  Bills,  Notes  and  Checks,  3. 

§  1338  —  Reversal  by  Appellate  Division  presumed  to  have  been 
made  upon  the  law. 

See  Appeal,  1. 

§  1391  —  Garnishment  of  wages. 
See  Service. 

§  1747  —  Action  for  annulment  of  marriage. 
See  Husband  and  Wife,  2. 

§  1822  —  Claim  against  decedent's  estate  —  Statute  of  Limitations. 
See  Decedent's  Estate,  3. 

§  1902  —  Action  for  death  from  negligence. 
See  Attorney  and  Client,  2. 

Idem  —  Action  to  recover  for  death. 
See  Master  and  Servant,  2. 

§  1903  —  Attorney's  fee  in  action  for  death  from  negligence  restricted 
to  reasonable  amount  fixod  by  court. 

See  Attorney  and  Client,  1. 

Idem  —  Distribution  of  recovery  in  action  for  negligently  causing 
death  —  meaning  of  terra  *'  children." 

See  DfiCEDENT'ti  Estate,  2. 


684  INDEX. 

CODE  OF  CIVIL  PROCEDURE  -—  Continued. 

§  1905  —  Action  for  negligent  killing  of  child  —  mother  entiUed 
to  one-half  of  recovery. 

See  Attornet  and  Client,  1. 

§  2753  —  C^ommissions  of  testamentary  trustee. 
See  Commissions,  2. 

COMMISSIONER  OF  EDUCATION. 

Jurisdiction  of  controversy  as  to  use  of  state  moneys  apportioned 
to  New  York  city. 

See  Schools. 

COMMISSIONS. 

1.  Agreement  to  pay  brokerage  fees  to  procurer  of  loan  on  real  property 
and  to  furnish  policy  of  title  insurance  —  What  constitutes  failure  to 
furnish  policy  —  When  broker  entitled  to  commissions.  Defendant 
requestea  plaintiflf's  assignor  to  procure  for  him  a  loan  on  certain 
real  property  and  agreed  to  fiirnish  a  policy  of  title  insurance  and 
pay  orokerage  fees  and  other  expenses.  The  assignor  procured  a 
competent  and  willing  lender.  Defendant  procured  a  preliminary 
agreement  by  a  title  insurance  company  to  insure  the  title  except 
that  the  policy  proposed  left  one  of  the  boundary  lines  of  the  prop- 
erty indefinite  and  undetermined.  Because  thereof  the  loan  was  not 
consummated.  Held,  that  the  insurance,  in  form,  of  the  title  to  a 
plot  of  land,  a  boundary  line  of  which  is  lacking,  is  not  an  insurance 
of  the  title,  and  that  the  title  when  so  conditioned  is  not  marketable; 
that  defendant  failed  to  perform  the  obligation  on  his  part  entitling 
him  to  the  loan  and  that  plaintiff  is  entitled  to  recover  the  amount  of 
brokerage  fees  and  expenses  as  stipulated.     Holman  v.  Patten.        22 

2.  Testamentary  trustees  —  Commissions  of  deceased  trustee  —  Surro- 
gate or  Supreme  Court  has  discretionary  power  to  award  or  withhold 
commissions  for  services  rendered  by  trustee  before  his  death.  No  dis- 
tinction should  be  made  between  the  jwwers  of  the  Supreme  Court 
and  those  of  the  surrogate  in  dealing  with  the  compensation  of  a 
testamentary  trustee.  The  surrogate  in  settling  the  accounts  of 
trustees  of  an  estate  allowed  the  executors  of  the  will  of  a  deceased 
trustee  compensation  foi  his  services  up  to  the  time  of  his  death  as 
a  CO- trustee.  A  modification  by  the  Appellate  Division  consisted  in 
increasing  the  allowance  to  the  full  amount  of  commissions  for 
receiving  trust  property  as  fixed  by  section  2753  of  the  Code  of  Ci\il 
Procedure.  The  order  states  that  the  astate  of  the  deceased  trustee 
was  entitled  to  this  modification  as  a  matter  of  right  and  not  as  a 
matter  of  discretion.  Held,  that  the  siu-rogate  or  Supreme  Court 
has  discretionary  power  and  may  award  or  withhold  commissions  in 
certain  cases;  and  under  circumstances  such  as  here  existing,  may 
allow  such  sum  as  is  reasonable  for  the  services  of  a  deceased  trustee* 
not  exceeding  the  statutory  percentage.     Matter  of  Bushe.  85 

See  Dugas  v.  Bashwitz  Bros.  &  Co.  (Mem.),  613. 

Agreement  between  two  firms  of  architects  to  design  and  supervise 
construction  of  buildings  for  a  railroad  company,  a  certain  member 
of  one  of  the  firms  to  be  executive  head  —  contract  with  railroad 
company  in  pursuance  of  such  agreement  —  cancellation  of  contract 
by  railroad  company  upon  deMh  of  executive  head  of  associated 
architects  —  right  of  surviving  partners  of  deceased  executive  head 
to  accounting  and  division  of  commissions  earned  imder  contract  with 
railroad  company. 

See  Partnership,  2. 
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COMMITTEE. 

When  committee  of  an  incompetent  not  required  to  pav  a  claim 
which  the  incompetent,  if  restored  to  health,  would  probably  not 
have  paid. 

See  Incompetent  Persons. 

CONDEMNATION  PROCEEDINGS. 

See  Matter  of  Ramapo  Mountains  TT.,  P.  <fc  S.  Co.  (Mem.),  609. 

Proceeding  by  city  of  New  York  to  acquire  piers  and  dock  property 
—  rights  of  owners  and  lessees  under  revocable  licenses  from  city  — 
when  entitled  to  damages  for  loss  of  business  and  destruction  of 
buildings  erected  on  piers. 

See  New  York  (City  op),  1. 

Award  in  condenmation  proceedings  instituted  to  acquire  land  for 
municipal  purposes  —  when  such  award  has  been  duly  confirmed  by 
the  courts  and  the  award  paid  as  directed  therein,  a  mortgagee  who 
has  failed  to  present  and  prove  her  claim  thereunder  cannot  maintain 
an  action  against  the  city  to  recover  the  mortgage  debt. 

See  New  York  (City  op),  3. 

CONDITIONAL  SALE. 

See  0' Motley  v.  Zimbrich  (Mem.),  562. 

CONSERVATION  LAW. 

Phx)vision  requiring  all  persons  engaged  in  hunting  to  have  a 
license  —  exception  as  to  persons  hunting  on  farmland  owned,  leased 
or  occupied  by  them  —  complaint  must  allege  that  defendant  did 
not  come  within  exception. 

See  Fish  and  Game. 

CONSOLIDATED  LAWS. 

Ch.  1  —  Agricultural  Law  —  construction  and  effect  of  section  55. 

See  Agricultural  Law. 

Ch.  4  —  Business  Corporations  Law  —  creamery  associations. 
See  Agricultural  Law. 

Ch.  16  —  Education  Law  —  intent  of  legislature  to  repeal  portion 
of  New  York  city  charter  relating  'to  board  of  education. 

See  New  York  (City  of),  5. 

Idem  —  Education  Law  —  jurisdiction  of  commissioner  of 
education. 

See  Schools,  1. 

Ch.  20  —  General  Business  Law  —  defense  of  usury  cannot  be 
interposed  where  corporation  is  principal  debtor. 

See  Mortgage,  2. 

Ch.  25  —  Highway  Law  —  action  maintainable  against  town  for 
damages  through  defect  in  highway. 

See  Highways. 

Idem  —  Highway  Law  —  improvement  of  highways. 
See  State,  6. 

Ch.  30  —  Judiciary  Law  —  lien  of  attorney  upon  judgment  In  his 
client's  favor. 

See  Attorney  and  Cuent,  3. 
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Ch.  31  —  Labor  Law  —  provision  that  no  child  under  sixteen  years 
shall  be  employed  or  permitted  to  operate  an  elevator. 

See  Negligence,  4. 

Idem  —  Labor  Law  —  provision  requiring  builders  to  thoroughly 
plank  over  steel  and  iron  beams. 

See  Negligence,  12. 

Ch.  38  —  Negotiable  Instruments  Law  —  words  "  value  received." 
See  Bills,  Notes  and  Checks,  1. 

Ck.  41  —  Personal  Property  Law  —  suspension  of  ownership. 
See  Will,  4. 

Ch,  45  —  Public  Health  Law  —  practice  of  medicine. 
See  Crimes,  7. 

Ch,  48  —  Public  Service  Commissions  Law  —  application  for  per- 
mission to  construct  a  railroad  under  section  53  of  statute. 

See  Railroads,  3. 

Ch,  49  —  Hailroad  Law  —  construction  and  application  of  section 
178. 

See  Railroads,  2. 

Idem  —  Railroad  Law  —  certificate  of  public  convenience  and 
necessity. 

See  Railroads,  3. 

Ch,  50  —  Real  Property  Law  —  expectant  estates. 
See  Will,  3. 

Ch.  59  —  Stock  Corporation  Law  —  consent  of  stockholders  to 
mortgage  corporate  property. 

See  Corporations. 

Ch,  65  —  Conservation  Law  —  license  to  himt. 
See  Fish  and  Game. 

CONSPIRACY. 

Boycott  —  injunction  —  acts  of  members  of  labor  unions  calculated 
and  intended  to  destroy  plaintiff's  good  will,  trade  and  business  — 
when  such  acts  may  be  restrained  by  injunction. 

See  Labor  Unions,  1,  2. 

CONSTITUTIONAL  LAW. 

Contracts  by  state  —  validity  of  agreement  between  commissioners 
of  State  Reservation  at  Saratoga  Springs  giving  plaintiff  the  right 
to  use  and  possess  certain  property  of  the  state  for  specified  purposes 
—  refusal  of  conservation  commissioner  to  carry  out  such  agree- 
ment—  when  plaintiff  entitled  to  injunctive  relief  from  acts  of 
commission  —  personal  liability  of  commissioner  as  wrongdoer  — 
unconstitutionality  of  chapter  204  of  Laws  of  1917  attempting  to 
confirm  acts  of  commissioner. 

See  State,  3-5. 

CONTRACT. 

1.  State  highujays  —  Contract  for  construction  of  hightoay  —  Forfeiiure 
of  deposit  mw I e  by  bidder — Mandamus — When  SMc/i  bidder  cannot 
recover  deposit  because  of  error  of  estimates  of  state.  A  contractor  in  a 
proposal  for  the   construction  of   a  state  highway  stated  that  his 
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information  of  the  work  to  be  done  and  materials  to  be  furnished 
was  **  secured  by  personal  invastigation  and  research  and  not  from 
the  estimates  of  the  State  Commissioner  of  Highways.'*  He  in  fact 
made  his  bid  based  upon  such  estimates,  and,  after  the  bid  was 
accepted,  refused  to  execute  the  contract  upon  the  ground  that  his 
proposal  was  due  to  a  misunderstanding  on  his  part  or  a  mutual 
mistake  in  that  the  statement  in  the  estimates  that  certain  materials 
could  be  obtained  at  a  near-by  place  at  a  designated  price,  was 
erroneous.  Under  these  circumstances  it  is  not  the  clear  legal  duty 
of  the  state  to  relieve  the  contractor  from  his  obligation  and  he  cannot 
recover,  by  mandamus,  the  certified  check  which  he  deposited  with  the 
state  to  become  its  property  if  his  proposal  was  accepted  and  he  failed 
to  execute  the  contract.     Matter  of  Semper  v.  Duffey.  151 

2.  Bankruptcy  —  Provision  that  if  contractor  abandoned  work  before 
completion^  building  material  on  property  could  be  used  by  ovmer  in 
completion  of  work  and  as  part  payment  of  contractor's  obligation  —  When 
upon  contractor's  failure  to  complete  worky  owner  took  possession  of 
materials,  a  trustee  in  bankruptcy  for  contractors  thereafter  appointed 
cannot  recover  value  of  such  materials.  A  contractor  undertook  to 
erect  a  building  for  defendant  and  stipulated  that  if  for  any  reason 
he  could  not  perform,  and  gave  up  the  work,  the  building  material 
on  the  property  could  be  used  by  the  owner  in  carrying  out  the  con- 
tract. The  contractor  entered  on  the  work  but,  having  failed  to 
perform,  and  abandoned  it,  the  defendant  took  possession  of  such 
material  as  it  found  on  the  work  for  the  purpose  of  using  it  in  its 
completion,  the  cost  of  which  was  in  excess  of  the  value  of  the  property 
so  taken.  Thereafter  a  petition  in  involuntary  bankrupt<»y  was  filed 
aeainst  the  contractor,  and  plaintiff  elected  trustee  in  bankruptcy. 
This  action  was  brought  by  lum  to  recx>ver  the  property.  Held,  that 
the  possession  taken  by  the  defendant  was  within  the  terms  of  its 
contract  and  did  not  constitute  a  conversion.  Hence,  plaintiff  cannot 
recover.     Wilds  v.  Bd,  of  Education.  211 

3.  Rescission  —  Reformation  of  contract.  While  in  equity  a  rescission 
of  a  contract  may  be  adjudged  on  the  ground  of  a  unilateral  mistake 
in  its  contents,  in  order  that  a  reformation  may  be  adjudged,  there 
must  be  mutual  mistake  or  inadvertence  or  the  excusable  mistake 
of  one  party  and  fraud  of  the  other.  There  must  have  been  a  meeting 
of  the  minds  of  the  contracting  parties  concerning  the  agreement, 
or  agreement  which  the  court  is  asked  to  declare  existent.  Ignorance 
through  negligence  or  inexcusable  trustfulness  will  not  relieve  a  party 
from  nis  contract  obligations.  He  who  signs  or  accepts  a  written 
contract,  in  the  absence  of  fraud  or  other  wrongful  act  on  the  part 
of  another  contracting  party,  is  conclusively  presumed  to  know  its 
contents  and  to  assent  to  them  and  there  can  be  no  evidence  for  the 
jury  as  to  his  understanding  of  its  terms.  Metzger  v.  Mtna  Ins. 
Co.  411 

4.  Fire  insurance  —  When  builder's  risk  slip  attached  to  policy  limits 
liability  to  time  building  is  in  course  of  construction.  An  insurance 
policy,  issued  June  9,  1916,  insured  for  the  term  of  one  year 
from  date  a  factory  building  in  process  of  erection.  Attached  to 
and  a  part  of  the  policy  when  delivered  was  this  slip  or  rider: 
**  Builders  Risk  Claust\  It  is  understood  and  agreed  that  this  policy 
covers  the  property  described  herein  only  while  the  building  is  in 
process  of  enaction  and  cx)mpletion  and  not  as  an  occupied  buflding." 
Upon  the  outside  of  the  folded   policv,   as  delivered,   appeared  the 
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ery.  The  building  was  destroyed  by  fire  February  5,  1917.  Before 
that  date  the  agents  of  the  insurer  gave  notice  of  cancellation  of  the 
policy.  In  this  action  brought  to  recover  on  the  policy  the  defendant 
denied  liability  on  the  ground  it  was  not  an  insurer.  Held,  that 
the  facts  do  not  constitute  or  disclose  a  liability  on  the  part  of  the 
defendant.  The  two  stipulations  in  the  policy  were,  obviously,  to  be 
read  together  and  said  the  insurance  shall  exist  for  one  year  unless 
at  a  time  within  the  year  the  erection  of  the  building  should  be 
completed  and  its  operation  entered  upon,  at  which  time  it  shall 
cease  to  exist  and  all  the  liability  under  the  policy  shall  cease.        Id. 

5.  When  interference  with  contractual  relations  maliciov^.  It  is  a 
violation  of  legal  right  to  interfere  with  contractual  relations  recognized 
by  law,  if  there  be  no  sufficient  justification  for  the  interference.  Such 
an  act  is  malicious  when  the  thing  is  done  with  the  knowledge  of  the 
rights  of  another  and  with  the  intent  to  interfere  therewith.  In  an 
action  to  recover  damages  sustained  by  reason  of  a  defendant  inducing 
a  third  party  to  break  his  contract,  the  word  "  maliciously  "  should 
be  ^ven  a  liberal  meaninp^,  in  which  case  it  does  not  mean  actual 
malice  or  ill-will,  but  consists  in  the  intentional  doing  of  a  wrongful 
ac.t  without  legal  justification.     Lamb  v.  Cheney  &  Son.  418 

6.  Action  may  he  maintained  against  one  who  maliciously  indiu^es 
plaintiff's  employee  to  break  his  contract  of  employment.  When  one 
man  employs  a  laborer,  and  another  man,  knowing  of  such  contract 
of  employment,  entices,  hires  or  persuades  the  laborer  to  leave  the 
service  of  the  first  employer  dunng  the  time  for  which  he  was  so 
employed,  the  law  gives  to  the  pjSty  injured  a  right  of  action  to 
recover  damages.  Id. 

7.  When  complaint  states  cause  of  action.  Where  a  complaint  alleges 
a  specific  contract  between  the  employee  and  the  employer  for  a 
definite  time,  allegations  of  defendant's  knowledge  thereof,  that  it 
**  maliciously  *'  induced  the  employee  to  break  his  contract  and  enter 
the  employment  of  defendant,  and  by  reason  thereof  damages  were 
sustained,  it  states  a  cause  of  action.  Id. 

See  Young  v.  U.  S.  Mortgage  <fe  Trust  Co.  (Mem.),  553;  Onondaga 
Litholite  Co.  v.  Staub  (Mem.),  555;  Schwarz  v.  Regensburg 
&  Sons  (Mem.),  568;  Tunney  v.  Empire  Stai^  Liquor  Co. 
(Mem.),  570;  Rosenthal  v.  Light  (Mem.),  588;  Tyler  v. 
Windds  (Mem.),  589;  People  ex  rel.  Fidelity  &  Casualty 
Co.  V.  Joslin  (Mem.),  598;  Cuppy  v.  Ward  (Mem.),  603; 
Dennin  v.  Finucane  (Mem.),  604,  605,  606,  607;  Cumen 
V.  Ryan  (Mem.),  620;  Leahy  v.  Fairlie  (Mem.),  660;  Bankers 
Service  Corp.  v.  Second  Nat.  Bank  (Mem.),  662;  Ennis  v. 
Chichester  (Mem.),  663. 

An  agreement  by  an  administrator  to  pay  an  attorney  a  certain 
percentage  of  the  recovery  for  the  death  of  the  administrator's  child 
IS  only  binding  on  his  share  thereof. 

See  Attorney  and  Client,  1. 

Contingent  fee  —  contract  between  attomev  and  client  valid  in 
absence  of  fraud  —  such  contract,  however,  between  attorney  and 
executor  for  prosecuting  action  for  death  subject  to  review  by  court  — 
distribution  of  recovery  in  action  under  the  statute  —  meaning  of 
term  "  children  "  in  section  1903  of  Code  of  Civil  Procedure. 
See  Attorney  and  Client,  2. 

Agreement  to  pay  brokerage  fees  to  procurer  of  loan  on  real  prop«iy 
and  to  furnish  policy  of  title  insurance  —  what  constitutes  failure  to 
furnish  policy  —  when  broker  entitled  to  commissions. 

See  Commissions,  1. 
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Claim  based  upon  an  oral  oontraot  or  promise  of  decedent  — 
corroboration  of  testimony  of  claimant  —  when  corroboration  not 
required  as  matter  of  law. 

See  Decedent's  Estate,  4. 

Agreement  for  separation  —  when  courts  have  not  lurisdiction  to 
enforce  provision  of  ag^'eement  that  if  circumstances  should  change, 
the  amount  to  be  paid  by  the  husband  should  be  decreased. 

See  Husband  and  Wife. 

Partnership  as  legal  entity  —  where  an  automobile  liability  policy 
insured  a  firm,  as  such,  and  under  the  firm  name,  the  insurer  is  not 
liable  for  damages  for  a  death  caused  by  the  automobile  while  loaned 
to  another  firm  of  which  the  members  of  the  insured  finn  were 
members. 

See  Insurance,  1. 

Insurance  (life)  —  loans  on  policies  —  cancellation  of  policies  for 
failure  of  insured  to  pay  loans  —  what  constitutes  sufficient  notice 
to  borrower  of  intention  of  company  to  cancel  policies  for  borrower's 
default  to  renew  loans  or  pay  interest  thereon. 

See  Insurance,  2. 

Contract  of  partnership  dissolved  by  death  of  one  of  parties  — 
agreement  between  two  firms  of  architects  to  design  and  supervise 
construction  of  buildings  for  a  railroad  company,  a  certain  member 
of  one  of  the  firms  to  be  executive  head  —  contract  with  railroad 
company  in  pursuance  of  such  agreement  —  cancellation  of  contract 
by  railroad  company  upon  death  of  executive  head  of  associated 
architects  —  right  of  surviving  partners  of  deceased  executive  head 
to  accounting  and  division  of  commissions  earned  under  contract 
with  railroad  company. 

See  Partnership,  2. 

Specific  performance  —  what  covenants  constitute  incumbrances 
upon  real  property  making  title  unmarketable. 

See  Real  Property,  1-4. 

Validity  of  a^eement  between  commissioners  of  State  Reservation 
at  Saratoga  Springs  giving  plaintiff  the  right  to  use  and  possess  certain 
property  of  tne  state  for  specified  purposes  —  refusal  of  conservation 
commissioner  to  carry  out  such  agreement  —  when  plaintiff  entitied 
to  injunctive  relief  f5rom  acts  of  commission  —  x>6i*s^^  liability  of 
commissioner  as  wrongdoer  —  imconstitutionality  of  chapter  204  of 
Laws  of  1917  attempting  to  confirm  acts  of  commissioner. 

See  State,  3-5. 

When  a^eement  to  repay  loan  with  a  specified  bonus  dependent 
upon  varying  conditions  of  sale  of  patented  invention  is  usurious. 

See  Usury. 

CONVERSION. 

See  Egloff  v.  Tanger  (Mem.),  573;  First   Nat  Bank  v.  Stengel 
(Mem.),  659. 

CORPORATIONS. 

Stock  Corporation  Law  —  Consent  of  stockholders  required  to  make 
legal  and  effectual  mortgage  on  corporate  property.  The  purpose  of 
section  6  of  the  Stock  Corporation  Law  (Ck)ns.  Laws,  ch.  59)  is  to 
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require  the  oonsent  of  the  stockholders  as  therein  provided  in  every 
ease  to  make  legal  and  effectual  a  mortgage  on  corporate  property. 
This  question  may  be  raised  by  a  general  assignee  of  the  corporation 
for  the  benefit  of  creditors.    Leffert  v.  Jackman,  310 

See  Krug  v.  Bliss  (Mem.),  566. 

Practice  of  law  by  corporation  in  violation  of  statute  —  when 
drawing  of  bill  of  sale  and  chattel  mortgage  by  title  guarantee  and 
trust  company  not  a  violation  of  the  statute. 

See  Crimes,  4. 

Railroad  Law  —  Public  Service  Commissions  Law  —  provision  of 
Railroad  Law  requirinjp^  certificate  of  public  convenience  and  necessity 
before  construction  of  railroad  —  provision  of  Public  Service  Com- 
missions Law  requiring  approval  and  permission  of  commission  for 
proposed  railroad  —  construction  and  application  of  such  provisions. 

See  Railroads,  3. 

Franchise  tax  —  net  inoomie. 
See  Tax,  1. 

Transfer  tax  —  agreement  for  re-adjustment  of  debts  of  corporation 
and  transfers  to  and  from  voting  trustees  —  when  one,  only,  of 
transfers  made  for  and  in  pursuance  of  such  agreement  subject  to  the 
transfer  tax. 

See  Tax,  2. 

COSTS. 

When  offer  of  judgment  insufficient  to  relieve  defendants  of  costs. 

See  Partnership,  1. 

COURT  OF  APPEALS. 

If  terms  of  insurance  policy  are  unambiguous  its  construction  is  a 
question  of  law  reviewable  by  the  Court  of  Appeals. 

See  Appeal,  2. 

Unanimous  affirmance  by  Appellate  Division  of  order  confirming 
report  of  commissioners  in  proceedings  by  city  of  New  York  to  acquire 
lands  for  water  supply  purposes,  not  appealable,  without  permission, 
to  Court  of  Appeals. 

See  Appeal,  3. 

Case  reinitted  to  Supreme  Court  for  perfection  of  judgment  entered 
upon  order  of  reversal  —  when  not  reviewable  by  Court  of  Appeals 
on  appeal  from  order  alone. 

See  Appeal,  4. 

When  not  precluded  from  reviewing  unanimous  decision  of  Appellate 
Division. 

See  Courts,  2. 

COURT  OF  CLAIMS. 

Jurisdiction  —  liability  of  state  for  tort  or  negligence  of  its  officers 
and  agents  —  statute  conferring  upon  Court  of  Claims  jurisdiction 
to  hear  and  determine  private  claims  against  the  state  does  not  create 
any  liability  against  tne  state  not  otherwise  authorized  by  statute 
or  maintainable  in  law  or  equity. 

See  State,  1,  2. 
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Highwa;^  Law  —  unlawful  and  unauthorized  taking  of  land  for 
hifi^hway  improvement  by  contractor  before  lawful  appropriation 
thereof  by  state  —  state  not  liable  therefor  —  erroneous  award  by 
Court  of  Claims. 

See  State,  6. 

COURTS. 

1.  Supreme  Court — Duration  of  terms  thereof — Extraordinary 
Special  and  Trial  Terms  have  same  jurisdiction  as  any  other  term  — 
When  an  Extraordinary  Term  is  convened  for  the  disposal  of  business 
which  may  be  brought  before  it,  it  is  deemed  to  conUmte  uniU  the  decision 
of  motions  submitted  although  it  has  expired  for  the  purpose  of  new 
business.  There  is  no  provision  of  the  Constitution  or  g^enerai  pro- 
vision of  statute  which  limits  the  duration  of  a  term  of  tne  Supreme 
Court  when  once  duly  called  and  convened.  When  a  term  of  court 
is  ended  for  new  and  further  business,  it  may  be  deemed  continued 
for  the  purpose  of  deciding  cases  and  matters  finally  submitted  to 
it  diuing  ite  reeular  and  formal  sittings.  (Code  Civ.  Pro.  §  45.) 
The  statement  of  the  purpose  of  the  term  in  a  proclamation  convening 
an  Extraordinary  Special  and  Trial  Term  does  not  enlarge  or  diminish 
the  rifi'hts  of  litigants.  It  becomes  a  term  of  the  Supreme  Court 
with  the  same  jurisdiction  that  belongs  to  any  other  term.  Where 
by  the  express  direction  of  the  proclamation  convening  such  a  term, 
it  was  to  continue  '*  So  long  as  may  be  necessary  for  the  disposal  of 
the  business  which  may  be  brought  before  it,"  it  should  be  deemed 
to  continue  for  the  piurpose  of  a  fiiml  decision  of  the  motions  theretofore 
submitted  although  it  had  expired  for  the  purpose  of  new  business. 
Saranac  L,  <fc  T,  Co,  v.  Roberts.  188 

2.  When  Court  of  Appeals  not  precluded  from  reviewing  unanimous 
decision  of  Appellate  Division.  A  question  of  law  is  presented  on 
this  appeal,  wnether  upon  all  the  facts  as  shown  in  the  record  about 
which  there  is  no  material  controversy,  the  Extraordinary  Soecial 
Term  in  question  remained  in  existence  for  the  purpose  of  nnally 
disposing  of  the  business  before  it.  Hence  this  court  is  not  precluded 
from  reviewing  the  unanimous  decision  of  the  Appellate  Division.    Id. 

No  distinction  should  be  made  between  powers  of  the  Supreme 
Court  and  those  of  surrogate  in  dealing  with  compensation  of  a 
testamentary  trustee. 

See  Commissions,  2. 

When  courts  have  no  jurisdiction  to  enforce  provision  of  separation 
agreement. 

See  Husband  and  Wife,  1. 

CRIMES. 

1.  Practice  of  law.  The  practice  of  law  is  not  limited  to  the  conduct 
of  cases  in  courts.  It  embraces  the  preparation  of  pleadings  and 
other  papers  incident  to  actions  and  special  procoeaings  and  the 
management  of  such  actions  and  proceedings  on  behalf  of  clients 
before  ludges  and  courts,  and  in  addition  conveyancing,  the  preparation 
of  legal  instruments  of  all  kinds,  and  in  general  all  advice  to  clients 
and  all  action  taken  for  them  in  matters  connected  with  the  law. 
An  attomey-at-law  is  one  who  engages  in  any  of  these  branches  of 
the  practice  of  law.     People  v.  Alfani.  334 

2.  Violation  of  statute  prohibiting  practice  of  law  by  one  not  duly 
admitted  and  licensed  as  attorney.  Under  the  statute  (Penal  Law, 
§  270)  it  is  a  misdemeanor  for  any  person  to  practice  as  an  attorney- 
at-law  or  to  represent  himself  as  being  entitled  to  practice  law,  in 
any  manner,  without  having  first  been  duly  and  regularly  licensed 
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and  admitted  to  practice  law  in  the  oourts  of  record  of  this  state; 
and  practicing  as  an  attomey-at-law  either  in  or  out  of  court  or  holding 
oneself  out  as  entitled  to  so  practice  is  the  offense.  Therefore,  to 
prepare,  as  a  business,  legal  instruments  and  contracts  by  which 
legal  rights  are  secured  and  to  hold  oneself  out  as  entitled  to  draw 
and  prepare  such,  as  a  business,  is  a  violation  of  the  law.  Id. 

3.  Acts  constiltUing  violation  of  stcUute.  Where  defendant,  who  is 
not  an  attorney-at-law,  had  an  office  in  which  he  carried  on  a  real 
estate  and  insurance  business,  and  also,  distinct  from  such  work, 
drew  legal  papers,  contracts  for  real  estate,  deeds,  mortgages,  bills 
of  sale  and  wills  and  displayed  in  his  window  a  sign  bearing  the  words 
**  Notary  Public  —  Redaction  of  all  legal  papers,"  which  defendant 
explained  meant  the  drawing  of  legal  papers,  he  was  holding  himself 
out  to  the  public  as  being  in  the  business  of  drawing  papers  and  legal 
instruments  for  hire,  and  where  in  pursuance  of  such  business  he 
drew  a  bill  of  sale  and  chattel  mortga^^e  for  a  person  and  gave  advice 
as  to  filing  the  same,  for  which  services  he  charged  and  received  a 
fee,  defendant  was  practicing  law  without  a  license  in  violation  of 
section  270  of  the  statute.  Id. 

4.  Practice  of  law  by  corporation  in  violation  of  statute  —  When  draiinng 
of  hill  of  sale  and  chattel  mortgage  by  title  guarantee  and  irv^t  company 
not  a  violation  of  the  statute.     A  corporation  which,  on  a  single  occasion 
without   giving  any   advice   leading   to   and   consummated   therein, 
prepares  a  bill  of  sale  and  chattel  mortgage  by  filling  out  blanks  upon 
and  in  accordance  with  the  specific  direction  of  a  purported  customer 
is  not  rendering  legal  services  .or  holding  itself  out  as  entitled   to 
practice  law.     Defendant  printed  and  kept  for  distribution  a  booklet 
of  which   the   cover  and  each  page  were  entitled,    '*  Pees  for   the 
Examination  of  Titles."     There  was  contained  in  it  the  statement, 
"  In  all  counties,  fees  for  drawing  and  recording  papers  and  fees  for 
surveys  are  in  addition  to  the  regular  charges.     Survey  charges  are 
found  on  pages  17-28  and  charges  for  drawing  and  recording  papers 
on  pages  29  and  30."     On  page  29,  which  had  the  additional  heading, 
"  Average  Charges  for  Drawing  Papers,"  was  found  the  item,  "  Bill 
of  Sale   (Brooklyn   &  Queens)   $:3.00."     Two  detectives  visited  the 
appellant's  place  of  business.     They  explained  to  one  of  appellant's 
employees  that  one  of  them  was  selling  a  store  to  the  other  for  a 
given  sum  and  that  he  desired  a  bill  of  sale  and  chattel  mortgage 
to  be  drawn.     He  gave  to  the  employee  in  response  to  his  request 
therefor  a  list  of  the  merchandise  which  it  was  claimed  was  involved. 
This  employee  then  passed  the  detectives  to  another  employee  who 
took  and  fiUed  out  in  pencil  blank  forms  of  a  chattel  mortgage  and 
bill  of  sale,  which  do  not  appear  to  have  been  prepared  by  the  appellant, 
and  gave   them   to  a  stenographer  to  be  finally  filled  out.     This 
stenographer  returned  them  to  the  last  employee  who  looked  them 
over,  placed  a  seal  on  them,  inquired  the  rate  of  interest  and  stated 
that  the  date  of  execution  which  was  left  blank  could  be  filled  in 
when   the  papers  were  executed.     For  thus  preparing  these  papers 
fees  were  charged  and  paid.     The  corporation  has  been  convicted 
of  a  violation  of  section  280  of  the  Penal  Law  prohibiting  the  practice 
of  law  and  rendition  of  legal  services  by  a  corporation.     Held,  that 
the  given  acts  did  not  constitute  practice  of  law  or  rendition  of  lepai 
services  and  were  not  such  acts  as  had  been  committed  to  the  exclusive 
charge  of  attorneys  but  were  those  which  might  be  performed  by  a 
layman  at  the  time  these  acts  were  committed  without  being  subject 
to  criminal  punishment.     Held,  further,  that  in  the  light  of  sdl  of  the 
evidence  derived  from  this  booklet  the  price  advertised  for  drawing 
bills  of  sale  is  to  be  regarded  as  applicable  to  those  which  mi^ht  be 
lawfully  prepared  as  an  incident  to  its  regular  business  and  is  not 
to  be  regarded  as  an  advertisement  holding  out  the  appellant  as 
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soliciting  and  engaged  in  the  business  of  drawing  bills  of  sale  in  such 
manner  as  would  amount  to  the  practice  of  law.  People  v.  Title 
Guarantee  &  Trust  Co,  366 

5.  Murder —  Killing  cf  provrietor  of  store  which  defendant  and  a 
companion  had  attempted  to  roo  —  When  fatal  shot  was  fired  by  com" 
panion  of  defendant  after  they  had  left  the  store  and  were  trying  to  escape^ 
defendant  is  not  guilty  of  murder  in  the  first  degree  unless  the  jury  finds 
deliberation  and  intent  to  kill  —  Whether  defendant  and  his  companion 
were  still  conspirators  and  violence  used  was  part  of  their  scheme  otiestion 
for  the  jury.  Defendant  has  been  convicted  of  murder  in  tne  first 
degree.  He  did  not  himself  actually  kill  decedent;  a  companion  fired 
the  fatal  shot  to  release  defendant  from  the  clutches  of  decedent 
after  they  had  entered  his  jewelry  store  for  the  purpose  of  committing 
robbery  or  larceny.  A  passer-by  who  saw  defendant  taking  a  watch 
and  chain  out  of  the  show  window  stepped  to  the  door  of  the  store. 
Defendant  ran  out  into  the  street,  and  his  companion,  holding  up 
the  passer-by  with  his  pistol,  also  made  his  escape.  As  defendant 
was  going  along  the  sidewalk  away  from  the  jewelry  store  and  past 
the  adjoining  store  the  proprietor  of  the  jewelry  store  ran  after  nim 
and  seized  him.  Thereupon  defendant's  companion  shot  and  killed 
the  proprietor  and  both  ran  away.  Both  were  indicted,  but  tried 
separately,  and  defendant  was  convicted  of  murder  in  the  first  degree 
upon  the  theory  that  he  and  his  companion  were  engaged  in  the 
commission  of  robbery  when  the  decedent  was  shot.  There  is  no 
evidence  that  defendant  had  any  stolen  property  with  him  at  the 
time  of  the  shooting,  or  the  watch  and  chain  which  he  was  seen  to 
lift  from  the  show  window,  nor  was  the  value  of  the  watch  and 
chain  proved  to  show  that  if  a  larceny  was  committed  or  attempted 
it  was  a  felony  and  not  a  misdemeanor.  Under  this  evidence  defendant 
and  his  companion  had  completed  their  felonious  act,  or  had  desisted 
from  the  attempt  to  conmiit  it,  and  were  running  away,  and  at  the 
time  of  the  shooting  were  not  engtiged  in  the  commission  of  a  robbery. 
It  was,  therefore,  error  for  the  trial  court  to  submit  the  case  to  the 
jury  without  instructing  them  to  determine  the  question  of  premedi- 
tation and  deliberation  and  intent  to  kill;  it  was  a  question  of  fact 
for  the  iury  whether  or  not  at  the  time  of  the  shooting  the  two  men 
were  still  conspirators  and  the  violence  used  within  the  purpose  and 
object  of  their  combination.     People  v.  Marwig,  382 

6.»  Erroneous  charge.  Counsel  for  the  defendant  requested  the  court 
to  charge:  "  If  this  evidence  does  not  show  that  this  snooting  occurred 
while  the  robbery  or  the  attempt  at  robbery  was  being  made,  but 
was  after  it  was  over  and  abandoned  by  the  persons  chained,  that 
they  cannot  find  the  defendant  guilty  as  charged  in  the  indictment.'* 
The  court  charged:  *'  Well,  the  coiu*t  is  perfectly  willing  to  charge 
that,  but  with  an  additional  statement:  The  efforts  to  escape,  if  you 
believe  that  the  evidence  satisfies  you  that  a  robbery  or  an  attemi>t 
to  commit  a  robbery  existed,  the  efforts  to  escape  —  and  the  court  is 
willing  to  charge  it  as  a  matter  of  law  —  was  all  and  one  a  part  of  a 
continuous  transaction  and  you  cannot  divide  at  a  particular  point 
of  time  when  the  robbery  was  complete,  in  the  light  of  the  evidence, 
as  the  court  understands  it,  that  one  of  the  defendants  was  jumped 
upon  as  he  left  the  store."  Held,  that  the  modification  made  in  the 
additional  statement  of  the  court  is  incorrect  and  constitutes  reversible 
error.  Id, 

7.  Practicing  medicine  without  being  registered  and  licensed  as  required 
,by  statute  (Public  Health  Law,  §  161)  —  When  indictment  accusing 
defendant  of  committing  such  crime  need  not  negative  exception  to  such 
staliUe.  It  is  the  general  rule  that  in  dealing  with  a  statutory  crime 
exceptions  must  be  negatived  by  the  prosecution  and  provisos  utilized 
as  a  matter  of  defense.     The  two  classes  of  provisions  —  exceptions 
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and  provisos  —  frequently  oome  olosely  together  and  the  rule  of 
differentiation  ought  to  be  so  applied  as  to  oom^  with  the  require- 
ments of  common  sense  and  reasonable  pleading.  Where  an  indictment 
accused  the  defendant  of  the  crime  of  praotiomg  medicine  as  defined 
by  section  160  of  the  Public  Health  Law  (Cons.  Laws,  ch.  45)  without 
being  registered  and  legally  authorized  so  to  do,  as  required  by  section 
161  of  the  statute,  but  did  not  negative  the  cases  enumerated  in 
section  173  of  the  statute  which  enacts  that  the  article  in  which  both 
sections  are  found  shall  not  be  construed  to  affect  a  large  number  of 
specified  persons,  the  indictment  is  not  defective  for  that  reason, 
since  under  the  circumstances  of  this  case  the  provision  in  question 
assumes  more  the  nature  of  a  proviso  than  of  an  exception.  People 
V.  Devinny.  397 

8.  When  indictment  defective  for  failing  to  name  the  individual  treated 
by  defendant.  Although  there  are  many  cases  in  which  an  indictment, 
which  charges  a  statutory  crime  in  the  words  of  the  statute,  is  sufficient, 
yet  where  an  indictment  charges  a  defendant  with  the  crime  of 
practicing  medicine  without  a  license,  by  dia^osin^,  treating  or 
offering  to  diagnose  or  treat  a  disease  of  an  individual,  it  is  nece^ary 
that  the  indictment  name,  or  excuse  naming  by  a  proper  allegation, 
the  individual  treated  by  defendant.  Id, 

DAMAGES. 

Tenant  at  will  occupying  and  working  land  injured  by  the  abstraolion 
of  water  from  the  land  for  municipal  purposes  is  entitled  to  the 
damages  caused  thereby  —  damages  —  when  difference  in  amounts 
realized  from  crops  before  and  after  the  treepass  admissible  upon  the 
question  of  usable  value. 

See  Landlord  and  Tenant,  1-4. 

DEBTOR  AND  CREDITOR. 

When  a^eement  to  repay  loan  with  a  specified  bonus  dependent 
upon  varying  conditions  of  sale  of  patented  invention  is  usurious. 

See  Usury. 

DECEDENT'S  ESTATE. 

1.  Meaning  of  term  "  children,"  The  word  **  children  "  is  always 
considered  to  have  been  used  in  its  primary  sense,  and  to  exclude 
|n*andchildren,  unless  there  be  something  in  the  document  in  which 
it  occurs,  whether  statute,  will  or  contract,  which  requires  a  different 
construction.     Matter  of  Meng,  264 

2.  Term  **  children  "  used  in  section  1903  of  Code  of  Civil  Procedure 
does  not  include  grandchildren.  Section  1903  of  the  Code  of  Civil 
Procedure  has  since  the  amendment  of  1911  contained  the  provisions: 
*'  The  damages  recovered  in  an  action,  brought  as  prescrioed  in  the 
last  section,  *  *  ♦  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and,  when  they  are  collected,  they 
must  be  distributed  by  the  plaintiff,  *  *  *  as  if  they  were 
unbequeathed  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject,  however,  to  the  following 
provisions,  to  wit:  1.  In  case  the  decedent  shall  have  left  him  sur- 
viving a -wife  or  husband,  but  no  children,  the  damages  recovered  shall 
be  for  the  sole  benefit  of  such  wife  or  husband."  Hdd,  that  the  word 
*'  children  "  as  us(»d  in  the  section  does  not  include  grandchildren 
and  that  where  a  decedent  left  a  widow  and  grandchildren  and  no 
children,  the  damages  recovered  in  such  an  action  go  to  the  widow 
and  that  the  amendment  of  1911  does  not  contravene  the  provisions 
of  section  18,  article  1  of  the  Constitution  which  interdicts  the  abro- 
gation of  the  right  of  action  then  existing  to  prosecute  with  effect 
an  action  to  recover  damages  for  injuries  resulting  in  death.  Id. 
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DECEDENTS  ^STAT^-- Continued. 

3.  Short  Statute  of  Limitations  —  WhcU  miut  be  done  to  set  stich 
statute  in  operation.  To  set  In  operation  the  short  Statute  of  Limi- 
tations (Code  Civ.  Pro.  §  1822)  two  things  are  necessary:  First,  the 
olaim  must  be  exhibited  to  the  executor.  "  Exhibited  *'  as  here  used 
means  a  presentation  of  the  claim  to  the  executor  in  writing  and  a 
demand  for  its  payment.  Second,  notice  of  rejection  must  be  served 
upon  the  claimant.  The  demand  must  be  clear  and  decisive.  A 
general  conversation  from  which  contrary  inferences  may  be  drawn 
as  to  whether  a  demand  for  immediate  payment  was  or  was  not 
intended,  or  as  to  whether  the  executor  should  have  understood  that 
such  a  demand  was  made,  is  not  enough.     Diehl  v.  Becker.  318 

4.  Evidence  —  Claim  based  upon  an  oral  contract  or  promise  of 
decedent  —  Corroboration  of  testimony  of  claimant  —  When  corroboration 
not  required  as  matter  of  law.  In  an  action  upon  a  claim  based  upon 
an  oral  ph)mise  or  contract  of  a  decedent,  or  in  support  of  such  a 
claim  disputed  by  an  executor  or  administrator,  the  claimant  is  not 
required  to  prove  his  case  by  more  than  a  preponderance  of  evidence. 
Where  the  evidence  in  support  of  such  a  claim  consists  of  the  testimony 
of  the  claimant,  such  testimony  is  not  required  as  a  matter  of  law 
to  be  corroborated  by  other  evidence  in  order  to  make  out  a  gift, 
although  it  does  call  for  a  very  careful  scrutiny  and  examination 
of  the  facts,  and  where  a  surrogate,  after  ruling  that  the  testimony 
of  a  claimant,  upon  a  claim  against  a  decedent  made  by  the  admin- 
istrator of  decedent's  estate,  although  true,  required  corroboration 
as  matter  of  law,  and  for  that  reason  denied  the  claim,  the  decision 
of  the  Appellate  Division  affirming  the  surrogate's  decree,  although 
unanimous,  must  be  reversed  because  based  upon  insufficient  and 
improper  findings.     Matter  of  Sherman.  350 

5.  Trust  —  Apportionment  between  life  beneficiaries  and  remainder- 
men of  subsidiary  slocks  distributed  on  dissolution  of  holding  corporation, 
stock  of  which  formed  pari  of  trust  fund.  The  judgment  in  an  action 
brought  by  trustees  under  a  will  for  instructions  as  to  the  disposition 
to  be  made  of  securities  distributed  to  them  by  the  Standard  Oil 
Company  upon  its  dissolution  and  in  regard  to  certain  stock  dividends 
declared  and  issued  by  several  of  the  subsidiaries  subsequent  to  the 
distribution  modified  in  accordance  with  the  principles  laid  down 
in  U.  S.  Trust  Co.  of  N.  Y.  v.  Heye  (224  N.  Y.  242).  Macy  v.  Ladd 
(Mem.).  670 

See  Bowden  v.  Owen  (Mem.),  612;  Bourne  v.   Domey  (Mem.)t 
641. 

Validity  of  note  alleged  to  have  been  executed  by  decedent 
See  Bills,  Notes  and  Checks,  1,  3. 

Action  by  persons  claiming  to  be  entitled  to  property  of  a  husband 
now  deceasecl  to  annul  his  marriage. 

See  Husband  and  Wife,  2. 

When  will  clearly  and  explicitly  expresses  the  desires  of  a  testatrix 
creating  a  charitable  trust  the  court  will  not  bestow  her  estate  upon 
next  of  kin  upon  a  claim  that  the  gift  is  unreasonable  in  amount  for 
the  purposes  of  the  trust. 

See  Will,  1. 

Bequest  and  devise  to  beneficiary  to  use  such  part  of  principal 
as  she  might  doom  necessary  and  with  power  to  sell  real  estate  and 
use  proceeds  thereof  —  executors  cannot  maintain  action  to  recover 
moneys  left  at  death  of  testator's  widow  —  right  to  action  accrued 
to  residuary  legatees. 

See  Will,  2. 
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DECEDENT'S  ESTATE  —  Continued, 

Testamentary  gift  —  absolute  gift  followed  by  repugnant  gift  to 
another  —  when  such  absolute  gift  not  modified  or  qualified  by  subse- 
quent provision. 

See  Will,  3,  4. 

DISTRIBUTION. 

Distribution  of  recovery  in  action  for  negligently  causing  death  — 
meaning  of  term  *'  children "  in  section  1903  of  Code  of  Civil 
Procedure. 

See  Decedent's  Estate,  1,  2. 

EDUCATION  LAW. 

Board  of  education  of  city  of  New  York  —  division  of  authority 
and  responsibilitv,  as  to  public  schools,  between  such  board  and  state 
department  of  education  —  sections  96  and  108  of  New  York  charter 
not  repealed  by  chapter  786  of  Laws  of  1917  —  power  of  commissioner 
of  accounts  to  examine  accounts  of  board  of  education  —  when 
attachment  will  issue  against  witness  who  refused  to  obey  a  subpoena 
under  ruling  of  state  commissioner  of  education  advising  him  so 
to  do. 

See  New  York  (City  of),  4-6. 

State  department  of  education  —  school  moneys  appropriated  by 
state  and  apportioned  to  New  York  city  —  controversy  whether  such 
moneys  may  be  used  in  reduction  of  taxes  or  be  placed  to  credit  of 
board  of  education  —  writ  of  prohibition  —  state  commi^oner  of 
education  has  no  authority  to  decide  such  controversy  —  when  writ 
of  prohibition  should  be  granted. 

See  Schools,  1,  2. 

ELECTION  OF  BEBIEDIES. 

Workmen's  Compensation  Law  of  New  Jersey  —  negligence  —  a 
servant,  a  resident  of  New  Jersey,  having,  as  permitted  oy  the  New 
Jersey  statute,  elected  to  accept  the  remedies  provided  thereby 
instead  of  the  common-law  remedies  for  injuries,  his  legal  represent^i- 
tive  cannot  maintain  a  common-law  action  for  the  death  of  such 
servant  from  injuries  received  while  working  in  this  state. 

See  Master  and  Servant,  2. 

ELECTIONS. 

Queens  county  —  Sheriffs  —  The  present  sheriff  of  Queens  county  having 
been  elected  for  a  term  to  expire  January  25,  1920,  there  will  be  no 
vacancy  in  the  office  to  be  filled  at  the  general  election  in  November, 
1919.  The  sheriff  of  Queens  county  was  elected  at  a  special  election 
for  the  term  of  three  years  to  expire  on  January  23,  1920;  hence  there 
will  be  no  vacancy  in  that  oflBce  until  that  date.  When  the  vacancy 
occurs  the  governor  may  appoint  an  incumbent  to  hold  office  until  a 
sheriff  to  be  elected  at  the  general  election  in  November,  1920,  takes 
the  office  on  January  1,  1921.  Therefore,  the  electors  of  Queens 
county  cannot  lawfully  choose  a  sheriff  at  the  general  Section  in  1919. 
People  ex  rel.  Bast  v.   Voorhis,  167 

See  Matter  of  Cotte  v.  Gilbert  (Mem.),  600. 

ELEVATORS. 

Labor  Law  —  provision  that  no  child  under  sixteen  years  shall  be 
employed  or  permitted  to  operate  an  elevator  —  action  to  recover 
for  injuries  of  child  injured  while  running  an  elevator  —  contributory 
negligence  of  child  no  defense,  under  express  provision  of  statute. 

See  Negligence,  3,  4. 
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ELEVATORS  —  Continued. 

Fatal  injuries  to  meohanio  working  in  elevator  shaft  and  struck 
by  elevator  descending  in  adjoining  shaft  —  duty  of  employer  to 
protect  workman  in  such  place  —  when  evidence  does  not  justify 
nnding  that  decedent  was  chargeable  with  contributory  negligence  — 
doctrine  of  assumption  of  risk  not  applicable. 

See  Negugence,  9,  11. 

EMINENT  DOMAIN. 

P^roceeding  by  city  of  New  York  to  acquire  piers  and  dock  property 
—  rights  of  owners  and  lessees  under  revocable  licenses  from  city  — 
when  entitled  to  damages  for  loss  of  business  and  destruction  of 
buildings  erected  on  piers. 

See  New  York  (City  op),  1. 

Award  in  condemnation  proceedings  instituted  to  acquire  land  for 
municipal  purposes  —  when  such  award  has  been  duly  confirmed  by 
the  courts  and  the  award  paid  as  directed  therein,  a  mortgagee  who 
has  failed  to  present  and  prove  her  claim  thereunder  cannot  maintain 
an  action  against  the  city  to  recover  the  mortgage  debt. 

See  New  Yobk  (City  op),  3. 

EQUITY. 

Rescission  of  contract  —  reformation. 

See  Contract,  3. 

Agreement  for  separation  —  when  courts  have  not  jurisdiction  to 
enforce  provision  of  agreement  that  if  circumstances  should  change, 
the  amoimt  to  be  paid  by  the  husband  should  be  decreased. 

See  Husband  and  Wipe,  1. 

ESTATES. 

Validity  of  note  alleged  to  have  been  executed  by  decedent. 

See  Bills,  Notes  and  Checks,  1,  3. 

Distribution  of  recovery  in  action  for  negligently  causing  death  — 
meaning  of  term  **  children "  in  section  1903  of  Code  of  Civil 
Procedure. 

See  Decedent's  Estate,  1,  2. 

Claim  against  decedent's  estate  —  what  must  be  done  to  set  short 
Statute  of  Limitations  in  operation. 

See  Decedent's  Estate,  3. 

Claim  based  upon  an  oral  contract  or  promise  of  decedent  — 
corroboration  of  testimony  of  claimant  —  when  corroboration  not 
required  as  matter  of  law. 

See  Decedent's  Estate,  4. 

Apportionment  between  life  beneficiaries  and  remaiiidermen  of 
subsidiary  stocks  distributed  on  dissolution  of  holding  corporation, 
stock  of  which  formed  part  of  trust  fund. 

jSee  Decedent's  Estate,  5. 

Action  by  persons  clainiing  to  be  entitled  to  property  of  a  husband 
now  deceased  to  annul  his  marriage. 

See  Husband  and  Wipe,  2. 
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ESTATES  —  Continued. 

When  will  clearly  and  explicitly  expresses  the  desires  of  a  testatrix 
creating  a  charitable  trust  the  court  will  not  bestow  her  estate  upon 
next  of  kin  upon  a  claim  that  the  gift  is  unreasonable  in  amount  for 
the  purposes  of  the  trust. 

See  Will,  1. 

Bequest  and  devise  to  beneficiary  to  use  such  part  of  principal 
as  she  might  deem  necessary  and  with  power  to  sell  real  estate  and 
use  proceeds  thereof  —  executors  cannot  maintain  action  to  recover 
moneys  left  at  death  of  testator's  widow  —  right  to  action  accrued  to 
residuary  legatees. 

See  Will,  2. 

Testamentary  gift  —  absolute  gift  followed  by  repugnant  gift  to 
another  —  when  such  absolute  gift  not  modified  or  qualified  by  subse- 
quent provision. 

See  Will,  3,  4. 

EVIDENCE. 

1.  Trial  —  Witness  —  Party  may  not  be  permitted  to  impeach  his 
oum  ujitness  aU?iough  disreputable  and  unsatisfactory  —  Claim  of  privi- 
lege sustained  by  court  does  not  correct  erroneous  ruling  on  admissibility  of 
evidence.  When  the  refusal  of  a  witness  to  identify  the  defendant  as 
the  other  party  to  a  conversation  testified  to  by  the  witness  is  not 
positive  but  equivocal  and  circumstances  suggest  that  the  conversation 
was  with  defendant,  the  question  as  to  whom  his  testimony  refers  is  one 
of  fact  for  the  jury.  A  party  should  not  be  permitted  to  impeach  his 
own  witness.  After  having  unsuccessfully  taken  a  chance  to  secure 
favorable  testimony,  he  may  not  attack  the  character  of  such  witness 
and  ask  the  jury  to  infer  the  contrary  of  what  has  been  sworn  to, 
because  the  fmsity  of  the  evidence  is  to  be  presumed  when  the  character 
of  the  witness  is  disclosed.  When  a  disreputable  witness  is  called 
and  frankly  presented  to  the  jury  as  such,  the  party  calling  him 
represents  him  for  the  occasion  and  the  purposes  of  the  triiU  as  worthy 
of  belief.  In  the  search  for  truth  he  may  have  to  press  the  witness 
severely.  But  he  must  not  thereafter,  when  disappointed  in  the 
testimony  given,  attack  the  credibility  of  the  witness  by  asking 
questions  tending  solely  to  show  him  to  be  imworthy  of  belief,  and 
where  the  only  effect  or  an  affirmative  answer  to  a  question  asked  by 
a  party  to  his  own  witness  for  such  purpose  will  be  to  discredit  the 
witness,  the  question  is  objectionable.  Error  in  this  respect  is  not 
cured  by  permitting  a  witness  to  refuse  to  answer  on  the  ground  that 
the  answer  would  disgrace  him.  Such  ruling  protects  the  witness 
but  the  result  is  as  prejudicial  to  the  rights  of  the  party  as  an  affirma- 
tive answer.     People  v.  Minsky.  94 

2.  Presumption  of  receipt  of  letter.  Even  if  a  letter  properly  directed 
and  stamped  is  properly  mailed,  the  presumption  of  its  receipt  is  one 
of  fact  based  upon  the  circumstances  of  the  particular  case.  Where 
there  was  no  proof  of  a  proper  addrass  or  of  proper  stamps,  the  trial 
court  was  justified  in  finding  that  it  was  never  received.  Diehl  v. 
Becker.  318 

Promissory  notes  —  the  words  **  value  received  "  must  give  wa^ 
to  evidence  that  there  was  no  consideration  —  error  to  exclude  evi- 
dence offered  under  general  denial  that  decedent's  signature  was 
forged. 

See  Bills,  Notes  and  Checks,  1,  3. 

Erroneous  exclusion  of  evidence  in  action  to  recover  from  bank 
amount  of  checks  paid  on  forged  indorsements. 

See  Bills,  Notes  and  Checks,  6. 
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EVIDENCE  —  ConHnued, 

Claim  based  upon  an  oral  oontraot  or  promise  of  decedent  — 
oorroboration  of  testimony  of  claimant  —  when  corroboration  not 
required  as  matter  of  law. 

See  Decedent's  Estate,  4. 

When  testimony  as  to  difference  in  amounts  realized  from  crops 
before  and  after  trespass  admissible. 

See  Landlord  and  Tenant,  4. 

When  jui^  could  not  le^timately  have  inferred  from  the  evidence 
facts  essential  to  the  verdict,  the  verdict  cannot  be  sustained. 

See  Negugence,  2. 

Probative  value  and  effect  of  admissions. 
See  Trial,  1. 

EXCEPTIONS. 

When  renewal  of  exception  unnecessary. 
See  Trial,  4. 

EXECUTION. 

See  Botelho  v.  Siebert  (Mem.),  595. 

Service  of  process  —  wages  —  personal  service  must  be  made  upon 
employer,  of  execution  directed  against  wages  of  employee,  to  make 
employer  liable  to  the  judgment  creditor. 

See  Service. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Matter  of  Gay  (Mem.),  607. 

An  agreement  by  an  administrator  to  pay  an  attorney  a  certain 
percenta|:e  of  the  recovery  for  the  death  of  the  administrator's  child 
IS  only  binding  on  his  share  thereof. 

See  Attorney  and  Client,  1. 

Contingent  fee  —  contract  between  attomev  and  client  valid  in 
absence  of  fraud  —  such  contract,  however,  between  attorney  and 
executor  for  prosecuting  action  for  death  subject  tq  review  by  court 
—  distribution  of  recovery  in  action  under  the  statute  —  meaning 
of  term  "  children  "  in  section  1903  of  Code  of  Civil  Procedure. 

See  Attorney  and  Cubnt,  1,  2. 

Bequest  and  devise  to  beneficiary  to  use  such  part  of  principal  as 
she  might  deem  necessary  and  with  power  to  sell  real  estate  and  use 
proceeds  thereof  —  executors  cannot  maintain  action  to  recover 
moneys  left  at  death  of  testator's  widow  —  right  to  action  accrued 
to  residuary  legatees. 

See  Will,  2. 

FEDERAL  STATUTES. 

1916,  ch.  463;  1917,  ch.  63  — Income  Tax  — net  income. 

See  Tax,  1. 

FIRE  INSURANCE. 

Rescission  —  reformation  of  contract  —  builder's  risk  —  when 
builder's  risk  slip  attached  to  fire  insurance  policy  limits  liability  to 
time  building  is  in  course  of  construction. 

See  Contract,  3-4. 
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FISH  AND  GAME. 

Conservation  Law —  Provision  requiring  aU  persons  engaged  in 
hunting  to  have  a  license  —  Exception  <is  to  persons  hunting  on  farmland 
owned,  leased  or  occupied  by  them  —  Complaint  must  aUege  that  defendant 
did  not  come  rvithin  exception.  The  Conservation  Law  (Cons.  Laws, 
ch.  65,  §  185,  subd.  1)  requires  all  persons  engaged  in  hunting  to 
procure  a  license.  By  subdivision  8  of  the  section  an  exception  is 
made  as  to  persons  hunting  on  farmland  owned  or  leased  and  occupied 
by  them.  In  this  action  to  recover  a  penalty  for  violation  of  the 
statute,  the  complaint  did  not  negative  the  fact  that  defendant  was 
one  of  the  persons  within  the  description  in  the  latter  provision. 
Held,  that  it  was  necessary  for  the  People  in  the  complaint  to  negative 
the  fact  that  defendant  came  within  the  exception,  but  that  the 
burden  will  rest  on  the  defendant  to  prove  the  existence  or  non- 
existence of  the  facts  making  the  exception.    People  v.  Bradford,        45 

FOBQEBY. 

Erroneous  exclusion  of  evidence  to  show  signature  to  note  was 
forged. 

See  Bills,  Notes  and  Checks,  3. 

Action  by  drawer  of  checks  to  recover  from  bank,  which  paid 
checks  on  mdorsements  forged  by  drawer's  agent  who  aft^ward 
indorsed  in  his  own  name  for  his  own  account  —  indorsement  by  agent 
not  guaranty  of  validity  of  forged  indorsements  binding  on  drawer  — 
failure  of  drawer,  havmg  knowledge  of  other  forgeries  of  its  agent, 
to  notify  bank  —  when  effect  of  such  failure  question  of  fact  for  the 
jury  —  erroneous  exclusion  of  evidence. 

See  Bills,  Notes  and  Checks,  4-6. 

FBANCmSE  TAX. 

See  People  ex  reL  American  B.  &  B.  Co.  v.  Knavp  (Mem.),  574; 
People  ex  ret.  Iroquois  Door  Co.  v.  Knapp  (Mem.)»  5^. 

Tax  Law  —  in  arriving  at  net  income  of  a  manufacturing  corporation 
no  deduction  is  to  be  made  on  account  of  excess  profits  tax  paid  by 
the  corporation  to  the  United  States. 

See  Tax,  1. 

OABNISHMENT. 

Service  of  process  —  execution  —  wages  —  personal  servioe  must 
be  made  upon  employer,  of  execution  directed  against  wages  of 
employee,  to  make  employer  liable  to  the  judgment  oroditor. 

See  Service. 

QENEBAL  BUSINESS  LAW. 

Defense  of  usury  cannot  be  sustained  where  corporation  is  prinoipal 
debtor. 

See  Mortgage,  2. 

GIFT. 

See  Wood  v.  Ketcham  (Mem.),  64L 

GBADE  CBOSSINQ  PBOCEEDINQS. 

See  City  of  Corning  v.  Holmes  (Mem.),  624;  City  of  Coming  v. 
(rNeiU  (Mem.),  625. 

aUABANTY. 

Usury  —  when  mortgage  may  be  kept  alive  after  payment  thereof 
—  guarantor  of  loan  to  a  corporation  cannot  raise  defense  of  usury  — 
defense  of  usury  in  action  to  foreclose  mortgage  —  when  facts  do  not 
sustain  such  defense. 

See  Mortgage,  1-3. 
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mOHWAY  LAW. 

Action  against  town  for  flooding  of  lands  through  defect  in  highway 
maintainable  luder  sections  47  and  75  of  Highway  Law. 

See  Highways. 

Improvement  of  highways  —  acquisition  of  land. 
See  State,  6. 

mOHWAYS. 

Liability  of  town  for  improper  construction  of  culvert  by  town  super' 
intendent^  causing  flooding  of  adjacent  land  —  Sufficiency  of  complaint. 
At  common  law,  commissioners  of  highways  of  towns  were  personally 
responsible  for  the  negli^nt  or  wronj^ul  performance  of  tneir  duty. 
The  right  of  action  against  commissioners  who  act  contrary  to  or 
omit  to  act  in  accordance  with  their  duty  is  by  statute  made  main- 
tainable against  the  town.  It  is  not  limited  to  acts  or  omissions 
which  interfere  with  travel  along  the  surface  of  the  highway,  but 
includes  unlawful  dischar^  of  water  on  the  lands  of  another  by 
defective  construction  and  care  of  culverts  and  sluices.  Where  a 
complaint  in  an  action  against  a  town  alleges  in  substance  that  a 
steel  and  concrete  culvert,  over  a  small  dry  creek,  flowing  in  times 
of  freshet,  was  so  negligently  constructed  and  maintained  across 
a  highway  by  the  defendant's  superintendent  of  highways,  in  place  of 
an  adequate  old  wooden  culvert,  that  on  two  occasions  when  rain- 
storms occurred  it  was  inadequate  to  care  for  the  water  which  flowed 
down  the  creek,  causing  it  to  back  up  and  overflow  upon  plaintiff's 
land,  thus  damaging  her  property,  such  alle^tions  sufficiently  charge 
an  unlawful  act  of  the  superintendent  of  highways  and  constitute  a 
cause  of  action  against  the  town  under  the  statute  (Highway  Law 
[Cons.  Laws,  ch.  25],  §§  47,  75),  since  it  alleges  that  the  damap^es  sus- 
tained were  caused  by  reason  of  a  defect  in  the  culvert,  which  is  a 
part  of  the  highway,  because  of  the  neglect  of  the  town  superintendent. 
(Highway  Law,  §  74.)     Bowman  v.  Tovon  of  Chenango.  459 

State  highways  —  contract  for  construction  of  highway  —  forfeiture 
of  deposit  made  by  bidder  —  mandamus  —  when  such  bidder  cannot 
recover  deposit  because  of  error  in  estimates  of  state. 

See  Contract,  1. 

Highway  Law  —  unlawful  and  unauthorized  taking  of  land  for 
highway  improvement  by  contractor  before '  lawful  appropriation 
thereof  by  state  —  state  not  liable  therefor  —  erroneous  award  by 
Court  of  Claims. 

See  State,  6. 

HUNTINQ. 

^  Conservation  Law -^  provision  requiring  all  persons  engaged  in 
hunting  to  have  a  license  —  exception  as  to  persons  hunting  on 
farmland  owned,  leased  or  occupied  by  them  —  complaint  must 
all^e  that  defendant  did  not  come  within  exception. 

See  Fish  and  Qame. 

HUSBAND  AND  WIFE. 

1.  Equity  —  Agreement  for  separation  —  When  courts  have  not  juris^ 
diction  to  enforce  provision  of  agreement  that  if  circumstances  should 
change,  the  amount  to  be  paid  by  the  husband  should  be  decreased.  The 
plaintiff  and  defendant  entered  into  a  separation  agreement  which 
contained  a  provision  to  the  effect  that  plaintiff  should  pay  to  the 
defendant  sums  named  therein  to  be  used  for  her  support  and 
maintenance  and  that  of  their  children.  In  addition  to  these  pro- 
visions it  contained  one  which  read  as  follows:  **  In  the  event  that 
there  should  be  any  material  change  in  the  circumstances  of  either  of 
the  parties  hereto  either  party  hereto  shall  have  the  right  to  apply 
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to  any  court  of  competent  jurisdiction  for  a  modification  of  the  pro- 
visions herein  regarding:  the  amounts  to  be  paid  hereimder  by  the 
garty  of  the  first  part  (the  husband)  to  the  party  of  the  second  part 
ereto  (the  wife).  After  making  the  payments  provided  in  the  agree- 
ment for  several  years  plaintiff  brought  this  action  wherein  he  alleged 
in  substance  that  his  income  had  become  greatly  impaired  and  that  of 
his  wife  considerably  increased,  that  he  was  no  longer  able  to  make 
the  payments  in  the  agreement  provided,  and  that  the  defendant 
insisted,  upon  full  payment  and  prayed  relief  that  the  amount  reauired 
by  him  to  be  paid  under  the  original  terms  of  the  agreement  might  be 
reduced  and,  if  the  court  should  determine  that  it  was  without  juris- 
diction to  grant  this  relief,  that  it  might  be  adjudged  that  the  separa- 
tion agreement  was  no  longer  in  force  and  the  defendant  be  enjoined 
from  prosecuting  any  action  thereimder  against  the  plaintifif.  Held, 
that  the  court  cannot  reform  an  agreement  entered  into  by  parties 
by  making  a  new  agreement  or  provision  for  them  in  the  place  of  the 
one  which  they  have  deliberately  adopted,  and  that  its  equitable 
powers  cannot  be  invoked  for  the  purpose  of  restraining  enforcement 
oy  defendant  of  this  contract  unless  there  be  some  facts  iustifyine 
such  relief  of  which  a  court  of  equity  could  and  a  court  of  law  could 
not  take  cognizance  and  that  the  presentation  of  the  case  shows  no 
such  fact.     Stoddard  y.  Stoddard.  13 

2.  Alimony  —  Action  hy  persons^  claiming  to  be  erUitled  to  property 
of  a  husband  now  deceased,  to  annul  hie  marriage  to  the  defendant  on 
ground  that  he  was  a  lunatic  and  incapMe  of  entering  into  a  marriage 
contract  —  Plaintiffs  in  such  action  not  required  to  pay  alimony  and 
counsel  fee  to  defendant.  This  action  is  brought  under  section  1747 
of  the  Code  of  Civil  Procedure  for  the  purpose  of  procuring  a  judgment 
annulling  the  marriage  of  the  defendant,  whose  husband  is  now 
deceased,  on  the  ground  that  at  the  time  the  ceremony  was  performed 
the  latter  was  incapable  of  entering  into  the  contract  by  reason  of 
his  then  being  a  lunatic.  The  plaintiffs  are  entitled  to  share  in  the 
estate  of  the  father  of  the  deceased  husband,  in  which  estate  a  child 
of  his  marriage  to  defendant  is  entitled  to  a  distributive  share  in  case 
the  marriage  was  valid.  Heldy  that  while  the  statute  clothes  them  with 
authority,  as  interested  parties,  to  maintain  an  action  to  test  the 
validity  of  the  marriage,  they  are  under  no  obligation  to  pifV  alimony 
or  to  furnish  defendant  with  means  to  defend  the  action.  'She  is  not 
a  privileged  suitor  against  them,  but  only  against  her  husband  while 
he  lived.     Famham  v.  Farnham.  155 

INCOMPETENT  PERSONS. 

When  committee  of  an  incompetent  not  required  to  pay  a  claim  which 
the  incompetent^  if  restored  to  healthy  would  probably  not  have  paid.  In 
a  proceeding  to  compel  the  committee  of  an  incompetent  to  p^y 
the  expenses  of  the  petitioner  in  an  action  brought  afi[ainst  him,  it 
appeared  that  the  petitioner,  acting  upon  his  own  imtiative,  took 
charge  of  the  property  of  the  incompetent  and  looked  after  him  and 
his  affairs,  when  his  mind  became  impaired;  in  so  doing  the  petitioner 
questioned  the  validity  of  a  power  of  attorney  given  by  the  incom- 
petent to  another,  and  caused  such  attorney  m  fact  and  anoUier 
to  be  indicted  for  conspiracy.  The  defendants  were  acquitted. 
Thereafter  they  brought  actions  against  petitioner  for  malicious 
prosecution,  which  actions  were  compromised  and  settled  by  petitioner, 
who  now  asks  that  the  expenses  of  defending  the  actions  and  the 
amount  paid  by  him  on  the  settlement  be  repaid  him  out  of  the  estate 
of  the  incompetent.  The  committee  of  the  incompetent  was  not  a 
party  to  the  actions  against  petitioner  or  consulted  with  reference 
thereto.  Held,  that  the  petition  sets  forth  no  facts  sufficient  to 
sustain  an  order  requiring  the  committee  of  the  incompetent  to  pay 
any  part  of  the  claim.     Matter  of  Lord.  145 

See  Matter  of  Clarkson  (Mem.),  599. 
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INDICTMENT. 

Practicing  medicine  without  being  registered  and  licensed  as  required 
by  statute  —  when  indictment  accusing  defendant  of  committing  such 
crime  need  not  negative  exception  to  such  statute  —  when  such  indict- 
ment defective  for  failing  to  name  the  individual  treated  by  defendant. 

See  Crimes,  7,  8.  • 

INJUNCTION. 

Acts  of  members  of  labor  unions  calculated  and  intended  to  destroy 
plaintiff's  good  will,  trade  and  business  —  when  such  acts  may  be 
restrained  by  injunction. 

See  Labor  Unions,  1,  2. 

When  plaintiff  entitled  to  injunctive  relief  against  acts  of  state 
officer. 

See  State,  4. 

INSURANCE. 

1.  Partnership  as  legal  entity —  Where  an  automobile  liability  policy 
insured  a  firm,  as  such,  and  under  the  firm  name,  the  insurer  is  not 
liable  for  damages  for  a  death  caused  by  the  atUomobile  while  loaned  to 
another  firm  of  which  the  members  of  the  insured  firm  were  members. 
An  automobile  liability  polic:^  insured  plaintiffs  under  their  firm 
name  and  as  a  firm  doing  business  as  a  department  store  merchant 
at  a  designated  place  in  a  designated  city,  against  "  loss  and  expense 
by  i^dason  of  claims  made  upon  the  assured  "  by  reason  of  accidents 
by  any  person  by  reason  of  **  the  ownership,  maintenance  or  use  ** 
of  a  delivery  automobile  described  in  the  policy.  The  firm  so  insured 
consisted  of  two  copartners  who  with  a  third  person  as  a  partner 
formed  another  partnership  which  conducted  a  department  store  in 
another  city.  While  the  automobile  was  bein^  used  temporarily  in 
the  business  of  the  latter  firm  in  the  last-mentioned  city  and  dnven 
by  an  employee  of  that  firm,  a  child  was  run  over  and  killed.  The 
plaintiffs  mdividually  paid  two-thirds  of  the  iCmount  for  which  the 
claim  was  settled  and  brought  this  action  to  recover  the  amount  thus 
paid.  The  terms  of  the  poDcy  are  unambiguous  and  limit  the  liability 
of  the  insurer  to  accidents  which  occurred  while  the  automobile  was 
used  in  the  firm  business  of  the  firm  named  in  the  policy.  Hence 
the  policy  cannot  be  so  construed  as  to  bring  within  its  terms  the 
individual  liability  of  the  plaintiffs  as  members  of  the  other  partner- 
ship for  the  injury  arising  out  of  the  accident.  The  fiction  that  a 
partnership  is  a  legal  entity  is  recognized  among  business  men  and  in 
construing  commercial  contracts.   Hartigan  v.  Casualty  Co.  of  America. 

175 

2.  (Life)  —  Loans  on  policies  —  Cancellation  of  policies  for  failure 
of  insured  to  pay  loans  —  WhcU  constitutes  sufficient  notice  to  borrower 
of  intention  of  company  to  cancel  policies  for  borrower's  default  to  renew 
loans  or  pay  interest  thereon.  Plaintiff's  decedent  borrowed  money  on 
five  life  insurance  policies  as  collateral,  from  the  company  which  had 
issued  them,  giving  promisory  notes  therefor,  in  each  stating  that  he 
had  deposited  with  and  assigned  to  the  company  as  collateral  security 
one  of  such  policies  and  agreeing  that  if  he  failed  to  repay  the  note  or 
interest  when  due  the  company  **  without  further  notice  and  without 
further  demand  for  payment  may  cancel  said  policy  as  of  the  date  of 
default  "  and  apply  to  the  payment  of  the  note  and  interest  the  sum 
fixed  as  the  surrender  value  of  the  policy  and  pay  the  balance,  if  any, 
on  demand  to  the  parties  entitled  thereto.  The  borrower  failed  to 
pay  the  notes  when  due,  after  they  had  been  renewed  on  the  same  terms. 
The  company  wrote  him  before  the  notes  became  due  and  on  two 
subsequent  occasions,  calling  his  attention  to  the  matter  and  request- 
ing payment.     No  action  was  taken  by  the  borrower  and  forty-five 
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days  after  the  notes  became  due  they  were  canceled  as  of  the  date 
when  due.  Held,  that  the  contract  is  clear  and  its  terms  unambiga- 
ous  and  on  default  the  company  might  cancel  the  policies  without 
further  notice.  Such  cancellation  became  effective  without  notice 
to  decedent  and  was  not  subject  to  the  condition  that  he  should  be 
first  paid  the  balance  due  him  or  informed  that  the  company  h^d 
that  sum  subject  to  his  demand,  nor  did  the  company  by  its  acts 
waive  its  right  to  cancel  without  further  notice.  Stevens  v.  MtU.  L. 
Ins.  Co.  524 

See  Stahlberg  v.  Protected  Home  Circle  (Mem.),  555;  Goldstein  ▼. 
N.  Y,  Life  Ins.  Co.  (Mem.),  575. 

Liability  —  when  construction  of  policy  reviewable  by  Court  of 
Appeals. 

See  Appeal,  2. 

Reformation  of  contract  —  fire  insurance  —  builder's  risk  —  when 
builder's  risk  slip  attached  to  fire  insiutince  policy  limits  liability  to 
time  building  is  in  course  of  construction. 

iSfee  Contract,  3,  4. 

JUDGMENT. 

Judgment  entered  upon  order  of  reversal  —  when  case  will  be 
remitted  to  Supreme  Court  for  perfection  of  judgment. 

See  Appeal,  4. 

Set-off  —  lien  of  attorney  upon  judgment  in  his  client's  favor  — 
such  judgment  cannot  be  set  on  against  another  except  subject  to  the 
lien  of  the  attorney. 

See  Attorney  and  Client,  1. 

Offer  of  judp:ment  —  when  offer  of  judgment  made  by  one 
co-partner  not  m  compliance  with  statute  and  not  binding  upon 
his  co-partner. 

See  Partnership,  1. 

JUDICIARY  LAW. 

Lien  of  attorney  upon  judgment  in  his  client's  favor. 

See  Attorney  and  Cuent,  3. 

JURISDICTION. 

When  courts  have  no  jurisdiction  to  enforce  provision  of  separation 
agreement. 

See  Husband  and  Wipe,  1. 

State  department  of  education  —  school  moneys  appropriated  bv 
state  and  apportioned  to  New  York  city  —  controversy  whether  such 
moneys  may  be  used  in  reduction  of  taxes  or  be  placed  to  credit  of 
board  of  education  —  writ  of  prohibition  —  state  commissioner  of 
education  has  no  authority  to  decide  such  controversy  —  when  writ 
of  prohibition  should  be  granted. 

See  Schools,  1,  2. 

Court  of  Claims  —  liability  of  state  for  tort  or  negligence  of  its 
oflBcers  and  agents  —  statute  conferring  upon  Court  of  Claims  juris- 
diction to  hear  and  determine  private  claims  against  the  state  does 
not  create  any  liability  against  the  state  not  otherwise  authorized  by 
statute  or  maintainable  in  law  or  equity. 

See  State,  I,  2. 
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LABOR  LAW. 

See  People  v.  Liggett  Co.  (Mem),  617. 

revision  that  no  child  under  sixteen  years  shall  be  employed  or 
permitted  to  operate  an  elevator  —  action  to  recover  for  injuries  of 
child  injured  wnile  running  an  elevator  —  contributory  negligence  of 
child  no  defense,  under  express  provision  of  statute. 

See  Nbgugence,  3»  4. 

Provision  thereof  requiring  owners  to  thoroughly  plank  over  steel 
and  iron  beams  —  when  question  whether  this  was  done  one  of  fact 
for  a  jury,  not  of  law  for  the  court. 

See  Negligence,  12,  13.    * 

LABOR  UNIONS. 

1.  Personal  rights  —  Contracts  for  purchase  and  sale  of  labor  —  Right 
to  efectuate  desire  withovi  interference.  Personal  liberty  or  the  right 
of  property  embraces  the  right  to  make  contracts  for  the  purchase  of 
labor  of  others  and  equally  the  right  to  make  contracts  for  the  sale  of 
one*s  own  labor  and  the  employment  of  one's  individual  and  industriid 
resources.  It  is  subject,  however,  to  the  condition  that  its  exercise 
in  the  particular  transaction  shall  not  be  ihconsistent  with  the  public 
interests  or  hurtful  to  the  public  order  or  detrimental  to  the  common 
good.  The  right  of  the  citizen  to  effectuate  his  desire  or  judgment 
without  interference  or  compulsion  must  always  be  exercised  with 
reasonable  regard  for  the  conflicting  rights  of  others.  An  invasion 
of  this  right,  without  a  cause  or  reason  which  the  law  deems  essential 
or  useful  in  the  existence  or  betterment  of  organized  society,  is  a  l^^ 
and  actionable  wrong  which  may  be  compensated  or  restrained.  There 
is  an  important  and  perceptible  difference,  in  the  realms  of  justice, 
civil  order  and  law,  between  the  voluntary  acts  of  an  individual,  done 
in  the  right  of  personal  freedom,  the  right  to  do  or  to  refrain  from  doing, 
and  their  injurious  effects,  and  the  acts  of  others,  undesired  by  them, 
initiated  and  performed  in  virtue  of  the  deception,  compulsion  or 
oppression  on  the  part  of  that  individual,  and  their  injurious  effects. 
Auburn  Draying  Co,  v.  WardelL  1 

2.  When  acts  of  members  of  labor  unions  intended  to  destroy  plaintiff* s 
business  may  be  restrained  by  injunction.  In  an  action  brought  by  an 
employer  of  labor  against  members  of  labor  unions  to  recover  dama^ 
and  for  a  permanent  injunction,  the  trial  court  made  findings  which 
are  supported  by  evidence  to  the  effect  that  the  defendants  sought  the 
destruction  of  plaintiff's  business  and  that  their  acts  were  calculated 
to  and  intended  to  destroy  the  plaintiff's  good  will,  trade  and  business, 
and,  in  part,  accomplished  that  purpose,  and  that  such  acts  were  done 
in  furthei^ince  of  a  conspiracy  from  which  plaintiff  was  at  the  time  of 
the  commencement  of  the  suit  suffering  irreparable  loss  and  damaga 
Held,  that  the  means  employed  were  unjustifiable  and  unlawful  and 
defendants  should  be  restrained  from  employing  them.  Id, 

LANDLORD  AND  TENANT. 

1.  Tenant  has  exclusive  right  to  control  and  possession  of  leased  prem^ 
ises.  As  between  a  landlord  and  his  tenant,  the  latter  in  the  absence 
of  some  contractual  provision  to  the  contrary  has  an  exclusive  right 
to  the  control  and  possession  of  the  leased  premises  and  may  defend 
such  particular  estate  until  the  same  has  been  legally  terminated. 
Baumann  v.  City  of  New  York.  25 

2.  Where  both  landlord  and  tenant  sustain  damage  from  act  of  third 
person  each  may  maintain  action  for  redress.  Where  both  landlord  and 
tenant  sustain  damages  by  the  wrongful  act  of  a  third  person,  the  law 

45 
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recognizes  the  right  of  each  to  maintain  a  separate  action  against 

the  wrongdoer  to  redress  his  individual  injury.  Id. 

3.  Tenant  at  will  of  land  injured  by  abstraction  of  water  from  svbsoil 
entitled  to  damaaes  caused  thereby.  The  lands  of  a  wife  were,  by  her 
permission,  worked  by  the  husband,  who  received  the  entire  income 
therefrom,  the  relation  between  the  wife  and  husband  as  to  the  plot 
of  land  owned  by  the  wife  being  that  of  landlord  and  tenant,  the  hus- 
band being  a  tenant  at  will.  The  defendant  has  maintained  two 
driven  well  pumping  stations  near  the  premises  so  occupied  by  the 
plaintiff.  The  operation  of  the  well  abstracted  and  withdrew  from 
the  propertv  in  question  and  its  soil  a  large  part  of  the  natural  under- 
ground anci  percolating  waters  belonging  to  it,  lowered  the  normal 
water  table  thereon  from  one  to  five  feet,  rendered  the  dry  soil  unpro- 
ductive, greatly  injured  its  bearing  qualities,  and  rendered  the  business 
of  market  gardening  on  the  land  much  less  profitable  than  before  the 
wells  were  put  in  operation.  Held,  that  the  defendant  was  a  con- 
tinuous trespasser  and  as  such  invaded  the  possessory  rights  of  the 
plaintiff,  and  for  damage  sustained  to  such  usuble  value  the  plaintiff 
IS  entitled  to  redress.  Id. 

4.  When  testimony  as  to  difference  in  amounts  realized  from  crops 
before  and  after  trespass  admissible.  Evidence  of  the  amounts  real- 
ized from  the  crops  before  and  after  the  trespass  was  proper  for 
consideration  upon  the  question  of  usable  value  as  bearing  upon  the 
question  as  to  whether  or  not  the  plaintiff  had  exercised  proper  judg- 
ment as  a  reasonable  man  in  the  management  of  the  property  in  view 
of  the  changed  conditions  produced  by  defendant's  trespass.  Id. 

See  Trustees  of  Columbia   University  v.  Rathbone  (Mem.)i  560. 

Bond  by  tenant  and  surety  to  pay  all  mechanics'  liens  and  claims 
of  builders  for  improvements  on  premises  occupied  by  tenant  —  when 
complaint  in  action  by  landlord  to  recover  penalty  of  bond  do^  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

See  Pleading, 

LAW  (PRACTICE  OF). 

What  constitutes  practice  of  law  —  violation  of  statute  prohibiting 
practice  of  law  by  one  not  duly  admitted  and  licensed  as  attorney.    • 

See  Crimes,  1-3. 

Practice  of  law  by  corporation  in  violation  of  statute  —  when  draw- 
ing of  bill  of  sale  and  cnattel  mortgage  by  title  guarantee  and  trust 
company  not  a  violation  of  the  statute. 

See  Crimes,  4. 

LETTERS. 

Presumption  of  receipt  of  letter  one  of  fact. 

See  Evidence,  2. 

LIABILITY  INSURANCE. 

Construction  of  policy  —  partnership  as  legal  entity  —  where  an 
automobile  liability  policy  insured  a  firm,  as  such,  and  under  the  firm 
name,  the  insurer  is  not  liable  for  damages  for  a  death  caused  by  the 
automobile  while  loaned  to  another  firm  of  which  the  members  of  the 
insured  firm  were  members. 

See  Insurance,  1. 

LIEN. 

Attorney's  lien  in  action  to  recover  for  negligent  killing  of  intestate. 

^ee  Attorney  and  Client,  1. 
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Contingent  fee  —  contract  between  attorney  and  client  valid  in 
absence  of  tr&ud  —  such  contract,  however,  between  attorney  and 
executor  for  prosecuting  action  for  death  subject  to  review  by  court  — 
distribution  of  recovery  in  action  under  the  statute  —  meaning  of 
term  "  children  "  in  section  1903  of  Code  of  Civil  Procediu^. 

See  Attorney  and  Client,  2. 

Lien  of  attorney  upon  judgment  in  his  client's  favor  —  such  judg- 
ment cannot  be  set  off  against  another  except  subject  to  the  lien  of 
the  attorney. 

See  Attorney  and  Cubnt,  3. 

LIFE  INSURANCE. 

Loans  on  policies  —  cancellation  of  policies  for  failure  of  insured 
to  pay  loans  —  what  constitutes  sufficient  notice  to  borrower  of  inten- 
tion of  compjany  to  cancel  policies  for  borrower's  default  to  renew 
loans  or  i)ay  interest  thereon. 

See  Insurance,  2. 

LIMITATION  OF  ACTIONS. 

What  must  be  done  to  set  short  Statute  of  Limitations  in  operation. 

See  Decedent's  Estate,  3. 

LOANS. 

When  agreement  to  repay  loan  with  a  specified  bonus  dependent 
upon  varying  conditions  of  sale  of  patented  invention  is  usurious. 

See  Usury. 

MALICE. 

When  interference  with  contractual  relation  is  malicious. 

See  Contract,  5. 

MANDAMUS. 

Patrolman  of  police  force  detailed  for  detective  duty,  whose  desig- 
nation has  been  revoked  and  who  has  been  reassigned  to  duty  as  a 
patrolman,  is  not  entitled  to  a  writ  of  mandamus  reinstating  him  as 
detective-sergeant. 

See  Buffalo  (City  of). 

When  bidder  for  state  work  not  entitled  to  mandamus  directing 
return  of  check  deposited  with  bid. 

See  Contract,  1. 

MARRIAGE  (ANNULBIENT  OF). 
See  French  v.  French  (Mem.),  571. 

Action  by  persons,  claiming  to  be  entitled  to  property  of  a  husband 
now  deceased,  to  annul  his  marriage  to  the  defendant  on  ground  that 
he  was  a  lunatic  and  incapable  of  entering  into  a  marriage  contract  — 
plaintifiPs  in  such  action  not  required  to  i)ay  alimony  and  counsel  fee 
to  defendant. 

See  Husband  and  Wife,  2. 

MASTER  AND  SERVANT. 

1.  When  owner  of  apartment  house  not  liable  for  injuries  to  child 
thrown  off  of  sidewalk  by  janitor  of  the  apartment  house  to  pret^ent  her 
from  roller  skating  on  sidewalk.  Plaintiff,  an  infant  under  fourteen 
years  of  age,  recovered  a  j^udgment  against  defendant,  the  owner  of 
an  apartment  house,  for  injuries  received  when  the  janitor  of  the 
apartment  house  threw,  or  pushed,  her  off  the  sidewalk  m  front  of  the 
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apartment  house  where  she  had  been  roller  skatinc:.  There  is  evidence 
that  the  tenants  in  the  house  had  been  annoyed  by  noise  caused  by 
children  roller  skating  on  the  sidewalk  in  front  of  the  apartments 
and  had  complained  to  the  janitor  and  his  wife  with  reference  thereto, 
and  that  the  janitor,  acting  on  such  complaints,  had  endeavored  to 
prevent  children  from  roller  skating  on  tne  sidewalk.  Held,  in  the 
absence  of  any  evidence  as  to  the  actual  authority  conferred  upon  the 
janitor  by  the  defendant,  that  the  janitor  in  assaulting  the  infant 
plaintiff  was  not  acting  within  the  actual  or  apparent  scope  of  his 
employment,  and  hence  his  act  is  not  chargeaole  to  the  defendant. 
Muller  V.  Hillenbrand,  4^ 

2.  A  servant,  a  resident  of  New  Jersey,  ?iaving,  as  permitted  hy  the 
New  Jersey  statute,  elected  to  accept  the  remedies  provided  by  a  worh" 
men's  compensation  law  inste<id  of  the  commonrlaw  remedies  for  injuries, 
his  legal  representative  cannot  maintain  a  commonrlaw  action  for  the 
death  of  such  servant  from  injuries  received  while  working  in  this  state. 
Under  the  Workmen's  Compensation  Law  of  New  Jersey,  if  a  servant 
prefers  to  retain  his  common-law  remedies,  he  may  give  notice,  within 
a  certain  time  after  his  employment,  and  the  remedies  will  be  retained. 
If  he  chooses  to  renounce  them  in  return  for  the  statutory  scheme  of 
compensation^  his  voluntary  choice  is  the  source  and  origin  of  his  right. 
Where  plaintifif*s  intestate,  who,  at  the  time  of  his  death,  was  a 
resident  of  the  state  of  New  Jersey  and  in  the  employ  of  the  defendant, 
a  New  Jersey  corporation,  had  niade  and  entered  into  the  contract  of 
employment  in  that  state,  but  was  at  work  for  the  defendant  in  this 
state  at  the  time  of  his  death,  and  had,  under  the  New  Jersey  statute, 
giving  him  the  right  to  accept  or  reject  the  statutory  scheme  of  com- 
pensation, exercised  the  option  to  accept  it  and  contracted  accordingly, 
such  contract  became  binding  upon  hun  and  like  any  other  valid  con- 
tract enforceable  in  the  state  of  New  York,  unless  opposed  to  its 
public  policy.  The  right  of  action  to  recover  for  death,  which  is 
preserved  by  constitutional  provision  in  this  state  (Art.  1,  §  18),  is  the 
one  provided  for  by  section  1902  of  the  Code  of  Civil  Procedure.  That 
section  authorizes  the  executor  or  administrator  to  maintain  an  action 
to  recover  damages  for  the  wrongful  killing  of  his  decedent  "  aeainst 
a  natural  person  who,  or  a  corporation  which,  would  have  been  liable 
to  an  action  in  favor  of  decedent  by  reason  thereof  if  death  had  not 
ensued."  The  contract  of  emplo3rment  made  by  plaintiff's  intestate 
being  one  which  would  bar  an  action  against  defendant  brought  by 
himself,  it  is  equally  true  that  it  bars  an  action  by  his  personal  repre- 
sentative, and  the  contract  of  emplo^rment  being  valid  in  New  Jersey 
prevents  the  maintenance  of  an  action  for  the  recovery  here  sought 
m  New  York.     Bamhart  v.  Am,  Concrete  Steel  Co.  631 

Contract  of  employment  —  malicious  interference  therewith  — 
when  action  can  be  maintained  for  maliciously  inducing  plaintiff's 
employee  to  break  his  contract  of  employment. 

See  Contract,  5-7. 

When  a  duty  imposed  upon  a  foreman  involves  the  exercise  of  judg- 
ment or  discretion  and  he  errs,  the  employer  is  not  liable  for  injuries 
caused  by  the  foreman's  error. 

See  Negligence,  1. 

Automobiles  —  chauffeur,  hired  and  paid  bv  garage  oompai^  to 
operate  automobile  rented  by  company  for  a  fixed  period  at  a  fixed 
rental  for  the  use  of  the  lessee,  not  the  servant  of  the  lessee. 

See  Negligence,  8. 

Contributory  negligence  —  fatal  injuries  to  mechanic  workiiig  in 
elevator  shaft  and  struck  by  elevator  descending  in  adjoining  shaft  — 
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duty  of  employer  to  protect  workman  in  such  place  —  when  evidence 
does  not  iustify  finding  that  decedent  was  chargeable  with  contrib- 
utory negligence  —  doctrine  of  assumption  of  risk  not  applicable. 

See  Neguqence,  9-11. 

Labor  Law  —  provision  thereof  requiring  owners  to  thoroughly 

5 lank  over  steel  and  iron  beams  —  when  question  whether  this  was 
one  one  of  fact  for  a  jury,  not  of  law  for  the  court. 

See  Nbquqence,  12,  13. 

When  owner  of  wagon  not  liable  for  injuries  to  boy  riding  at  invi- 
tation of  driver. 

See  Negliqencb,  14. 

When  master  not  liable  for  injuries  to  person  riding  in  automobile 
with  chauffeur  without  knowledge  or  permission  of  owner  —  when 
such  person,  whether  riding  by  invitation  or  by  permission  of  chauffeur, 
not  licensee  of  owner  for  whose  safety  he  was  responsible  —  erroneous 
instructions  to  jury. 

See  Negligence,  16. 

When  railroad  company  not  liable  under  the  Federal  Safety  Appli- 
ance Act  for  death  of  employee. 

See  Negugencb,  17. 

HECHANIC'S  LIEN. 

See  Armstrong  v.  Witt  (Mem.),  563;   Dempaey  v.  Mount  Sinai 
Hospital  (Mem.),  661. 

MEDICINE  (PRACTICE  OF). 

Practicing  medicine  without  being  registered  and  licensed  as  rec^uired 
by  statute  —  when  indictment  accusing  defendant  of  comnutting 
such  crime  need  not  negative  exception  to  such  statute  —  when  such 
indictment  defective  for  failing  to  name  the  individual  treated  by 
defendant. 

See  Crimes,  7,  8. 

MILK  AND  CREAM. 

Agricultural  Law  —  construction  and  application  of  section  55  — 
a  creamery  association  organized  under  the  Business  Corporations 
Law  not  a  **  producer  "  within  meaning  of  statute. 

See  Agricultural  Law. 

MONET  LOANED. 

See  Jenne  v.  Franklin's  Incorporated  (Mem.),  569. 

MORTOAGE. 

1.  When  mortgage  may  be  kept  alive  after  payment  thereof.  A  mort- 
gage, when  paid,  may  be  kept  alive  for  other  purposes,  when  the  rights 
of  creditors  and  third  parties  have  not  intervened  Salem  v.  Myles 
Realty  Co,  51 

2.  Guarantor  of  loan  to  corporation  cannot  interpose  defense  of  u^ury. 
Where  a  corporation  is  the  primary  debtor  one  who  guarantees  pay- 
ment cannot  interpose  the  defense  of  usury  by  reason  of  the  express 
provision  of  the  statute  (Oeneral  Business  Law,  §  374;  Cons.  Laws, 
ch.  25) ,  since  he  stands  in  no  better  position  than  does  the  corpora- 
tion. Id, 

3.  When  focts  do  not  sustain  defense  of  usury  in  action  to  foreclose 
mortgage.    This  action  was  brought  to  fo^pclose  a  mortgage  to  which 
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the  defense  of  usury  was  interposed.  On  examination  of  the  evidence, 
held,  that  there  is  no  basis  for  the  conclusion  that  the  loan  was  made 
upon  a  usurious  agreement.  Id. 

See  Kempf  v.  Biers  (Mem.),  620;  Equitable  Life  Assur,  Society 
V.  Wilds  (Mem.),  627. 

Consent  of  stockholders  required  to  make  legal  and  e£Fectual  mort- 
gage on  corporate  property. 

See  Corporations. 

• 

When  award  in  condemnation  proceedings  has  been  duly  confirmed 
and  paid  a  mortgagee  who  has  failed  to  present  and  prove  her  claim 
cannot  maintain  action  against  city  to  recover  mortgage  debt. 

See  New  York  (City  of),  3. 

MOTOR  VEHICLES. 

Chauffeur,  hired  and  paid  by  garage  company  to  operate  automobile 
rented  by  company  for  a  fixed  period  at  a  fixed  rental  for  the  use  of 
the  lessee,  not  the  servant  of  the  lessee. 

See  Negligence,  8. 

When  master  not  liable  for  iniuries  to  person  riding  in  automobile 
with  chauffeur  without  knowledge  or  permission  of  owner  —  when 
such  person,  whether  riding  by  invitation  or  by  permission  of  chauffeur, 
not  licensee  of  owner  for  whose  safety  he  was  responsible  —  erroneous 
instructions  to  jury. 

See  Nequgence,  16. 

MUNICIPAL  CORPORATIONS. 

Patrolman  of  police  force  detailed  for  detective  duty,  whose  desig- 
nation has  been  revoked  and  who  has  been  reassigned  to  duty  as  a 
patrolman,  is  not  entitled  to  a  writ  of  mandamus  reinstating  him  as 
detective-sergeant. 

See  Buffalo  (City  of). 

Abstraction  of  water  from  subsoil  by  driven  wells  for  municipal 
purposes  —  liability  to  tenant. 

See  Landlord  and  Tenant,  3. 

Proceedings  by  city  of  New  York  to  acquire  piers  and  dock  prop- 
erty —  rights  of  owners  and  lessees  under  revocable  licenses  from 
city  —  when  entitled  to  damages  for  loss  cf  business  and  destruction 
of  buildings  erected  on  piers. 

See  New  York  (City  of),  1. 

Public  schools  —  salaries  of  teachers. 
See  New  York  (City  of),  2. 

Award  in  condemnation  proceedings  instituted  to  acquire  land  for 
municipal  purposes  —  when  such  award  has  been  duly  confirmed  by 
the  courts  and  the  award  paid  as  directed  therein,  a  mortgagee  who  has 
failed  to  present  and  prove  her  claim  thereunder  cannot  maintain  an 
action  against  the  city  to  recover  the  mortgage  debt. 

See  New  York  (City  of),  3. 

Board  of  education  of  New  York  —  division  of  authority  and 
responsibility,  as  to  public  schools,  between  such  board  and  state 
department  of  education  —  sections  96  and  108  of  New  York  charter 
not  repealed  by  chapter  786  of  Laws  of  1917  —  power  of  commissioner 
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of  accounts  to  examine  accounts  of  board  of  education  —  when  attach- 
ment will  issue  against  witness  who  refused  to  obey  a  subpoena  under 
ruling  of  state  commissioner  of  education  advising  him  so  to  do. 

See  New  York  (City  of),  4-6. 

MURDER. 

See  Peoplev.  Ahhruzzo  (Mem.),  554;  People y,  De  Somma  (Mem.), 
604;  Peovle  v.  Esposito  (Mem.)»  610;  People  v.  Cassidy 
(Mem.),  d16;  People  v.  Bojanowski  (Mem.),  616;  People  v. 
Mihiterian  (Mem.),  617;  People  v.  Usefof  (Mem.),  622; 
People  V.  Hamhy  (Mem.),  639;  People  v.  Harrison  (Mem.), 
647;  People  v.  Milano  (Mem.),  650. 

Killing  of  proprietor  of  store  which  defendant  and  a  companion 
had  attempted  to  rob  —  when  fatal  shot  was  fired  by  companion  of 
defendant  after  they  had  left  the  store  and  were  trying  to  escape, 
defendant  is  not  guilty  of  murder  in  the  first  degree  unless  the  jury 
finds  deliberation  and  intent  to  kill  —  whether  defendant  and  his 
companion  were  still  conspirators  and  violence  used  was  part  of 
their  scheme  question  for  tne  jury  —  erroneous  charge. 

See  Crimes,  5,  6. 

NEGUaSNCE. 

1.  Master  and  servant  —  Statute  oj  Pennsylvania —  Negligence  — 
When  a  diUy  imposed  upon  a  foreman  involves  the  exercise  of  judgment 
or  discretion  and  he  errs,  the  emvloyer  is  not  liable  for  injuries  caused  by 
the  foreman's  error.  Where  piaintifif  while  working  as  a  laborer  in 
defendant's  coal  mine  in  the  state  of  Pennsylvania,  in  which  there 
was  in  force  a  statute  requiring  the  foreman  of  every  mine,  or  his 
assistant,  to  examine  the  places  where  the  employees  worked  to 
see  if  they  are  safe  and  if  unsafe  to  make  them  safe,  called  the 
attention  of  the  assistant  foreman  of  the  mine,  and  two  miners 
under  whom  he  worked,  to  a  loose  rock  in  the  roof  of  the  mine  where 
he  was  working,  and  the  assistant  foreman  after  examining  the  place 
said  it  was  safe  and  directed  plaintiff  to  go  on  with  his  work,  and  shortlv 
afterward  the  rock  fell  upon  plaintiff  causing  the  injuries  for  whicn 
this  action  is  brought,  the  question,  under  the  decision  of  the  courts 
of  Pennsylvania,  whether  the  rock  was  secure  was  one  that  rested  in 
the  judgment  of  the  mine  foreman,  or  his  assistant,  and  if  they  deter- 
mined, as  a  matter  of  judgment,  that  it  was  secure,  the  defendant  is 
not  responsible  for  that  conclusion,  even  if  erroneous,  and  it  was  error 
for  the  trial  court,  in  an  action  to  recover  for  injuries  sustained  by 
plaintiff  brought  under  the  Pennsylvania  statute,  to  deny  defendant's 
motion  for  a  nonsxiit.     Iwanauskas  v.  Phila.  &  R,  Coal  &  Iron  Co.     34 

2.  Evidence  —  When  jury  could  not  legitimately  have  inferred  from 
the  evidence  facts  essential  to  the  verdict^  the  verdict  cannot  be  sustained. 
Plaintiff  was  a  music  teacher,  fifty-eight  years  of  age  at  the  time  of 
the  accident.  She  was  active  on  her  feet  and  went  about  the  city. 
While  waiting  for  a  street  car,  she  walked  up  and  down  and  in  and  out 
of  a  waiting  car.  A  car  starter  employed  by  defendant  called  the 
approaching  car  and  plaintiff  started  towards  it.  The  starter  came 
up  behind  and  caught  her  arm.  She  says:  "  He  helped  me  along^ 
towards  the  Fifteenth  street  car  when  he  called  out,  *  Look  out  for  the 
car '  and  dropped  my  arm,  and  I  went  down,"  breaking  a  leg.  She 
adds:  "  He  was  a  kind  of  support  to  me.  I  depended  on  him  as  long 
as  he  took  hold  of  me."  Upon  this  evidence,  while  the  jury  in  an 
action  to  recover  for  injuries  sustained  by  plaintiff  may  have  guessed 
facts  essential  to  the  verdict,  it  could  not  legitimately  have  inferred 
negligence  from  the  evidence;  hence,  the  judgment  for  plaintiff  can- 
not be  sustained.     Kelly  v.  Nassau  Elec.  R.  R.  Co.  39 
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3.  Where  statutory  prohibition  is  absolute  and  unqualified  violatian 
is  itself  a  basis  of  liability  without  proof  of  nealigence.  Where  a  statutory 
prohibition  is  not  a  mere  regulation  or  dependent  upon  some  other 
fact,  such  as  obtaining  a  certificate  of  the  capacity  or  an  infant,  but 
is  absolute  and  unqualified,  its  violation  is  in  itself  a  basis  of  liability 
bjr  an  employer  to  a  person  who  is  injured  as  the  proximate  result  of 
his  employment  contrary  to  the  provisions  thereof;  and  in  a  suit  upon 
a  cause  of  action  thus  given  by  statute,  it  is  not  necessary  for  the 
plaintiff  to  prove  negligence  on  the  part  of  the  defendant,  because 
the  failure  to  observe  the  statute  creates  a  liability  per  se,  or,  as  is 
otherwise  and  with  less  accuracy  sometimes  said  is  conclusive  evidence 
of  negligence.     Karpeles  v.  Heine.  74 

4.  Violation  of  provision  of  Labor  Law  that  no  child  under  sixteen  years 
shall  be  etnployea  or  permitted  to  run  an  elevator  —  Contributory  negligence 
of  child  so  employed  does  not  relieve  employer  from  liability.  The  Labor 
Law  (Cons.  Laws,  ch.  31,  §  93)  arbitrarily  declares  that  "  No  child 
under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to  have 
the  care,  custody  or  management  of  or  to  operate  an  elevator  either 
for  freight  or  passengers.  In  the  case  of  an  infant  employed  in 
violation  of  the  direct  and  unqualified  prohibition  of  the  statute 
public  policy  requires  that  a  recovery  for  injuries  received  by  such  a 
child  in  the  course  of  his  unlawful  employment  shall  not  be  defeated 
by  the  very  negligence,  lack  of  care  and  caution  that  the  statute  was 
designed  to  prevent  and  make  impossible,  by  prohibiting  the  employ- 
ment of  such  a  child  in  such  a  capacity.     Hence  contnbutory  negu- 

gence  on  the  part  of  the  infant  does  not  relieve  the  employer  from 
ability.  Plaintiff,  a  boy  less  than  fourteen  years  of  a^e,  living  in  a 
tenement  house  having  an  elevator,  was  permitted  and  directed  by  the 
superintendent  of  the  building,  in  the  place  of  the  reg^ular  operator 
who  was  about  to  leave,  to  run  the  elevator  to  carry  a  workman  to  an 
upper  floor  where  he  was  going  to  work.  Upon  the  way  back,  plain- 
tiff stopped  at  the  second  floor  and  left  the  elevator  for  some  purpose, 
leaving  the  elevator  door  open.  While  he  was  absent  the  elevator 
moved  upward  and  when  plaintiff  returned  he  walked  through  the 
open  door,  fell  down  the  snaft  and  received  the  injuries  for  whfch 
the  action  is  brought.  The  trial  court  left  to  the  jury  the  question 
of  the  defendants'  negligence,  including  their  negligence  arising  from 
the  violation  of  the  Labor  Law,  and  also  the  question  whether  the 
plaintiff  was  guilty  of  contributory  negligence,  charging  the  jury 
m  substance  that  if  the  plaintiff  was  guuty  of  negligence  maternally 
contributing  to  the  injuries  received  by  him,  he  could  not  recover 
against  the  defendants.  Heldy  error;  that  the  plaintiff  having  been 
employed  or  permitted  to  run  an  elevator  contrary  to  the  express  and 
unqualified  prohibition  of  the  statute  an  action  for  injuries  arising 
in  tne  course  of  such  employment  and  as  the  proximate  result  thereof 
cannot  be  defeated  by  his  contributory  negligence.  /d. 

5.  Sudden  stopping  of  street  car  to  avoid  running  over  child  —  When 
negligence  cannot  be  predicated  thereon.  The  sudden  stopping  of  a  street 
car  when  necessary  to  avoid  running  over  a  child  on  the  track,  although 
resulting  in  shaking,  displacing  and  jerking  the  passengers,  does  not 
evince  a  disregard  of  their  safety,  and  negligence  cannot  be  predicated 
thereon.     Mintz  v.  International  Ry.  Co.  197 

6.  Question  of  fact  —  When  new  trial  should  be  ordered.  In  an  action 
to  recover  for  injuries  from  falling  over  a  cleat  nailed  to  a  temporary 
flooring  over  a  subway,  the  defendant  produced  as  its  only  witness 
an  employee  who  testified  to  a  measurement  of  the  cleat.  The  plaintiff 
called  an  inspector  of  a  street  railway  company,  who,  with  another 
witness,  testified  to  his  opinion  as  to  the  thickness  of  the  cleat.  Under 
these  circumstances,  this  court  is  unable  to  accept  as  a  verity  the 
measurements  which  the  defendant's  employee  testified  that  he  made. 
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and  disregard  the  oontradiotory  testimony  and  estimate  of  the  inspector 
produced  by  the  plaintiff.  A  question  of  fact  as  to  the  defendant's 
negligence  was  presented  and  a  new  trial  should  be  ordered.  Hoykenr 
dorf  V.  Bradley  Contracting  Co,  204 

7.  Injury  to  a  boy  who  touched  troUey  wire  xoith  a  piece  of  wire  — 
Defendant  not  liable  in  absence  of  any  evidence  that  reasondble  vrecau- 
tione  had  not  been  taken  against  injury  from  trolley  wire.  The  defendant 
runs  a  trolley  line  which  is  crossed  by  a  bridge.  The  plaintiff,  a  boy 
of  about  twelve  years  of  age,  while  crossing  the  bridge,  in  swinging  a 
wire  about  eight  feet  long,  brought  it  in  contact  with  defendant's 
trolley  wire  which  was  between  four  and  five  feet  below  the  top  of  the 
parapet  of  the  bridge,  which  parapet  was  eighteen  inches  wide.  By 
this  contact  the  plaintiff  was  shocked  and  burned.  Held,  that  there 
was  no  evidence  that  defendant  had  failed  in  its  duty  to  adopt  reason- 
able precautions  against  injury  from  the  wire.  Hence  a  recovery  by 
plaintiff  cannot  be  sustained.     Adams  v.  Bullock,  208 

8.  Master  and  servant  —  Automobiles  —  Chauffeur,  hired  and  paid 
by  garage  company  to  operate  automobile  rented  by  company  for  a  fixed 

rriod  at  a  fixed  rental  for  the  use  of  the  lessee,  not  the  servant  of  the  lessee, 
servant  lent  or  let  by  his  master  to  another  does  not  become  the 
servant  of  the  other  because  the  other  directs  what  work  is  to  be 
done  or  in  what  way  it  is  to  be  done.  If  the  servant  remains  subject 
to  the  general  orders  of  the  person  who  hires  and  pays  him  he  is  still 
his  servant,  although  specific  directions  may  be  given  him  by  the*other, 
from  time  to  time,  as  to  the  work  to  be  done.  Where  a  garage  com- 
pany by  a  written  agreement  rented  an  automobile  and  the  services 
of  a  chauffeur  to  defendant  for  a  certain  term  and  for  a  designated 
sum,  to  convey  defendant  wherever  he  desired  to  go,  the  company 
to  hire  and  pay  the  chauffeur,  to  pay  all  expenses  of  the  maintenance 
and  operation  of  the  car  and  to  provide  insurance  protecting  the 
defendant  from  all  liability  by  reason  of  accident,  such  chauffeur  was 
not  the  servant  of  defendant  nor  did  the  relation  of  principal  and 
agent  exist.  The  chauffeur  was  the  servant  of  the  company  in  its 
undertaking  to  furnish  an  automobile  for  the  use  of  the  defendant  and 
to  carry  out  the  company's  work  under  the  agreement.  The  defendant 
had  no  authority,  management  or  care  over  the  automobile  or  as  to 
the  manner  in  which  it  should  be  driven,  and  the  chauffeur  did  the 
company's  business  in  his  own  way,  and  the  orders  given  him  by  defend- 
ant merely  stated  to  him  the  work  which  the  company  had  arranged 
to  do.  It  follows,  therefore,  that  defendant  is  not  liable  for  the  death 
of  a  pedestrian  caused  bv  the  negligence  of  the  chauffeur  in  driving 
the  automobile  in  which  aef endant  was  riding.    Mc  Namara  v.  Leipzig, 

291 

9.  Master  and  servant  —  Contributory  negligence  —  Fated  injuries  to 
mechanic  working  in  elevator  shaft  and  struck  by  elevator  descendina  in 
adjoining  shaft  —  Duly  of  employer  to  protect  workman  in  such  place. 
Where  a  mechanic  was  put  in  one  of  nine  adjoining  elevator  shafts 
to  repair  the  doors  thereof,  which  work  required  him  to  stand  on  the 
top  of  the  elevator  cage,  to  put  the  door  in  front  of  him  in  order,  with 
elevators  shooting  up  and  down  beside  him,  the  employer  was  charged 
with  the  duty  of  vigilance  to  keep  him  safe  from  harm,  and  where 
such  workman  was  struck  and  killed  by  the  elevator  in  the  adjoining 
shaft,  descending  swiftly  and  without  warning,  and  an  action  was 
brought  to  recover  for  his  death,  the  question  whether  the  defendant 
had  been  negligent  was  one  for  the  jury.  Nicholson  v.  Greeley  Square 
Hotel  Co,  345 

10.  Error  for  Appellate  Division  to  reverse  on  ground  of  contributory 
nealigence  when  there  is  no  basis  in  the  evidence  for  a  finding  thereof. 
Wnere  in  such  case  there  is  no  basis  in  the  evidence  for  a  finding  of 
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contributory  negligence,  the  Appellate  Division  erred  in  reversing 
the  judgment  for  plainti£F  **  on  the  ground  that  decedent  was  guilty 
of  contributory  negligence  as  matter  of  law."  The  burden  of  proof 
was  on  the  defendant  to  show  that  decedent's  own  negligence  had 
brought  him  within  the  path  of  the  descending  car  (CJode  Civ.  Pro. 
§  841-b)  and  that  burden  was  not  sustained.  Id, 

11.  When  defense  of  cissumption  of  risk  is  not  available  on  appeal. 
The  defense  of  assumption  of  risk  not  urged  upon  the  trial  is  not 
available  for  the  first  time  on  appeal,  since  this  court  is  not  to  pre- 
sume that  the  notice  of  injury  was  inadequate  and  if  it  was  adequate 
it  would  have  made  the  case  subject  to  the  provisions  of  the  Labor 
Law,  in  which  event  assumption  of  risk  would  not  be  a  defense. 
Moreover,  there  being  no  mention  of  such  defense  either  in  the  brief 
or  in  the  oral  argument  of  counsel  for  the  defendant,  it  must  be  held 
to  have  been  abandoned.  Id. 

12.  Labor  Law  —  Provision  thereof  requiring  owners  to  thoroughly 
plank  over  steel  and  iron  beams.  The  Labor  Law  (Cons.  Laws,  ch. 
31,  §  20)  requires  that  contractors  or  owners  erecting  a  building  with 
iron  or  steel  beams  "  shall  thoroughly  plank  over  the  entire  tier  of 
iron  or  steel  beams  and  extending  not  less  than  six  feet  beyond  such 
beams  on  which  the  structural  iron  or  steel  work  is  being  erected." 
The  master  does  not  discharge  this  duty  by  throwing  the  boards 
down,  and  then  closing  them  to  passage.  The  duty  to  lay  the  planking: 
imports  a  duty  to  maintain  it  free  from  unreasonable  obstruction. 
Lyles  V.  Terry  &  Tench  Co.  361 

13.  When  question  whether  beams  were  thoroughly  planked  one  of 
fact  for  jury.  An  ironworker  employed  in  the  construction  of  a  large 
building,  who  had  to  go  from  one  end  of  a  floor  to  the  other,  walked 
over  planking  laid  upon  the  steel  framework  of  the  floor  until  he  came 
to  a  pile  of  steel  beams  which  had  been  thrown  across  his  path.  He 
climbed  over  the  beams  and  in  so  doing  was  injured.  The  jury 
found  by  their  verdict  that  no  planking  sufficient  to  supply  a  pathway 
of  reasonable  safety  had  been  placed  on  either  side  of  the  obstruction. 
The  Appellate  Division  held  that  it  was  a  question  of  fact  whether 
planking  had  been  provided  on  the  east  side  of  the  obstruction  but 
that  the  uncontradicted  evidence  showed  sufficient  planking  to  the 
west  and,  thus  interpreting  the  evidence,  dismissed  the  complaint. 
The  testimony  of  the  plaintifiP,  supported  and  strengthened  by  a 
witness,  shows  that  there  was  no  clear  and  safe  pathway  to  the  west 
of  the  obstruction.  This  was  contradicted  by  a  photograph  produced 
by  the  defendant  which  shows  two  planks  clear,  and  two  obstruct4EHl» 
but  plaintiff's  witness  testified  that  these  planks  were  laid  by  himself 
after  the  accident  and  before  the  photograph  was  taken  and  the 
verdict  of  the  jury  imports  a  finding  that  the  photograph  was  false. 
It  follows,  therefore,  that  the  question  whether  me  beams  were 
"  thoroughly  **  planked  was  for  the  jury  and  that  the  decision  of  the 
Appellate  Division  should  be  reversed.  Id. 

14.  Master  and  servant  —  Injuries  to  boy  riding  on  milk  wagon  at 
invitation  of  the  driver  —  When  owner  of  we^gon  not  liable.  Where 
defendant,  a  corporation  engaged  in  the  selling  and  delivery  of  milk, 
had  given  explicit  directions  to  the  driver  of  a  milk  wagon  not  to 
allow  children  to  ride  in  his  wagon,  and  a  corresponding  rule  was 
printed  in  the  route  book  given  to  him,  and  a  notice  to  the  same  eflfect 
posted  in  the  defendant's  office,  the  driver  had  no  right  or  authority 
to  invite  the  plaintiff,  a  boy  about  eleven  years  of  age,  to  ride  with 
him,  and  when  he  did  so  he  acted  outside  the  scope  of  his  employment, 
and  hence  the  defendant  is  not  responsible  for  the  injuries  to  plaintiff 
caused  by  the  negligence  of  the  driver  while  plaintiff  was  riding  with 
him.     Goldberg  v.  Borden's  Condensed  Milk  Co.  465 
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15.  Railroads  —  Injury  to  person  lying  upon  track  —  Engineer  of 
moving  train  hound  to  use  reasonable  care^  only,  to  see  such  person. 
Where  an  object,  which  afterward  turned  out  to  be  the  plaintiffs 
intestate,  was  lying  between  the  tracks  of  defendant's  raihroad  at  a 
street  crossing,  as  a  train  was  approaching,  and  was  struck  by  the 
train,  and  there  is  no  evidence  to  show  how  or  why  decedent  was 
there,  and  the  engineer  of  the  train  testified  that,  although  he  was 
looking  out  of  his  front  cab  window,  he  did  not  see  dec^ent  and 
could  not  have  seen  him,  owing  to  a  curve  in  the  track,  unless  he  had 
leaned  out  of  the  cab  window  to  look,  it  was  error  for  the  trial  court 
to  submit  to  the  jiu'y  the  question  whether  the  engineer  ought  to  have 
seen  the  decedent  in  the  exercise  of  due  care.  There  was  no  such  duty 
unless  he  had  reason  to  believe  that  some  person  was  there  and  he  had 
basis  for  such  belief  unless  the  object  was  already  visible;  the  engineer 
in  the  exercise  of  due  care  was  not  bound,  under  the  particular  cir- 
cumstances in  this  case,  to  lean  over  and  put  his  head  out  of  the  cab 
window  in  order  to  have  seen  the  decedent.  Kretik  v.  N.  Y,  Central 
R.  R,  Co.  474 

16.  Master  and  servant  —  When  master  not  liable  for  injuries  to 
person  riding  in  automobile  with  chauffeur  without  knowledge  or  per- 
mission of  owner  —  When  such  person,  whether  riding  by  invitation  or 
by  permission  of  chauffeur,  not  licensee  of  owner  for  whose  safety  he  wcis 
responsible  —  Erroneous  instructiorus  to  jury.  Where  defendant,  who 
had  previously  instructed  his  chauffeur  not  to  permit  another  person 
to  ride  in  the  car,  unless  defendant  gave  express  permission  to  that 
effect  or  was  himself  in  the  automobile  at  the  time;  and  thereafter 
the  chauffeur  was  directed  by  defendant  to  go  to  a  village  after  some 
building  materials,  and  plaintiff's  intestate,  a  contractor  working  for 
defendant,  without  defendant's  knowledge,  got  into  the  car,  but 
whether  with  the  permission  or  against  the  objection  and  protest 
of  the  chauffeur  does  not  appear,  and  rode  with  him  to  the  village 
and  assisted  in  procuring  the  materials  for  which  the  chauffeur  had 
been  sent,  and  again  got  in  the  car  to  return,  and  on  the  way  back 
the  car  was  overturned,  the  chauffeur  killed  and  plaintiffs  intestate 
injured  so  that  he  died  shortly  thereafter,  the  plaintiff  cannot  recover. 
Where  in  such  case  the  trial  judge  submitted  the  case  to  the  jiu^ 
with  instructions  that,  if  they  found  that  the  accident  was  caused  by 
the  negligence  of  the  chauffeur,  plaintiff  could  recover,  (a)  if  the  intes- 
tate was  a  licensee,  in  the  car  by  permission  of  the  chauffeur,  the 
defendant,  through  his  chauffeur,  owed  him  ordinary  care  not  to 
increase  the  danger  while  there  riding  or  to  create  a  new  danger,  or 
(b)  if  the  intestate  was  a  trespasser,  that  is,  had  forced  his  way  in  the 
car  without  the  permission  of  the  chauffeur,  that  the  chauffeur  would 
not  be  justified  m  wantonly  or  willfully  injuring  him,  and  if  he  did, 
then  they  might  find  the  defendant  liable.  Held,  error,  and  that  the 
judgment  must  be  reversed  for  two  reasons:  First,  because  there  is 
absolutely  no  evidence  in  the  record  which  would  justify  a  finding  that 
the  chauffeur  wantonly  or  willfully  injured  the  intestate  or  caused  his 
death,  and  the  jury  should  have  been  so  instructed.  Second,  the  record 
does  not  disclose  any  evidence  that  the  intestate  was  in  the  car  at 
the  time  of  the  accident  with  the  consent,  permission  or  knowledge  of 
defendant,  and  as  to  him  he  was  not  a  licensee.  If  he  were  in  the  car 
with  the  consent  of  the  chauffeur,  then  as  to  him  he  was  a  licensee, 
but  not  as  to  the  defendant.  The  chauffeur  in  permitting:  him  to  ride 
was  not  acting  within  the  scope  of  his  employment  or  doing  anything 
to  further  the  defendant's  interests.     Rolfe  v.  Hewitt,  486 

17.  Railroads  —  When  railroad  company  not  liable  for  death  of  an 
employee  under  the  Federal  Safety  Appliance  Act.  Where  an  employee 
of  a  railroad  engaged  in  interstate  commerce  who  was  riding  on  a 
freight  car,  which  collided  with  a  car  having  no  drawbar*  or  coupler, 


716  INDEX. 

NEGLIGENCE  —  Continued, 

was  fatally  crushed  between  the  car  upon  which  he  was  riding  and 
the  defective  car,  the  collision  was  not  the  proximate  result  of  the 
absence  of  the  coupler  and  drawbar  where  there  was  no  attempt  to 
couple  to  the  defective  car.  It  was  not  intended  to  provide  a  plaoe 
of  safetv  between  colliding  cars,  hence  the  decedent  cannot  recover 
under  tne  Federal  Safety  Appliance  Act  (Act  of  Congress,  March  2, 
1893,  ch.  196,  as  amended).    Lang  v.  N.  Y.  Central  R.  R.  Co,        507 

See  Grim  v.  Lehigh  Valley  Coal  Co.  (Mem.),  558;  Schonfeld  v. 
McMuUen^  Snare  &  Triest  (Mem.),  559;  Bicklemeyer  v. 
Lackawanna  Steel  Co.  (Mem.),  565;  Vogt  v.  Champlin  (Mem.), 
567;  Markovich  v.  Buffalo  &  L.  E.  Traction  Co.  (Mem.), 
570;  Johnson  v.  StcUe  (Mem.),  610;  Rosenfeld  v.  SmUh  A 
Sons  (Mem.),  613;  Herke  v.  South  Buffalo  Ry.  Co,  (Mem.), 
618;  Hall  v.  International  Ry.  Co.  (Mem.),  619;  Geyer  v. 
N.  Y.  Consolidated  R.  R.  Co.  (Mem.),  620;  Jensen  v.  South 
Brooklyn  Ry.  Co.  (Mem.),  622;  Murphy  v.  Ludlum  Steel  Co. 
(Mem.),  634;  Futoransky  v.  NMsau  El.  R.  R.  Co.  (Mem.), 
638;  Fults  v.  N.  Y.  Central  R.  R.  Co.  (Mem.),  647;  Ogle 
V.  Rosenthal  (Mem.),  649;  De  MaHa  v.  N.  Y.  C.  R.  R.  Co. 
(Mem.),  650;  Cohen  v.  N.  Y.,  O.  &  W.  Ry.  Co.  (Mem.), 
651;  Levine  v.  N.  Y.  Railways  Co.  (Mem.),  652;  CancuH  v. 
Empire  G.  &  El.  Co.  (Mem.),  654;  Ferraro  v.  Terrence 
(Mem.),  655;  Grady  v.  Lehigh  Valley  R.  R.  Co.  (Mem.), 
663;  Van  Ingen  v.  Jewish  HospitcU  (Mem.),  665;  Pierson 
V.  Interborough  Rapid  Transit  Co.  (Mem.),  666. 

Workmen's  Compensation  Law  of  New  Jersey  —  a  servant,  a 
resident  of  New  Jersey,  having,  as  permitted  by  the  New  Jersejr 
statute,  elected  to  accept  the  remedies  provided  thereby  instead  of 
the  common-law  remedies  for  injuries,  his  legal  representative  cannot 
maintain  a  common-law  action  for  the  death  of  such  servant  from 
injuries  received  while  working  in  this  state. 

See  Master  and  Servant,  2. 

Street  crossings  —  negligence  —  action  against  railroad  to  recover 
damages  arising  from  fire  so  far  as  they  were  enhanced  by  blocking 
of  a  street  crossing  by  freight  train. 

^ee  Railroads,  1. 

Court  of  Claims  —  jurisdiction  —  liability  of  state  for  tort  or 
negligence  of  its  officers  and  agents  —  statute  conferring  upon  Court 
of  Claims  jiu*isdiotion  to  hear  and  determine  private  claims  against 
the  state  does  not  create  any  liability  stgainst  the  state  not  otherwise 
authorized  by  statute  or  maintainable  in  law  or  equity. 

See  State,  1,  2. 

NEGOTIABLE  INSTRUMENTS. 

Words  '*  value  received  **  must  give  way  to  evidence  that  there 
was  no  consideration  —  erroneous  exclusion  of  evidence  to  show 
forgery. 

See  Bills,  Notes  and  Checks,  1,  3. 

Forgery  —  action  by  drawer  of  checks  to  recover  from  bank,  which 
paid  checks  on  indorsements  forged  by  drawer's  agent  who  afterward 
indorsed  in  his  own  name  for  his  own  account  —  indorsement  by 
agent  not  guaranty  of  validity  of  forged  indorsements  binding  on 
drawer  —  failure  of  drawer,  having  knowledge  of  other  forgeries  of 
its  agent,  to  notify  bank  —  when  effect  of  such  failure  question  of  fact 
for  the  jury  —  erroneous  exclusion  of  evidence. 

See  Bills,  Notes  and  Checks,  4-6. 
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When  new  trial  was  granted  on  conditions  but  was  not  had  because 
plaintiff  appealed  from  the  order  which  was  reversed  and  judgrment 
reinstated,  the  surety  on  undertaking  for  new  trial  need  not  pay 
reinstated  judgment  upon  defendant's  failure  to  pay  the  same. 

See  Undertaking. 

NEW  YORK  (CITT  OF). 

1.  Proceeding  by  city  to  acquire  piers  and  dock  property- —  Rights  of 
owners  and  lessees  under  revocable  licenses  from  city  —  When  entitlea 
to  damages  for  loss  of  business  and  destruction  of  buildings  erected  on 
piers.  The  shedding  permits  issued  by  the  department  of  docks  of 
the  city  of  New  York  by  virtue  of  the  provisions  of  chapter  249  of  the 
Laws  of  1875  are  revocable,  especially  when  containing  the  condition 
that  they  may  be  revoked  in  the  pleasure  of  the  board.  Such  a 
license,  although  unrevoked,  should  have  been  valued  by  commissioners 
to  assess  the  damages  for  the  taking  of  such  dock  property  by  the 
city  of  New  York  as  a  shedded  pier  under  a  revocable  license,  one 
that  could  be  revoked  in  accordance  with  these  provisions  of  the 
charter,  and  not  valued  as  a  shedded  pier  under  a  irrevocable  license. 
The  claimant  should  also  be  allowed  the  structural  value  of  a  shed 
on  the  premises  unless  this  be  included  in  the  pier  value  to  be  ascer- 
tained. A  corporation  whose  bulkhead  privileges  were  condemned 
had  carried  on  a  coal  business  thereon  for  over  twenty  years,  usin^  it 
in  connection  with  property  across  a  street  seventy  feet  wide,  which 
was  the  only  thing  separating  its  upland  property  from  the  water, 
as  one  going  business  or  enterprise.  By  the  taking  of  the  bulkhead 
by  the  city  under  condemnation  proceedings,  the  business  of  the 
company  has  been  destroyed  and  its  property  as  a  going  plant  greatly 
decreased  in  value.  Hetdy  that  the  fact  that  the  bulkhead  is  separated 
from  the  other  property  by  the  street  does  not  prevent  an  allowance 
to  the  claimant  for  the  loss  sustained  to  the  plant  as  a  whole.  Matter 
of  City  of  New  York.  119 

2.  Public  schools  —  Salaries  of  teachers.  There  was  issued  to 
plaintiff  in  1899  an  assistant  teacher's  license  to  act  as  a  critic  teacher 
m  a  training  school  for  teachers  in  the  borough  of  Brooklyn.  She 
was  thereafter  duly  appointed  as  a  critic  teacher  in  said  training 
school,  entered  upon  and  continued  to  perform  her  duties  up  to  the 
time  of  the  commencement  of  this  action.  During  a  period  including 
the  year  1912,  plaintiff  in  accordance  with  the  actual  duties  which 
she  was  performing  was  paid  the  salary  of  a  model  teacher,  which 
salary  was  that  provided  for  by  previous  enactments  for  a  "  critic  " 
teacher.  In  1913  she  brought  an  action  based  on  statutory  and 
schedule  provisions  (L.  1900,  ch.  751)  as  to  the  salaries  of  teachers 
and  demanded  judgment  for  a  balance  claimed  to  be  due  to  her  under 
that  schedule.  In  that  suit  judgment  was  offered  and  accepted  for 
practically  the  amount  demanded.  In  1902  the  board  of  eaucation 
adopted  a  new  form  of  license  by  which  critic  teachers  were  licensed 
simply  and  solely  as  such  without  any  reference  to  their  being  assistant 
teachers.  In  1911  said  board  approved,  "  subject  to  the  enactment 
of  legislation  necessary  to  put  them  into  effect,"  new  salary  schedules 
covering  training  schools.  The  plaintiff  complains  because  com- 
mencing with  the  year  1912  she  has  been  paid  under  said  last  schedule 
as  a  critic  teacher  instead  of  as  an  assistant  teacher.  Held,  that  the 
board  of  education  was  not  prevented  in  accordance  with  all  the 
substantial  featiu*es  and  duties  of  her  position  from  classifying  and 

Eaying  plaintiff  as  a  critic  teacher  rather  than  as  an  assistant  one, 
ut  that  the  effect  of  the  former  judgment  is  an  adjudication  that 
she  is  entitled  to  a  recovery  of  fifty  dollars  for  the  year  1913  by 
reason  of  the  amendment  to  the  charter  by  chapter  902  of  the  Laws 
of  1911.     SvUivan  v.  Board  of  Education.  240 
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3.  Award  in  condemnation  proceedings  insHttUed  to  acquire  land  for 
municipal  purposes  —  When  such  award  has  been  duly  confirmed  by 
the  courts  and  the  award  paid  as  directed  therein^  a  mortgagee  who  has 
failed  to  present  and  prove  her  claim  thereunder  cannot  maintain  an 
action  against  the  city  to  recover  the  mortgage  debt.  An  award  payable 
bv  a  municipality  is  a  sure  and  certain  provision  for  the  payment 
of  compensation  for  the  real  estate  for  which  the  award  is  made, 
and  stands  in  place  of  the  real  estate  for  the  purpose  of  determining 
in  equity  the  rights  of  the  owners.  The  real  estate  acquired  in  the 
proceeding  instituted  for  that  purpose  is  obtained  entirely  free  from 
the  claims  of  all  owners  including  all  persons  having  an  interest  therein, 
either  legal  or  equitable.  It  is  provided  that  all  contracts  and  engage- 
ments respecting  property  taken  in  the  proceeding  in  which  an  awaxd 
is  made  on  behalf  of  the  city  of  New  York  to  acquire  title  to  land, 
shall,  upon  such  vesting  of  title  in  the  city,  cease,  determine  and  be 
absolutely  discharged  as  to  the  part  thereof  so  taken.  (Greater  New 
York  Charter,  L.  1901,  ch.  466,  §  996.)  The  charter  also  providee 
that  all  damages  awarded  by  the  commissioners  of  estimate  and 
assessment  shall  be  paid  by  the  city  of  New  York  to  the  respective 
persons  mentioned  or  referred  to  in  their  report.  (§  1001.)  It  is  further 
provided  that  the  determination  of  the  court  on  the  final  confirmatioii 
of  the  report  "  shall,  unless  set  aside  or  reversed  on  appeal,  be  final 
and  conclusive,  as  well  upon  the  city  of  New  York  as  upon  the 
owners,  lessees,  persons,  and  parties  interested  and  entitled  imto  the 
lands,  tenements,  hereditaments  and  premises  mentioned  in  the  said 
report;  and  also  upon  all  other  persons  whomsoever."  (§  986.),  As 
the  result  of  these  and  other  provisions,  where  all  of  the  requirements 
of  the  charter  relating  to  the  taking  of  lands  for  street  purposes  were 
complied  with  by  the  city,  and  a  party  holding  a  mortgage  on  the 
property  condemned  never  served  a  notice  in  writing  or  otherwise 
as  provided  by  the  charter  of  any  claim  by  her  as  the  owner  of  the 
real  estate  as  in  the  charter  defined  and  never  appeared  in  the  pro- 
ceeding or  asserted  any  claim  therein  whatsoever,  she  wholly  defaulted 
in  asserting  a  claim  for  damages  by  reason  of  taking  the  property, 
and  in  such  case  the  city  was  authorized  to  pay  the  award  to  the 
person  to  whom  it  was  directed  to  be  jMtid  by  the  order  of  confirmation 
and  is  protected  in  making  such  payment  as  against  a  claim  upon  the 
award  made  by  the  mortgagee.     Merriman  v.  City  of  New   York. 

279 

4.  Board  of  education  of  city  —  Division  of  authority  and  respon^ 
sibilityy  as  to  public  schools y  between  such  board  and  state  department 
of  education.  Although  public  education  is  a  state  and  not  a  municipal 
function,  some  part  of  its  administration  may  by  the  state  be  com- 
mitted to  a  municipality  and  to  a  board  of  education  as  a  department 
of  such  municipality,  and  its  administration  will  thus  rest  upon  a 
specified  and  prescribed  division  of  authority  and  responsibility 
between  such  representatives  of  the  state  and  officers  of  the  state 
education  department  representing  the  state.  Matter  of  Hirshfietd 
V.  Cook.  297 

5.  Sections  96  and  108  of  charter  of  city  of  New  York  not  repealed 
by  chapter  786  of  Laws  of  1917.  Chapter  786  of  the  Laws  of  1917 
(Education  Law,  art.  33a;  Cons.  L.  chap.  16)  did  not  expressly  repeal 
that  part  of  section  96  of  the  Greater  New  York  charter  which  provides 
that  the  department  of  education  shall  be  an  administrative  depart- 
ment of  said  city;  nor  section  108  thereof  which  provides  that  the 
head  of  the  department  of  education  shall  be  called  the  board  of  edu- 
cation. From  a  consideration  of  the  provisions  of  the  charter  that 
concededly  have  not  been  repealed  and  of  the  provisions  of  the  act 
of  1917,  some  of  which  are  herein  mentioned,  and  of  section  1618 
of  the  charter,  it  cannot  be  held  that  it  was  the  unmistakable  intention 
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of  the  legislature  to  repeal  said  sections  so  far  as  they  relate  to  the 

board  of  education.  Id. 

6.  Commissioner  of  accounts  of  city  of  New  York  hcLS  power  to 
examine  cu^counts  of  hoard  of  education  and  compel  attendance  of 
witnesses  —  Attachment  wiU  issue  against  witness  who  refused  to  obey. 
While  the  educational  affairs  in  the  citv  of  New  York  are  under 
the  general  management  and  control  of  tne  board  of  education,  such 
board  is  subject  to  municipal  control  in  matters  not  strictly  educa- 
tional or  pedagogic.  The  city  is  given  supervisory  authority  over 
the  amount  of  exi)enditures  in  the  city  for  school  purposes,  when- 
ever they  exceed  four  and  nine-tenths  mills  on  every  dollar  of  the 
assessed  valuation  of  the  real  and  personal  property  in  the  city 
liable  to  taxation.  The  responsibility  of  determimng  the  amount  of 
money  to  be  spent  by  the  board  of  education  over  and  above  the 
prescribed  amount  as  stated  has  been  left  to  the  city  and  not  to  the 
education  department  of  the  state  or  its  agencies  as  such,  and  that 
duty  on  the  part  of  the  city  includes  the  duty  of  ascertaining  the 
facts  upon  which  its  responsibility  should  be  exercised.  One  of  the 
ways  provided  bjr  the  charter  for  eliciting  information  for  use  in 
behalf  of  the  city  is  an  examination  to  be  conducted  pursuant  to  sec- 
tion 119  of  the  charter,  and  in  so  doing  the  commissioner  of  accounts, 
who  is  charged  with  that  duty  (Charter,  §  119),  has  full  power  to 
compel  the  attendance  of  witnesses;  and  where  the  commissioner  of 
accounts  issued  a  subpoena  to  the  auditor  of  the  board  of  education, 
requiring  him  to  appear  and  testify  upon  an  investigation  of  the 
accounts  of  the  board  of  education,  and  the  auditor,  under  the  advice 
and  direction  of  the  state  commissioner  of  education,  refused  to  obey 
the  subpoena,  a  warrant  of  attachment  should  be  issued  to  compel 
his  attendance.  Id. 

Proceedings  to  acquire  land  for  water  supply  purposes  —  unanimous 
affirmance  of  order  confirming  report  of  commissioner  not  appealable, 
without  permission,  to  Ck)urt  of  Appeals. 

See  Appeal,  3. 

Abstraction  of  water  from  sub-soil  by  driven  wells  for  city  purposes 
—  liability  to  tenant. 

See  Landlord  and  Tenant,  3. 

State  department  of  education  —  school  moneys  appropriated  by 
state  and  apportioned  to  New  York  city  —  controversy  whether  sucn 
moneys  may  be  used  in  reduction  of  taxes  or  be  placed  to  credit  of 
board  of  education  —  writ  of  prohibition  —  state  commissioner  of 
education  has  no  authority  to  decide  such  controversy  —  when  writ 
of  prohibition  should  be  granted. 

See  Schools,  1,  2. 

NEW  YORK  CITY  CHARTER. 

Condemnation  proceedings  —  conclusiveness  of  award. 

See  New  York  (City  op),  3. 

Sections  96  and  108  of  charter  not  repealed  by  chapter  786  of  Laws 
of  1917. 

See  New  York  (City  op),  5,  6. 

Credit  of  school  moneys  to  general  fund  under  section  1102  of 
charter. 

See  Schools,  2. 
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NOTES. 

Words  "  value  received  "  must  give  way  to  evidence  that  there 
was  no  consideration  —  erroneous  exclusion  of  evidence  to  show 
forgery. 

See  Bills,  Notes  and  Checks,  1,  3. 

NOTICE. 

Insurance  (life)  —  loans  on  policies  —  cancellation  of  policies  for 
failure  of  insured  to  pay  loans  —  what  constitutes  sufficient  notice 
to  borrower  of  intention  of  company  to  cancel  policies  for  borrower's 
default  to  renew  loans  or  pay  mterest  thereon. 

See  Insurance,  2. 

OFFICERS. 

The  present  sheriff  of  Queens  county  having  been  elected  for  a 
term  to  expire  January  23,  1920,  there  will  be  no  vacancy  in  the 
office  to  be  filled  at  the  general  election  in  November,  1919. 

See  Elections. 

^  Validity  of  agreement  between  commissioners  of  State  Reservation 
at  Saratoga  Springs  giving  plaintiff  the  right  to  use  and  possess  certain 
property  of  the  state  for  specified  purposes  —  refusal  of  conservation 
commissioner  to  carry  out  such  agreement  —  when  plaintiff  entitled 
to  injunctive  relief  from  acts  of  commission  —  personal  liability  of 
commissioner  as  wrongdoer  —  unconstitutionality  of  chapter  204  of 
Laws  of  1917  attemptmg  to  confirm  acts  of  commissioner. 

See  State,  3. 

PARTIES. 

See  Holmee  v.  Camp  (Mem.),  635. 

PARTITION. 

See  Wehrum  v.  Wehrum  (Mem.),  611;  Lowe  v.  Leary  (Mem.), 
629;  Fisher  v.  Fisher  (Mem.),  667. 

PARTNERSHIP. 

1.  Offer  of  judgment  —  When  offer  of  judgment  made  by  one  co-part- 
ner not  in  compliance  with  statute  (Code  Civ,  Pro.  §§  738-740)  and 
not  binding  upon  his  co-partner.  No  presumption  of  authority  arises 
from  a  partnership,  which  permits  third  persons  to  hold  the  firm  liable 
on  offers  of  judgment  subscribed  by  one  of  the  members  of  the  firm 
in  his  own  name.  Not  only  must  one  partner  assuming  to  act  for 
his  co-partners  in  this  regard  actually  be  tneir  agent,  but  the  authority 
expressed  or  implied  must  be  exercised  in  the  form  specified.  (Code 
Civ.  Pro.  §  740.)  Where  in  an  action  against  co-partners,  one  of  the 
members  of  the  firm  signed  in  his  individual  name  an  offer  to  com- 

Eromise  which  purported  to  be  made  on  behalf  of  the  firm,  no  affidavit 
eing  attached  thereto  to  the  effect  that  he  was  authorized  to  do  so 
on  behalf  of  the  firm,  the  offer  of  judgment  is  not  valid  and  is  not 
sufficient  to  relieve  the  defendants  from  costs  although  the  plaintiff 
recovered  a  judgment  smaller  in  amount  than  the  sum  stated  in  the 
offer  to  compromise.  (Code  Civ.  Pro.  §§  738-740.)  Friedman  v. 
Blauner.  327 

2.  Contract  of  partnership  dissolved  by  death  of  one  of  parties  — 
Agreement  between  two  firms  of  architects  to  design  and  supervise  con- 
struction of  buildings  for  a  railroad  company,  a  certain  member  of  one 
of  the  firms  to  be  executive  head  —  Contract  with  railroad  company  in 
pursuance  of  such  agreement  —  Cancellation  of  contract  by  railroad 
company  upon  death  of  executive  head  of  associated  architects  —  Right 
of  surtnving  partners  of  deceased  executive  head  to  accounting  and  division 
of  commissions  earned  under  contract  with  railroad  company.  A  con- 
tract of  partnership  is  dissolved  by  the  death  of  one  of  the  parties, 
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whether  entered  into  for  a  fixed  time  or  not,  and  after  his  death 
the  former  partner  cannot  bind  the  estate  of  the  decedent  bv  new 
contracts;  and  although  the  partnership  be  expresdy  extended  to 
executors,  they  could  not  be  compelled  to  carry  it  on,  and  would  be 
entitled  to  a  dissolution  and  an  account  of  the  assets,  subject  to  the 
liabilities  of  the  firm  incurred  up  to  the  time  of  dissolution.  Two 
firms  of  architects,  preliminary  to  a  contract  with  a  railroad  company 
for  services  in  designing  and  constructing  a  railroad  terminal  station 
and  buildings  connect^  therewith,  entered  into  an  agreement  that 
they  would  render  the  services  and  divide  the  compensation  as 
firms  and  not  as  individuals.  They  also  agreed  that  a  member  of  the 
first  contracting  firm  should  be  the  executive  head  of  the  work.  Sub- 
sequent to  this  agreement  and  in  pursuance  thereof  said  firms  of  archi- 
tects entered  into  a  contract  with  the  railroad  company  for  doing 
the  work  for  which  the  company  agreed  to  pay  certain  commissions 
on  the  actual  final  costs  of  the  completed  buildings,  and  in  which 
contract  the  company  reserved  the  right  to  terminate  the  emplojr- 
ment  at  any  time.  Under  this  contract  the  work  was  carried  on  until 
the  death  of  the  executive  head  of  the  associated  architects.  After 
his  death  and  upon  solicitation  of  a  member  of  the  second  firm  of 
the  associated  architects,  the  railroad  company  terminated  the  then 
existing  contract  and  made  a  contract  with  the  last  mentioned  firm 
of  architects  to  complete  the  architectural  work  for  the  railroad 
company.  The  plaintiff,  who  is  the  surviving  member  of  the  firm 
to  whicn  the  executive  head  of  the  associated  architects  belonged, 
seeks  in  this  action  to  recover  from  the  other  firm  the  proportionate 
amount  that  would  have  been  received  by  his  firm  if  the  original 
contract  had  been  carried  out,  also  to  recover  for  commissions  earned 
by  reason  of  the  construction  of  a  hotel  built  by  the  railroad  com- 
pany, for  which  preliminary  plans  had  been  prepared,  although 
the  work  was  not  assigned  until  after  the  death  of  the  executive  head 
of  the  associated  architects.  Held,  that,  although  the  death  of  the 
executive  head  terminated  the  partnership  between  the  firms,  it  was 
the  duty  of  the  survivors  of  the  firms  to  take  possession  of  the  assets, 
perform  the  contract,  extinguish  the  liabilities  and  close  its  business 
for  the  interest  of  all  parties  concerned,  and  the  representatives  of  the 
deceased  executive  are  entitled  to  share  in  the  profits  of  all  unfinished 
business  though  subsequently  completed.  Held,  further,  that  although 
the  preliminary  plans  for  the  proposed  hotel  had  been  prepared  by 
the  associated  architects  before  the  termination  of  the  contract  by  the 
railroad  company  a  "  reasonable  expectation  "  of  securing  a  contract 
for  the  construction  of  the  hotel  was  not  an  asset  of  the  associated 
architects  and  hence  the  plaintiff  is  only  entitled  to  an  accounting 
and  division  of  the  commissions  on  the  preliminary  plans  of  the  hotel. 
Stem  V.  Warren.  538 

Where  automobile  liability  policy  insured  a  firm,  as  such,  and  under 
the  firm  name,  the  insurer  is  not  liable  for  a  death  caused  by  the 
automobile  while  loaned  to  another  firm  in  which  the  members  of  the 
insured  firm  were  partners. 

See  Insurance,  1. 

PENAL  LAW. 

§  270  —  Practice  of  law  by  one  not  duly  admitted  and  licensed  as 
attorney  prohibited. 

See  Crimes,  2,  3. 

§  280  —  Practice  of  law  by  corporation  prohibited. 
See  Crimes,  4. 

46 
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PERSONAL  PROPERTY  LAW. 

Suspension  of  ownership. 

See  Will,  3. 

PERSONAL  RIGHTS. 

Contracts  for  purchase  and  sale  of  labor  —  right  to  effectuate  desire 
without  interference. 

See  Labor  Unions,  1. 

PLEADING. 

Principal  and  surety  —  Bondhy  tenant  and  surety  to  pay  aU  mechanics' 
liens  ana  claims  of  builders  for  improvements  on  premises  occupied  by 
tenant  —  When  complaint  in  action  by  landlord  to  recover  penally  o/ 
bond  does  not  state  facts  sufficient  to  constitute  a  cav^e  of  action.  The 
defendants,  as  principal  and  siu^ty  respectively,  executed  a  bond, 
one  of  the  conditions  of  which  is  that  the  principal  therein  would 
"  pay,  satisfy  and  discharge  all  claims  of  builders,  mechanics,  material- 
men, etc.,  who  shall  furnish  materials  or  perform  work  "  in  making 
certain  changes  upon  the  property  of  plaintiff's  assignor.  The  com- 
plaint alleges  failure  to  comply  with  this  condition,  to  which  the 
defendants  interposed  a  demurrer.  There  is  no  allegation  in  the 
complaint,  nor  any  allegation  from  which  such  facts  can  be  inferred, 
that  plaintiff's  assignee  has  sustained  or  will  sustain  any  damage 
whatever  by  reason  of  such  failure  and  neglect.  Nor  are  there  any 
allegations  to  the  effect  that  liens  have  been  or  are  threatened  to  be 
filed  by  reason  of  such  failure.  The  omission  of  such  allegations 
renders  the  complaint  defective.    Schwartz  &  Co,  v.  Aimicill  Co. 

184 

Conservation  Law  —  provision  requiring  all  jwrsons  engaged  in 
hunting  to  have  a  license  —  exception  as  to  persons  hunting  on  farm- 
land owned,  leased  or  occupied  by  them  —  complaint  must  allege  that 
defendant  did  not  come  within  exception. 

See  Fish  and  Game. 

Sufficiency  of  complaint  in  action  against  town  for  flooding  of  land 
through  improper  construction  of  culvert  imder  highway. 

See  Highways.  • 

POLICE. 

Patrolman  of  police  force  of  Buffalo  detailed  for  detective  duty, 
whose  designation  has  been  revoked  and  who  has  been  reassigned  to 
duty  as  a  patrolman,  is  not  entitled  to  a  writ  of  mandamus  reinstating 
him  as  detective-sergeant. 

See  Buffalo  (City  of). 

PRACTICE. 

Supreme  Court  —  duration  of  terms  thereof  —  extraordianry  Special 
and  Trial  Terms  have  same  jurisdiction  as  any  other  term  —  when 
an  Extraordinary  Term  is  convened  for  the  disposal  of  business 
which  may  be  brought  before  it,  it  is  deemed  to  continue  until  the 
decision  of  motions  submitted  although  it  has  expired  for  the  purpose 
of  new  business. 

See  Courts,  1. 

Offer  of  judgment  —  when  offer  of  judgment  made  by  one 
co-partner  not  in  compliance  with  statute  and  not  binding  upon 
his  co-partner. 

See  Partnership,  1. 
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PRINCIPAL  AND  SURETY. 

Bond  by  tenant  and  surety  to  pay  all  mechanics'  liens  and  claims, 
of  builders  for  improvements  on  premises  occupied  by  tenant  —  when 
complaint  in  action  by  landlord  to  recover  penalty  of  bond  does  not 
state  facts  siiffioient  to  constitute  a  cause  of  action. 

See  Pleading. 

When  new  trial  was  granted  on  conditions  but  was  not  had  because 
plaintiff  appealed  from  the  order  which  was  reversed  and  judgment 
reinstated,  the  surety  on  undertaking  for  new  trial  need  not  pay 
reinstated  judgment  upon  defendant's  failure  to  i>ay  the  same. 

See  Undertaking. 

PROCESS. 

Service  of  process  —  execution  —  wages  —  personal  service  must 
be  made  upon  employer,  of  execution  directed  against  wages  of 
employee,  to  make  employer  liable  to  the  judgment  creditor. 

See  Service. 

PROmSITION  (WRIT  OF}. 

Writ  of  i)rohibition  granted  restraining  commissioner  of  education 
from  assuming  jurisdiction  of  a  controversy  as  to  use  of  state  moneys 
apportioned  to  New  York  city. 

See  Schools,  2. 

PUBLIC  HEALTH  LAW. 

Practicing  medicine  without  being  registered  and  licensed  as  required 
by  statute  —  when  indictment  accusing  defendant  of  committing 
such  crime  need  not  negative  exception  to  such  statute  —  when  such 
indictment  defective  for  failing  to  name  the  individual  treated  by 
defendant. 

See  Crimes,  7,  8. 

PUBLIC  SERVICE  COMMISSIONS  LAW. 

Provision  of  Railroad  Law  requiring  certificate  of  public  con- 
venience and  necessity  before  construction  of  railroad  —  provision 
of  Public  Service  Commissions  Law  requiring  approval  and  permission 
of  commission  for  proposed  railroad  —  constrtiotion  and  application 
of  such  provisions. 

See  Railroads,  3. 

QUEENS  COUNTY. 

Sheriffs  —  the  present  sheriff  of  Queens  county  having  been  elected 
for  a  term  to  expire  January  23,  1920,  there  will  be  no  vacancy  in  the 
office  to  be  filled  at  the  general  election  in  November,  1919. 

^ee  Elections. 

RAILROAD  LAW. 

Construction  and  application  of  section  178  requiring  street  railroad 
to  restore  pavement. 

See  Railroads,  2. 

Provision  of  Railroad  Law  requiring  certificate  of  public  con- 
venience and  necessity  before  construction  of  railroad  —  provision 
of  Public  Service  Commissions  Law  requiring  approval  and  permission 
of  commission  for  proposed  railroad  —  construction  and  application 
of  such  provisions. 

See  Railroads,  3. 
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RAILROADS. 

1.  Street  crossings  —  Negligence  —  Action  ctgainst  rcnlroad  to  recover 
damages  arising  from  fire  so  far  as  they  were  enhanced  by  blocking  of  a 
street  crossing  by  freight  train.  As  to  travelers  upon  streets  a  railway 
necessarily  has  the  right  of  way.  But  an  emergency  may  arise  which 
requires  the  temporary  reversal  of  this  rule.  Knowing  of  such  a 
condition  the  railway  should  yield  what  otherwise  would  be  its  rights. 
It  should  so  manage  its  trains  as  not  to  increase  the  public  hazard. 
A  fair  use  of  its  tracks  in  view  of  its  own  interests  and  those  of  the 
public  is  what  it  is  entitled  to.  Nothing  more.  This  action  is  brought 
to  recover  damages  sustained  by  plaintiffs  as  the  result  of  a  fire  so 
far  as  such  damages  were  enhanced  by  the  blocking  of  the  streets 
of  the  city  of  Syracuse  by  defendant's  trains  so  as  to  prevent  a  part 
of  the  fire  department  from  reaching  the  scene  of  the  fire.  By  reason 
of  the  delay,  which  it  is  claimed  could  have  been  readily  avoided  by 
defendant's  servants,  much  greater  damage  was  done  by  the  fire 
than  would  have  occurred  had  the  fire  department  been  able  to  reach 
the  fire  promptly.  The  plaintiffs  recovered  at  Trial  Term.  The 
judgment  entered  thereon  was  reversed  by  the  Appellate  Division. 
On  examination  of  the  evidence,  held,  that  the  question  whether  the 
defendant  made  reasonable  use  of  its  rights  in  the  street  in  view  of 
the  situation,  presented  a  question  for  the  jury.  Globe  Malleable 
I.  <fc  S.  Co.  V.  N.  Y.  C.  &  U,  R,  R,  R.  Co.  58 

2.  Street  railroads  —  Railroad  Law  —  Construction  and  applicalion 
of  section  178.  Under  the  provisions  of  the  Railroad  Law  (Cons. 
Laws,  ch.  49,  §  178)  a  city  which  has  removed  a  street  pavement 
in  order  to  make  a  sewer  hnprovement  may  require  a  street  railroad, 
running  through  the  street,  to  restore  the  pavement  between  its 
tracks  and  for  a  space  of  two  feet  outside  thereof.  City  of  New 
York  V.  Whitndge,  180 

3.  Railroad  Law  —  Public  Service   Commissions  Law  —  Provision 
of  Railroad  Law  requiring  certificate  of  public  convenience  and  necessity 
before  construction  of  railroad  — Provision  of  Public  Service  Commissions 
Law  requiring  approval  and  permission  of  commission  for  proposed 
railroad  —  Construction    and    application    of    sitch    provisions.     The 
provision,  added  to  the  Railroad  Law  (Cons.  Laws,  ch.  49,  §  9)  in 
1892,  requires  a  railroad  corporation  to  secure  from  the  railroad 
commissioners   a   certificate   of    public   convenience   and    necessity 
before  construction.     The  fundamental  purpose  of  this  enactment  was 
not  to  require  the  commissioners  to  pass  upon  and  adopt  or  reject 
the  precise  location  of  the  road  as  denned  by  some  map,  but  rather 
to  determine  whether  public  considerations  warranted  the  construction 
of  a  road  along  the  route  which  was  generally  fixed  by  specification 
in  the  certificate  of  incorporation  of  termini,  length  and  counties  to 
be  traversed.     The  object  was  to  permit  the  rai&oad  commissioners 
to  prevent  wasteful  competition  and  public  disaster  by  the  con- 
struction of  roads  through  localities  which  already  were  adequately 
served  rather  than  to  require  them  to  determine  the  precise  line  along 
which  roads  should  run.     There  is  no  provision  of  the  Railroad  Law, 
either  in  section  9  or  elsewhere,  which  requires  a  railroad  company, 
seeking  a  certificate  of  convenience  and  necessity  for  a  proposed 
railroad,  to  file  with  its  application  a  map  indicatmg  with  precision 
and  in  detail  the  proposed  location  of  its  road;  nor  is  the  public  service 
commission,  in  passing  upon  the  application,  limited  to  a  consideration 
of  the  particular  line  defined  by  such  a  map  or  even  by  other  ones 
filed  in  the  course  of  the  proceedings.     Assuming  that  an  application 
for  a  certificate  of  public  convenience  and  for  permission  to  construct 
a  railroad  can  be  made  under  section  9  of  the  Railroad  Law  and 
section  53  of  the  Public  Service  Commissions  Law  (Cons.  Laws,  ch. 
48)  at  the  same  time,  and  that  the  commission  can  pass  on  the 
application  for  permission  and  approval  under  section  53  at  the  same 
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time  that  it  considers  the  application  for  a  certificate  of  convenience 
and  necessity,  nevertheless,  naving  made  a  determination  that  public 
convenience  requires  the  construction  of  petitioner's  railroad  some- 
where within  the  lines  of  the  general  route  specified  in  its  certificate 
of  incorporation,  as  might  be  thereafter  fixed  imder  i>roper  proceedings, 
the  conunission  cannot  make  an  order  predicating  its  permission  and 
approval  under  section  53  upon  the  condition  that  the  petitioner 
shall  adopt  the  exact  line  of  construction  specified  in  the  oroer,  which 
fixed  one  of  the  termini  of  the  luroposed  railroad  two  thousand  feet 
distant  from  the  terminus  fixed  in  the  articles  of  incorporation  and 
which  chanp:e  necessitated  the  intersection  of  an  important .  branch 
of  an  opposmg  railroad  by  the  route  of  petitioner's  rauroad.  Where, 
as  in  tnis  case,  the  commission  granted  the  general  certificate  of 
convenience  and  necessity  by  one  part  of  its  order  imder  the  provisions 
of  the  Railroad  Law,  but  did  this  with  the  view  and  behef  that  it 
could  then  incorporate  provisions  under  section  53  of  the  Public 
Service  Commissions  Law  whereby  it  would  fix  the  exact  line  of 
petitioner's  road  and  thereby  accomplish  what  it  deemed  to  be  wise 
and  necessary,  the  two  provisions  of  the  order  are  connected  and 
must  be  considered  together  and  it  must  be  assumed  that,  in  making 
this  decision  in  favor  of  a  certificate  of  public  convenience  and  neces- 
sity, the  commission  was  infiuenced  by  what  it  purposed  to  do  in  the 
succeeding  provisions  limiting  the  route  of  petitioner.  It  follows, 
therefore,  tnat  no  part  of  the  order  can  be  allowed  to  stand,  that 
the  order  of  the  Appellate  Division  should  be  annulled  and  the  pro-, 
ceedings  remitted  to  the  commission  to  pass  upon  the  question  of 
public  convenience  and  necessity  for  the  railroad  in  accordance  with 
the  rules  above  stated.  People  ex  rd,  N.  Y,  C.  &  H.  R,  R,  R,  Co, 
V.  Public  Service  Comm,  248 

See  People  ex  rel.  Town  of  Harmony  v.  Public  Service  Comm, 
(Mem.),  590;  Stanley  v.  Jay  Street  Connecting  Railroad 
(Mem.),  639. 

When  jury  could  not  leptimately  have  inferred  from  the  evidence 
facts  essential  to  the  verdict,  the  verdict  cannot  be  sustained. 

See  Neouoencb,  2. 

Negligence  cannot  be  predicated  on  sudden  stopping  of  street  car 
to  avoid  running  over  child. 

See  Negligence,  5. 

Injury  to  boy  who  touched  trolley  wire  with  a  piece  of  wire  — 
defendant  not  liable  in  absence  of  any  evidence  that  reasonable 
precautions  had  not  been  taken  against  injury  from  trolley  wire. 

See  Negligence,  7. 

Injury  to  person  lying  upon  track  —  engineer  of  moving  train 
bound  to  use  reasonable  care,  only,  to  see  such  person. 

See  Negligence,  15. 

When  railroad  companv  not  liable  under  Federal  Safety  Appliance 
Act  for  death  of  an  employee. 

See  Negugence,  17. 

REAL  PROPERTY. 

1.  When  court  will  not  compel  specific  performance  of  corUract  to 
purchase.  The  court  should  not  compel  the  specific  performance  of 
a  contract  to  purchase  real  property  when  the  purchaser  would  be 
subject  to  an  action  at  law  for  damages  if  restrictive  covenants  con- 
stituting incumbrances  on  the  title  should  be  violated.  BuU  v. 
BwrUm.  101 
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2.  When  covenants  in  deed  prohibiting  use  of  certain  materials  in 
erection  of  building  and  prohibiting  tLse  of  property  for  specified  nurposes 
do  not  render  title  unmarketable,  A  covenant  in  a  deed  by  wnich  the 
purchaser  and  his  representatives,  heirs  and  assies,  are  prohibited 
from  using  specified  materials  in  erecting  a  building  or  buildings 
on  the  real  property  conveyed,  and  also  prohibiting  the  use  of  the 
property  for  specified  pturposes,  does  not  make  the  title  to  such 
property  unmarketable  if  the  purchaser,  his  representatives,  heirs 
and  assigns,  cannot  use  such  materials  in  the  erection  of  a  building 
thereon  or  the  property  for  the  purposes  mentioned  because  of  some 
general  statute  or  other  law  which  is  equally  prohibitive,  where  the 
possibility  of  a  change  in  the  statutes  or  ordinances  so  as  to  permit 
the  use  of  such  building  materials  as  are  fairiy  comprehended  within 
such  enumeration  is  upon  the  facts  disclosed  too  remote  for  practical 
consideration.  Id. 

3.  When  covenant  relating  to  party  wall  does  not  constitute  incumbrance. 
Where  it  appears,  upon  an  examination  of  the  covenants  relating 
to  party  walls  in  an  agreement  between  the  owners  of  adjoining  lots 
in  a  city,  that  the  covenants  are  confined  to  the  wall  in  construotiop 
at  the  time  the  covenant  was  made  —  there  being  no  express  covenant 
relating  to  rebuilding  or  repairing  such  wall  and  the  nght  to  extend 
the  wall  being  confined  to  an  extension  of  the  wall  then  in  course  of 
construction  —  such  covenant  does  not  create  an  incumbrance, 
especially  where,  as  appears  from  the  record  herein,  the  parties  have 
entirely  and  efifectually  abandoned  the  right  of  extending  the  party 
wall  bein^  erected  at  the  time  the  agreement  was  executed,  each 
party  having  built  an  independent  wall  upon  his  own  lot.  Id, 

4.  Agreement  not  to  erect  stable  a  restrictive  covenant  which  constitutes 
an  incumbrance.  Where  there  were  three  adjoining  lots,  the  northerly 
lot  being  owned  by  one  person  and  the  southerly  lot  owned  by  another 
and  the  middle  one  owned  by  them  as  tenant  in  common,  and  the 
owners  thereof  entered  into  an  agreement  in  writing,  for  themselves, 
their  respective  heirs  and  assigns,  that  they  would  not  erect  or  use 
or  permit  to  be  erected  or  used  upon  any  or  the  three  lots  any  stable 
either  public  or  private,  such  agreement  creates  a  restrictive  covenant 
which  interferes  with  a  right  existing  in  the  owners  of  the  lots  and 
constitutes  an  incumbrance.  Id. 

See  Liebert  v.   Reiss   (Mem.),  557;   Riegel  v.  Lamard   (Mem.), 
562;  Tallman  v.  Wyand  (Mem.),  572. 

Action  for  flooding  of  land  through  improper  construction  of  culvert 
under  highway. 

See  Highways. 

A  tenant  at  will  occupying  and  working  land  injured  by  the  abstrac- 
tion of  water  from  the  land  for  municipal  purposes  is  entitled  to  the 
damages  caused  thereby  —  damages  —  evidence  —  when  difference  in 
amounts  realized  from  crops  before  and  after  the  trespass  admissible 
upon  the  question  of  usable  value. 

See  Landlord  and  Tenant,  1-4. 

Proceeding  by  city  to  acquire  piers  and  dock  property  —  rights 
of  owners  and  lessees  under  revocable  licenses  from  city. 

See  New  York  (City  of),  1. 

When  award  in  condemnation  proceedings  has  been  duly  confirmed 
and  paid  a  mortgagee  who  has  failed  to  present  and  prove  her  daim 
cannot  maintain  action  against  city  to  recover  mortgage  debt. 

See  New  York  (City  of),  3. 
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Highway  Law  —  unlawful  and  unauthorized  taking  of  land  for 
highway  improvement  by  contractor  before  lawful  appropriation 
thereof  by  state  —  state  not  liable  therefor  —  erroneous  award  by 
Court  of  Claims. 

See  State,  6. 

REAL  PROPERTY  LAW. 

Exx>ectant  estates. 

See  Will,  3. 

RESCISSION. 

Reformation  of  contract  —  fire  insurance  —  builder's  risk  —  when 
builder's  risk  slip  attached  to  fire  insurance  policy  limits  liability 
to  time  building  is  in  course  of  construction. 

See  Contract,  3,  4. 

RIPARIAN  RIGHTS. 

See  Dexter   Pulp  &   Paper  Co.  v.  Jefferson   Power  Co.  (Mem.), 
556;  Columbia  Distilling  Co,  v.  Slate  (Mem.),  636. 

SALE. 

See  Hatch  v.  Village  of  Monticello  (Mem.),  644. 

SCHOOLS. 

1.  Jurisdiction  of  commissioner  of  education.  The  conmiissioner 
of  education,  by  virtue  of  section  890  of  the  Education  Law  (Cons. 
Laws,  ch.  16),  has  the  power  of  deciding  controversies  arising  from 
the  action  or  failure  of  action  of  bodies  or  individuals  generaUy,  or, 
for  the  time  being,  made  agencies  of  the  education  department  which 
are  subject  to  the  undisputed  authority  of  the  Education  Law  and 
boimd  to  obey  its  conmiands.  The  subdivisions  of  section  890 
enumerate  Ixx&es  and  officials  recognizing  the  binding  effect  of  the 
Education  Law,  standing  as  agents  under  and  of  it  but  differing  in 
respect  of  its  meaning  and  application  or  refusinp:  to  abide  by  it- 
The  legislature  has  thus  conferred  upon  the  commissioner  broad  but 
limited  powers  to  enforce  the  Education  Law.  People  ex  rel,  Hylan 
V.  Finegan,  219 

2.  Commissioner  of  education  /los  no  jurisdiction  of  a  controversy 
as  to  whether  stale  money,  apportioned  to  New  York  city,  may  be  used 
in  reduction  of  taxes  or  placed  to  credit  of  board  of  edvfolion  —  When 
writ  of  prohibition  granted.  The  appellants  are  seeking  to  restrain 
by  wnt  of  prohibition  the  commissioner  from  entertaining  jurisdiction 
and  making  determination  of  a  controversy  which  has  arisen  between 
the  municipal  authorities  of  the  city  of  New  York  and  the  board  of 
education  of  that  city  concerning  the  disposition  of  school  moneys 
appropriated  to  that  city  by  the  state.  It  is  the  claim  in  behalf  of 
the  city  that  under  section  1102  of  its  charter  these  moneys  may  be 
credited  to  the  **  general  fund  for  the  reduction  of  taxes  "  as  a  reim- 
bursement in  part  for  moneys  raised  by  taxation  for  school  purposes. 
The  board  of  education  claims  that  said  charter  provision  was 
impliedly  repealed  by  chapter  786  of  the  Laws  of  1917,  and  that  such 
moneys  should  be  by  the  municipal  authorities  placed  to  its  credit. 
A  proceeding  was  instituted  by  the  commissioner  of  education  for  the 
purpose  of  making  a  quasi-judicial  and  final  determination  of  this 
question.  The  city  does  not  admit  that  it  stands  in  the  position  of 
an  agency  of  the  education  department  nor  that  the  provisions  of  the 
Education  Law  are  applicable  to  the  moneys  which  have  been  paid 
over  to  it,  but  denies  these  propositions  and  insists  that  under  the 
statutes  which  constittute  its  charter  it  is  entitled  to  hold  the  moneys 
which  have  been  paid  to  it  and  apply  them  for  the  benefit  of  its  tax- 
payers.    Thus  its  claim  is  in  hostility  to  the  Education  Law.     Held^ 
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that  the  claim  by  the  oommissioner  of  the  right  to  entertain  juris- 
diction of,  and  decide,  such  a  controversy  cannot  be  sustained,  and 
that  a  writ  of  prohibition  should  be  granted.  Id. 

Salaries  of  teachers. 
See  New  York  (City  of),  2. 

Board  of  education  of  city  of  New  York  —  division  of  authority 
and  responsibility,  as  to  public  schools,  between  such  boutl  and 
state  department  of  education  —  sections  96  and  108  of  New  York 
charter  not  repealed  by  chapter  786  of  Laws  of  1917  —  power  of 
commissioner  of  accounts  to  examine  accounts  of  board  of  education  — 
when  attachment  will  issue  against  witness  who  refused  to  obey  a 
subpoena  under  ruling  of  state  commissioner  of  education  ad\ndng 
him  so  to  do. 

See  New  York  (City  of),  4-6. 

SEPARATION. 

Agreement  for  separation  —  when  courts  have  not  jurisdiction  to 
enforce  provision  of  agreement  that  if  circumstances  should  change, 
the  amount  to  be  paid  by  the  husband  should  be  decreased. 

See  Husband  and  Wife,  1. 

SERVICE. 

Execution  —  Waaes  —  Personal  service  must  be  made  upon  employer^ 
of  execution  directed  against  wages  of  employee,  to  make  employer  liable 
to  the  judgment  creditor.  An  execution  directed  against  the  wages 
or  salary  of  a  judgment  debtor  upon  presentation  to  the  employer 
becomes  a  lien  to  the  amount  specified  upon  the  wages  or  salary  of 
the  employee  as  they  become  due.  The  employer  must  then  pay  the 
prescribed  amount,  and  if  he  fails  to  do  so  he  becomes  liable  to  the 
judgment  creditor.  (Code  Civ.  Pro.  §  1391.)  Personal  service  of  the 
execution  is  clearly  contemplated.  In  this  action  against  the  employe, 
conflicting  evidence  was  given  upon  this  point  on  behalf  of  the  respec- 
tive parties,  upon  which  a  question  of  fact  arose  which  the  jury  was 
entitled  to  pass  upon.  Hence  it  was  error  to  dismiss  the  compliant. 
Starke  v.  Beckwith  Special  Agency,  42 

SESSION  LAWS. 

1875,  Ch,  249  —  Department  of  docks  —  shedding  permits. 

See  New  York  (City  of),  1. 

1891,  Ch.  105  —  Buffalo  charter  —  police  —  detail  to  detective  duty. 
See  Buffalo  (City  of). 

19(X),  Ch.  751  —  Salaries  of  teachers. 
See  New  York  (City  of),  2. 

1901,  Ch.  466  —  New  York  city  charter  —  condemnation 
proceedings. 

See  New  York  (City  of),  3. 

Idem  —  New  York  city  charter  —  sections  96  and  108  not  repealed 
by  chapter  786  of  Laws  of  1917. 

See  New  York  (City  of),  5,  6. 

Idem  —  New  York  city  charter  —  credit  of  school  moneys  to 
general  fund  under  section  1102  of  charter. 

See  Schools,  2. 
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1905,  Ch,  724  —  Section  22  repealed  in  so  far  as  it  permits  appeal  to 
Court  of  Appeals,  without  permission,  from  unanimous  afbnnanoe 
of  order  connrming  report  of  commissioners  in  proceeding  by  city 
of  New  York  to  acquire  lands  for  water  supply  purposes. 

See  Appeal,  2. 

1909,  Ch,  9  —  Agricultural  Law  —  construction  and  effect  of  section 
56. 

See  Agricultubal  Law. 

1909,  Ch.  12  —  Business  Corporations  Law  —  creamery  associations. 
See  Agricultural  Law. 

1909,  Ch.  22  —  Education  Law  —  jurisdiction  of  commissioner  of 
education. 

See  Schools,  1. 

1909,  C/i.  25  —  General  Business  Law  —  defense  of  usiuy  cannot 
be  interposed  when  corporation  is  principal  debtor. 

See  Mortgage,  2. 

1909,  Ch,  30  —  Highway  Law  —  action  maintainable  against  town 
for  damages  arisilig  from  defect  in  highway. 

See  Highways. 

Idem  —  Highway  Law  —  improvement  of  highways. 
See  State,  6. 

1909,  Ch.  35  —  Judiciary  Law  —  lien  of  attorney  upon  judgment 
in  his  client's  favor. 

See  Attorney  and  Client,  3. 

1909,  Ch.  36  —  Labor  Law  —  provision  that  no  child  under  sixteen 
years  shall  be  employed  or  permitted  to  operate  an  elevator. 

See  Negugence,  4. 

Idem  —  Labor  Law  —  provision  requiring  owners  to  thoroughly 
plank  over  steel  and  iron  oeams. 

See  Negligence,  12. 

1909,  Ch.  43  —  Negotiable  In8|ruments  Law  —  words  "  value 
received."  \ 

See  Bills,  Notes  and  Checks,  1. 

1909,  Ch.  45  —  Personal  Property  Law  —  suspension  of  ownership. 
See  Will,  3. 

1909,  Ch.  49  —  Public  Health  Law  —  practice  of  medicine. 
See  Crimes,  7. 

1909,  Ch.  52  —  Real  Proi)erty  Law  —  expectant  estates. 
See  Will,  3. 

1909,  Ch.  61  —  Stock  Corporation  Law  —  consent  of  stockholders 
required  to  mortgage  of  corporate  property. 

See  Corporations. 

1909,  Ch.  569  —  Saratoga  Springs  Reservation  —  contract  for  use 
and  sale  of  waters. 

See  State,  3. 
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1910,  Ch,  481  —  Railroad  Law  —  construction  and  application  of 
section  178. 

See  Railroads,  2. 

Idem  —  Railroad  Law  —  certificate  of  public  convenience  and 
necessity. 

See  Railroads,  3. 

1911,  Ch,  394  —  Saratoga  Springs  Reservation  —  contract  for  use 
and  sale  of  waters. 

See  State,  3. 

1911,  Ch,  647  —  Conservation  Law  —  license  to  hunt. 
See  Fish  and  Game. 

1911,  Ch.  902  — Salaries  of  teachers. 
See  New  York  (City  of),  2. 

1912,  Ch.  198  —  Bufifalo  charter  —  police  —  detail  to  detective  duty. 
See  Buffalo  (City  of). 

1914,  Ch.  217  —  Bufifalo  charter  —  ix)lice. 
See  Buffalo  (City  of). 

1917,  Ch.  204  —  Unconstitutional  in  so  far  as  it  attempts  to  confirm 
illegal  acts  of  conservation  commissioner. 

See  State,  5. 

1917,  Ch.  261  —  Highway  Law  —  improvement  of  highways. 
See  State,  6. 

1917,  Ch.  290  —  Practice  on  appeal  to  Court  of  Appeals. 
See  Appeal,  3. 

1917,  Ch.  726  —  Tax  Law  —  franchise  tax  —  net  income. 
See  Tax,  1. 

1917,  Ch.  786  —  Education  Law  —  intent  of  legislature  to  repeal 
iwrtions  of  New  York  city  charter  relating  to  board  of  education. 

See  New  York  (City  of),  5. 

Idem  —  Education  Law  —  moneys  raised  by  taxation  for  school 
purposes  —  disposition. 

See  Schools,  2. 

1918,  Ch.  276  —  Tax   Law  —  franchise  tax  —  net  income.  * 
See  Tax,  1. 

SET-OFF. 

Lien  of  attorney  upon  judgment  in  his  client's  favor  —  such  judg- 
ment cannot  be  set  off  against  another  except  subject  to  the  lien  of 
the  attorney. 

See  Attorney  and  Client,  3. 

SHERIFFS. 

Queens  county  —  the  present  sheriff  of  Queens  county  having  been 
elected  for.  a  term  to  expire  January  23,  19^,  there  will  be  no  vacancy 
in  the  office  to  be  filled  at  the  general  election  in  November,  1919. 

See  Elections. 
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SPECIFIC  PERFORMANCE. 

Contract  to  purchase  real  property  —  what  covenants  constitute 
incumbrances  making  title  unmarketable. 

See  Real  Property,  1-4. 

STATE. 

1.  Liability  of  state  for  negligence  of  its  officers  and  agents.  The 
state  is  not  liable  for  injuries  ansing  from  the  negligence  of  its  officers 
and  agents  unless  such  liability  has  been  assumed  by  constitutional 
or  legislative  enactment.  Such  exemption  does  not  depend  upon 
its  immunity  from  action  without  its  consent,  but  rests  upon  grounds 
of  public  ix)licy  that  no  obligation  arises  therefrom.  Smith  v.  State 
of  N.   Y.  405 

2.  Statute  conferring  upon  Court  of  Claims  jurisdiction  as  to  private 
claims  against  state  does  not  concede  state's  liability  nor  create  a  cause 
of  action  which  did  not  theretofore  exist.  The  respondent  entered  the 
State  Reservation  at  Niagara  by  a  cinder  path,  from  which  he  under- 
took to  pass  to  the  grass  adjoining  when  he  tripped  and  fell  over  a 
wire  strung  on  iron  posts  twelve  or  eighteen  inches  high  along  the 
edge  of  the  path,  and  sustained  serious  injuries,  for  which  he  recovered, 
before  the  Court  of  Claims,  a  judgment  for  a  substantial  amount, 
on  the  theory  that  the  wire  was  negligently  placed  and  maintained 
by  the  officers  and  agents  of  the  state.  Section  264  of  the  Code  of 
Civil  Procedure  confers  upon  the  Court  of  Claims  jurisdiction  to 
hear  and  determine  a  private  claim  against  the  state.  It  provides 
that  in  no  case  shall  any  liability  be  implied  against  the  state,  and 
no  award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  individual 
or  corporation  in  a  court  of  law  or  equity,  //c/d,  that  the  state  does 
not  thereby  concede  its  liability  in  favor  of  a  claimant  or  create  a 
cause  of  action  in  his  favor  which  did  not  theretofore  exist.  It  merely 
gives  a  remedy  to  enforce  a  liability  and  submits  itself-  to  the  iuris- 
diction  of  the  court,  subject  to  its  right  to  interpose  any  lawful  defense. 
Hence,  the  claimant  cannot  recover.  Id. 

3.  Contracts  by  state  —  Constitutional  law  —  Validity  of  agreement 
between  commissioners  of  State  Reservation  at  Saratoga  Springs  giving 
plaintiff  the  right  to  use  and  possess  certain  property  of  the  slate  for 
specified  purposes  —  Refusal  of  conservation  commissioner  to  carry  out 
such  agreement.  In  the  absence  of  constitutional  restrictions  the 
control  by  the  state  of  its  proprietary  estates  and  institutions  is  plenary 
and  its  agreements,  unaffected  by  deceit,  corruption,  collusion  or 
illegal  unfairness,  as  the  agreements  at  the  bar  are,  are  not  iusticiable. 
The  agreement  entered  into  between  the  commissioners  of  the  State 
Reservation  at  Sarato^  Springs  with  the  Saratoga  State  Waters 
Corporation  by  authority  of  chapter  569  of*  the  ikws  of  1909,  as 
amended  by  chapter  394  of  the  Laws  of  1911,  was  duly  executed  by  the 
contracting  parties.  There  was  not  in  the  making  of  it  any  deceit, 
corruption  or  unfairness,  and  it  was  within  the  statutory  authority  of 
the  conmiissioners.  None  of  its  provisions  inherently  infracts  the 
statutes  or  transcends  the  statutory  authorization  to  the  commis- 
sioners, with  this  exception:  The  provision  that  any  difference  arising 
between  the  parties  during  the  operation  of  the  instrument  shall  be 
submitted  for  final  and  conclusive  adjudication  to  arbitrators  is, 
perhaps,  unenforcible.  This  covenant  is  not  so  interwoven  with  the 
other  agreements  of  the  instrument  as  to  affect  its  integrity  and 
validity.  Hence,  the  plaintiff  is  entitled  to  the  possession  of  the 
property  mentioned  in  the  instrument  and  the  possession  of  the  defend- 
ant, the  conservation  commissioner,  who  has-  taken  ix)ssession  of  it 
and  excluded  plaintiffs  therefrom,  is  wrongful  and  without  legal  right. 
The  instrument  granted  to  the  plaintiff  complete  and  perfect  rights 
of  use  and  possession  as  described  in  it.     It  was  operative  and  effective 
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as  a  grant  and  vested  in  the  plaintiff  an  unoonditional  interest  or 
estate  in  the  land.  It  was  an  agreement  on  the  part  of  the  state  that 
the  plaintiff  should  have  and  retain  the  real  property  —  an  ineoiporeal 
hereiditament.  The  rights  granted  the  plaintiff  were  not  revocable  by 
and  at  the  will  of  the  state  or  its  representatives.  The  state,  or  tfa^ 
legislature,  of  oourse,  oould  npt  repeal  or  abrogate  the  grant  of  real 
property  made  by  it.    Saratoga  State  Waters  Corpn,  v.  Pratt,  429 

4.  When  plaintiff  entitled  to  injunctive  relief  from  acts  of  commissioner. 
The  action  in  equity  for  injunctive  relief  from  the  possession  or  an 
interference  by  the  defendant  is  the  proper  remedv.  An  injunction 
is  the  usual  remedy  invoked  by  the  owner  of  a  legal  easement  to 
remove  an  obstacle  to  its  possession  and  enjovment.  The  fact  that 
there  is  neither  privity  of  estate  nor  privity  of  contract  between  the 
owner  and  the  aggressor  is  immaterial.  Id, 

6.  Personal  liability  of  commissioner  —  Unconstitutionality  of  statute 
attempting  to  confirm  acts  of  commissioner.  The  acts  of  the  defendant 
in  preventing,  by  his  anterior  use  and  possession,  the  plaintiff  entering 
into  the  rights  and  privileges  granted  it  by  the  mstrument  were 
unauthorized  and  unlawful  and  constituted  the  defendant  an  individual 
wrongdoer.  In  them  the  defendant  ceased  to  be  a  public  officer  and 
became  a  private  wrongdoer  and  chapter  204  of  the  Laws  of  1917, 
in  so  far  as  it  purported  or  was  intended  to  adopt  or  confirm  thoae 
acts,  or  violate  the  grant  of  the  state  to  the  plaintiff,  destroyed  prop- 
erty rights  protected  by  the  Ck)nstitution  and  was  ineffective  and 
immaterial.  Id. 

6.  Highway  Law  —  Court  of  Claims  —  Unlawful  and  unauthorized 
taking  of  land  for  hiahway  improvement  by  contractor  before  lauful 
appropriation  thereof  by  state  —  State  not  liable  therefor  —  Erroneous 
award  by  Court  of  Claims.  The  Highway  Law  (Cons.  Laws,  ch.  25, 
§  148,  prior  to  amendment  by  L.  1917,  ch.  261)  provided  that  whenever 
a  state  or  coimty  highway,  proposed  to  be  constructed  or  improved 
under  such  law,  should  deviate  from  the  line  of  a  highway  idready 
existing,  the  board  of  supervisors  of  the  coimty  where  such  highway 
was  located  should  acqmre  land  for  the  requisite  right  of  wayprior 
to  the  actual  commencement  of  the  work  of  construction.  Where 
in  a  contract  made  bv  the  state  for  the  construction  of  a  highway 
the  contractor  expressly  agreed  to  conform  with  the  provision  of  the 
statute,  but,  before  a  strip  of  land  required  for  widemng  the  highway 
had  been  acquired  by  the  board  of  supervisors  of  the  coimty,  or 
otherwise,  entered  upon  the  land  and  made  excavations  for  widening: 
the  highway,  he  was  a  trespasser  thereon  in  violation  of  his  contract 
with  tne  state  and  the  statute  which  was  in  substance  made  a  part 
of  the  contract.  Hence  the  owner  of  the  land  has  no  claim  against 
the  state  and  the  determination  of  the  Court  of  Claims  awardi^  her 
damages  is  erroneous.  Evidence  that  the  highway  engineer,  in  charge 
of  the  work,  had  staked  out  the  lines  of  the  highway  to  be  improved 
in  accordance  with  the  plans  and  had  directed  Uie  contractor  to  make 
excavations  in  accordance  with  the  stakes  set  out  by  him,  falls  short 
of  a  direction  to  make  such  excavations  before  title  to  the  property, 
on  which  the  excavations  were  to  be  made,  was  acquired,  and  such 
evidence  is  insufficient  to  support  a  finding  of  the  Court  of  Claims 
that  "The  work  was  being  done  by  a  contractor  for  and  with  the 
state,  in  conformity  with  plans,  specifications,  direction,  control  and 
instructions  of  the  state,  and  the  operations  of  said  contractor  herein- 
after referred  to  were  in  conformity  therewith  and  pursuant  thereto." 
Konner  v.  State  of  N.   Y.  478 

State  highways  —  contract  for  construction  of  highwav  —  forfeiture 
of  deposit  made  by  bidder  —  mandamus  —  when  such  bidder  cannot 
recover  deposit  because  of  error  in  estimates  of  state. 
See  Contract,  1. 
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STOCK  CORPORATION  LAW. 

Consent  of  stookholdera  required  to  mortgaging  of  oorporate 
property. 

See  CORPOBATIONS. 

STOCKS  AND  STOCKHOLDERS. 

See  B.  <fc  C.  El  Const  Co.  v.  Otven  (Mem.),  569. 

Consent  of  stockholders  required  to  make  legal  and  effectual  mort- 
gage on  corporate  property. 

See  Corporations. 

STOCKHOLDIR*S  ACTION. 

See  Atwater  v.    Elkhom    Valley    Coal-Land    Co,    (Mem.),   611; 
Godley  v.  Crandall  &  Godley  Co,  (Mem.),  656. 

STREETS. 

Street  crossings  —  negligence  —  action  against  railroad  to  recover 
damages  arising  from  fire  so  far  as  they  were  enhanced  by  blocking 
of  a  street  crossing  by  freight  train. 

See  Railroads,  1. 

Street  railroad  required  to  restore  pavement  between  tracks  and 
two  feet  outside  thereof. 

See  Railroads,  2. 

SUPREME  COURT. 

Surrogate  or  Supreme  Court  has  discretionary  power  to  award  or 
withhold  commissions  for  services  rendered  by  trustee  before  his 
death  —  no  distinction  should  be  made  between  powers  of  the  Supreme 
Court  and  those  of  surrogate  in  dealing  with  compensation  of  a  testa- 
mentary trustee. 

See  Commissions,  2. 

Duration  of  terms  thereof  —  Extraordinary  Special  and  Trial  Terms 
have  same  jurisdiction  as  any  other  term  —  when  an  Extraordinary 
Term  is  convened  for  the  disposal  of  business  which  may  be  brought 
before  it,  it  is  deemed  to  continue  until  the  decisions  of  motions 
submitted  although  it  has  expired  for  the  purpose  of  new  business. 

See  Courts,  1. 

SURETY  BONDS. 

See  Eastern  Steel  Co.  v.  Globe  Indemnity  Co.  (Mem.),  586. 

Bond  by  tenant  and  surety  to  pay  all  mechanics'  liens  and  claims 
of  bidders  for  improvements  on  premises  occupied  by  tenant  —  when 
complaint  in  action  by  landlord  to  recover  penalty  of  bond  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

See  Pleading. 

SURROGATE'S  COURT. 

Surrogate  or  Supreme  Court  has  discretionary  power  to  award  or 
withhold  commissions  for  services  rendered  by  trustee  before  his 
death  —  no  distinction  should  be  made  between  powers  of  Supreme 
Court  and  those  of  surrogate  in  dealing  with  compensation  of  a  testa- 
mentary trustee. 

See  Commissions,  2. 

TAX. 

1.  Tax  Law  —  Franchise  tax  —  In  arriving  at  net  income  of  a  mani^ 
facturing  corporation  no  deduction  is  to  be  made  on  account  of  excess 
profits  tax  paid  by  the  corporation  to  the   United  States.     In  fixing  the 
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net  income  of  a  manufacturing  corporation  for  the  purposes  of  the 
state  franchise  tax,  *'  which  income  is  presumably  the  same  as  the 
income  upon  which  such  corporation  is  required  to  pay  a  tax  to  the 
United  States/*  no  deduction  is  to  be  made  of  any  excess  profits  tax 
which  was  included  by  the  company  in  its  return  to  the  Federal 
government.  (Tax  Law,  art.  9-A;  L.  1917,  ch.  726;  L.  1918,  eh. 
276.)  The  term  '*  net  income  '*  as  used  in  the  Federal  statutes  does 
not  exclude  the  excess  profits  tax,  but  simply  allows  its  deduction, 
by  those  who  pa^  it,  from  their  net  income  m  arriving  at  the  amount 
upon  which  their  income  tax  is  to  be  assessed.  (Federal  Statutes 
of  1916,  ch.  463;  Federal  Statutes  of  1917,  ch.  63.)  People  ex  reL 
BarccUo  Mfg.  Co.  v.   Knapp.  64 

2.  Transfer  tax  —  Agreement  for  re-adjtLstment  of  dd)ts  of  corporation 
and  transfers  to  and  from  voting  trustees  —  When  one,  only,  of  transfers 
made  for  and  in  pursuance  of  su^h  agreement  subject  to  the  transfer  tax. 
The  stock  of  a  railroad  company  was  delivered  by  the  stockholders 
to  voting  trustees  who  delivered  to  each  of  the  stockholders  their 
certificate  entitling  him  at  the  expiration  of  the  trust  agreement  to 
a  retransfer  of  his  shares.  Thereafter,  and  for  the  purpose  of 
re-adjusting  the  debts  of  the  company,  an  agreement  was  made 
between  certain  banks,  as  "  managers,"  a  trust  company  as  "  deposi- 
tary "  and  the  stockholders  and  bondholders  as  "  depositors."  After 
the  re-adjustment  was  accomplished  the  voting  trust  certificates  were 
surrendered  to  the  first  named  voting  trustees  who  issued  new 
certificates  and  delivered  them  to  new  voting  trustees  who  issued  the 
usual  certificates.  Held,  upon  examination  of  the  agreements  and  the 
facts  that,  for  the  purposes  of  a  transfer  tax,  there  was  only  a  single 
transfer  of  the  shares  of  stock  and  helice  only  one  of  the  transfers 
made  under  the  trust  agreement  is  liable  to  tax  under  section  270 
of  the  Tax  Law.     Hudson  &  Manhattan  R.  R.  Co.  v.  State  ,of  N.  Y. 
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TAX  LAW. 

Franchise  tax  —  net  income. 

Bee  Tax,  1. 

Transfer  tax  —  transfers  of  stock  under  trust  agreement  —  when 
only  one  of  transfers  liable  to  tax. 

5e€  Tax,  2. 

TAXPAYER'S  ACTION. 

&ee  Schieffelin  v.  Hylan  (Mem.),  593. 

TEACHERS. 

Salaries  of  teachers  in  New  York  city. 

See  New  York  (City  op),  2. 

TITLE. 

See  Bd.  of  Foreign  Missions  v.    Volk   (Mem.),  590;    People  v. 
Dedrick  (Mem.),  608. 

Contract  to  purchase  real  property  —  what  covenants  constitute 
incumbrances  making  title  unmarketable. 

See  Rbal  Property,  1-4. 

TOWNS. 

Liability  of  town  for  improper  construction  of  culvert  by  town 
superintendent,  causing  flooding  of  adjacent  land. 

See  Highways. 
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TBADI  NAMIS. 

See  Romeike  v.  Romeike  &  Co.  (Mem.)>  561. 

TBANSFIB  TAX. 

See  Travis  v.  Ann  Arbor  Co.  (Mem.),  640. 

Agreement  for  re-adjustment  of  debts  of  corporation  and  transfers 
to  and  from  voting  trustees  —  when  one,  only,  of  transfers  made  for 
and  in  pursuance  of  suoh  agreement  subject  to  the  transfer  tax. 

See  Tax,  2. 

TBISPASS. 

See  Bunnaster  v.  StcUe  (Mem.),  653;  Skou  v.   Toum  of   North 
Hempstead  (Mem.),  664. 

Abstraction  of  water  from  subsoil  by  driven  wells. 
See  Landlord  and  Tenant,  3. 

State  not  liable  for  unlawful  and  unauthorized  taking  of  land  for 
highway  improvement. 

See  State,  6. 

TBIAL. 

1.  Evidence — Admissions — Probative  value  and  effect  of  admis^ 
sions.  In  a  civil  action,  statements  made  out  of  court  or  of  judicial 
proceeding  or  record,  or,  as  they  are  denominated,  extras-judicial 
admissions,  bv  a  party  to  the  action,  adverse  to  his  claim,  are  evidence 
against  him  that  the  lacts  they  state  are  true.  They  have  two  phases 
for  the  jury's  consideration;  the  one,  were  they  made;  the  other, 
their  effect.  In  neither  phase  have  they  any  character  or  quality 
peculiar  to  themselves,  or  disting^uishing  them  from  the  other  facts 
m  evidence.     Gangi  v.  Fradus.  452 

2.  Rule  for  instructions  to  jury  as  to  value  and  effect  of  admissions. 
In  instructions  to  the  jury  concerning  such  admissions,  the  trial 
justice  may  profitably  and  without  error,  as  the  evidence  justifies, 
bring  to  the  jury's  attention  and  g^uidance  the  rules  of  law  that  the 
probative  effect  and  value  of  an  admission  depend  upon  the  con- 
ditions and  circumstances  under  which  it  was  made,  and  upon  any 
other  circumstances  which  may  affect  or  tend  to  explain  such  admis- 
sions, but  it  is  for  the  jury  itself,  in  ;the  light  of  reason  and  with 
the  exercise  of  caution,  to  determine  whether  the  admissions  were 
made,  and  if  made,  the  value  thereof.  Id. 

3.  Erroneous  to  charge  that  as  matter  of  law  evidence  of  admissions 
has  weak  probative  value.  Where  in  the  trial  of  an  action  based  upon 
the  aUeged  negligence  of  the  defendant,  statements  or  admissions  by 
the  infant  plaintiff  contradictory  of  the  cause  of  action  were  introduced 
in  evidence  by  the  defendant,  it  was  error  for  the  trial  justice  to 
instruct  the  jury,  in  substance,  that  evidence  of  admissions  against 
the  interest  of  a  party  was  not  equal  in  weight  or  value  to  that  given 
by  disinterested  witnesses  and  that,  as  matter  of  law,  suoh  evidence 
has  weak  probative  value.  Id. 

4.  Exceptions  —  When  trial  justice  repeats  in  substance  erroneous 
charge  to  which  exception  has  been  taken^  renewal  of  exception  not 
required.  Appellate  courts  are  not  diligent  in  seeking  a  way  to  deprive 
a  party  of  the  benefit  of  an  exception  pointing  out  error,  where  it 
appears  that  the  trial  justice  was  fully  apprised  of  the  nature  of  the 
objection.  Where  a  trial  justice,  in  an  additional  charge  made  in 
response  to  an  exception  to  his  main  charge,  repeats  in  substance  or 
effect  the  erroneous  part  to  which  the  exception  was  taken,  a  renewal 
of  the  exception  is  not  required.  Id. 
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Promissory  notes  —  evidence  —  the  words  "  value  received  "  must 

S've  way  to  evidence  that  there  was  no  consideration  —  erroneont 
rection  of  nonsuit  —  error  to  exclude  evidence  offered  under  general 
denial  that  decedent's  signature  was  forged. 

See  Bills,  Notes  and  Checks,  1,  3. 

Question  for  jury  —  erroneous  exclusion  of  evidence. 
See  Bills,  Notes  and  Checks,  5,  6. 

Murder  —  killing  of  proprietor  of  store  which  defendant  and  a 
companion  had  attempted  to  rob  —  when  fatal  shot  was  fired  by 
comp>anion  of  defendant  after  they  had  left  the  store  and  were  trying 
to  escape,  defendant  is  not  gruilty  of  murder  in  the  first  degree  unless 
the  jury  finds  deliberation  and  intent  to  kill  —  whether  defendant 
and  his  companion  were  still  conspirators  and  violence  used  was 
part  of  their  scheme  question  for  the  jury  —  erroneous  charge. 

See  Crimes,  5,  6. 

Party  may  not  be  permitted  to  impeach  his  own  witness  although 
disreputable  and  unsatisfactory  —  claim  of  privilege  sustained  by 
court  does  not  correct  erroneous  ruling  on  admissibflity  of  evidence. 

See  Evidence,  1. 

When  trial  court  justified  in  finding  that  letter  was  never  received. 
See  Evidence,  2. 

When  testimony  as  to  difference  in  amounts  realized  from  crops 
before  and  after  trespass  admissible. 

See  Landlord  and  Tenant,  4. 

When  juiy  could  not  lef^itimately  have  inferred  from  the  evidence 
facts  essential  to  the  verdict,  the  verdict  cannot  be  sustained. 

See  Nequgence,  2. 

Question  of  fact  —  when  new  trial  should  be  ordered. 
See  Nequgence,  6. 

TRUST. 

Apportionment  between  life  beneficiaries  and  remaindermen  of 
subsidiary  stocks  distributed  on  dissolution  of  holding  corporation, 
stock  of  which  formed  part  of  trust  fund. 

See  Decedent's  Estate,  5. 

When  will  clearly  and  explicitly  expresses  the  desires  of  a  testatrix 
creating  a  charitable  trust  the  court  will  not  bestow  her  estate  upon 
next  of  kin  upon  a  claim  that  the  gift  is  unreasonable  in  amount  for 
the  purposes  of  the  trust. 

See  Will,  1. 

TBUSTIIS. 

Commissions  of  deceased  trustee  —  surrogate  or  Supreme  Court 
has  discretionary  power  to  award  or  withhold  commissions  for  services 
rendered  by  trustee  before  his  death. 

See  CoMBfissiONS,  2. 

UNDERTAKING. 

When  new  trial  was  granted  on  conditions  hut  toas  not  had  because 
plaintiff  appealed  from  the  order  which  was  reversed  and  judgment 
reinstated^  the  surety  on  undertaking  for  new  trial  need  not  pay  reinstated 
judgment  upon  defendanCs  failure  to  pay  the  same.  The  court  granted 
a  motion  to  set  aside  a  verdict  upon  the  condition  among  others  that 


INDEX.  737 

UNDERTAKING  —  Continued. 

defendant  file  an  undertaking:  conditioned  for  the  payment  of  any 
judgment  which  may  be  recovered  bv  the  plaintiff  against  him  with 
which  condition  defendant  complied.  Plamtiff  apii^ed  from  the 
order  which  was  reversed  and  the  verdict  of  the  jury  reinstated, 
whereupon  judgment  was  entered  thereon.  ^  In  this  action  to  recover 
on  the  undertaking,  held,  that  the  purpose  of  the  undertaking  was  to 
obtain  a  new  trial,  and  its  condition  should  be  construed  and  enforced 
with  reference  to  that  purpose,  and  so  construed  it  covenanted  only 
to  pay  any  judgment  resultmg  from  or  arising  by  reason  of  a  new  trial. 
Hence,  the  complaint  was  properly  dismissed.  Grafton  v.  U.  S. 
Fidelity  &  G.  Co.  162 

USURY. 

When  agreement  to  repay  loan  with  a  epecified  bonus  dependent  upon 
varyinq  conditions  of  sale  of  patented  invention  is  usurious.  Where 
the  debtor  may  under  the  terms  of  a  contract  relieve  himself  of  all 
further  liability  by  payment  of  the  principiJ  and  interest  of  a  loan, 
there  is  no  question  of  usury  involved  even  though  on  certain  con- 
tingencies a  greater  amount  would  become  due.  On  examination  of 
the  terms  of  an  agreement  for  a  loan  which  was  to  be  repaid  with 
certain  sums  as  a  oonus  dependent  upon  varying  conditions  relative 
to  the  sale  or  license  by  the  borrower  of  certain  patented  inventions, 
held,  that  th^  agreement  was  such  that  the  borrower  could  not  by  its 
terms  be  relieved  of  the  payment  of  a  greater  sum  than  the  principal 
and  interest  at  the  legal  rate  and,  therefore,  the  loan  was  usurious. 
LHefU  V.  Becker.  318 

When  mortgage  may  be  kept  alive  after  payment  thereof  —  guar- 
antor of  loan  to  a  corporation  cannot  raise  defense  of  usury  —  defense 
of  usury  in  action  to  foreclose  mortgage  —  when  facts  do  not  sustain 
such  defense. 

• 

See  MoRTOAOE,  1-3. 

WATIR  AND  WATERCOURSES. 

See  Seaman  v.  City  of  New  York  (Mem.),  572. 

A  tenant  at  will  occupying  and  working  land  injured  by  the  abstrac- 
tion of  water  from  the  land  for  municipal  purposes  is  entitled  to  the 
damages  caused  thereby  —  damages  —  evidence  —  when  difference  in 
amounts  realized  from  crops  before  and  after  the  trespass  admissible 
upon  the  question  of  usable  value. 

See   Landlord  and  Tenant,  1-4. 

WATIR  WORKS. 

See  People  ex  rel.  Buckley  v.  Spring  VaUey  Water  Works  &  Supply 
Co.  (Mem.),  561. 

WILL. 

1.  Construction  —  Charitable  trust  —  Masses — When  wHl  clearly 
and  explicitly  expresses  the  desires  of  a  testatrix  creating  a  charitable 
trust  the  court  will  not  bestow  her  estate  upon  next  of  kin  upon  a  claim 
that  the  gift  is  unreasonable  in  amount  for  the  purposes  of  the  trust. 
WTiere  a  testatrix,  after  making  certain  bequests,  bequeathed  the 
residue  and  remainder  of  her  estate  to  her  executors  "  to  pay  funeral 
expenses,  say  masses  and  put  a  modest  tombstone  over  my  remains," 
the  executors  took  title  to  the  residuary  estate  in  trust  and  it  is  their 
duty,  after  paying  funeral  expenses  and  for  a  monument,  to  dispose  of 
the  remainder  of  the  residuary  estate  by  having  masses  said  in  a 
Roman  Catholic  church,  according  to  the  customs  of  that  communion. 

47 
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The  testatrix  was  free  to  judge  for  herself  what  was  reasonable  in 
amount  for  the  purposes  of  the  trust.  The  trust  was  not  void  for 
indefiniteness  ana  the  court  will  not  take  the  estate  from  the  trustees 
to  bestow  it  upon  the  next  of  kin  in  di^egard  of  the  expr^sed  desires 
of  testatrix,  but  will  uphold  the  will  as  it  is  written.  Masses  are 
religious  ceremonials  and  ti  bequest  therefor  is  upheld  as  a  charitable 
trust.     Matter  of  Morris.  141 

2.  Bequest  and  devise  to  beneficiary  to  use  such  part  of  principal  as 
she  might  deem  necessary  and  with  power  to  sell  real  estate  and  %ue 
vroceeas  thereof  —  Executors  cannot  maintain  action  to  recover  moneys 
left  at  death  of  testator's  widow  —  Right  to  action  accrued  to  residuary 
legatees.  When  testator  bequeathed  to  his  wife  the  use  of  a  certain 
sum  of  monev  for  life  "  with  the  right  and  privilege  to  use  such  part 
or  portion  of  the  principal  thereof  as  to  her  shall  seem  meet  and 
proper/'  and  also  devised  to  her  for  life  the  use,  rents  and  income  of 
certain  real  estate  with  the  right  and  privilege  of  selling  the  same, 
should  she  deem  it  necessary,  and  further  provided  thiat  if  there 
should  be  any  part  of  the  sum  bequeathed  to  his  wife  and  the  said 
real  estate  or  the  proceeds  thereof  left  at  the  time  of  her  death,  such 
moneys  and  said  real  estate  or  its  equivalent  should  be  divided  among 
certain  legatees,  the  executors  of  testator  who  in  accordance  with  his 
will  had  turned  over  to  his  widow,  absolutely  and  without  reservation 
the  moneys  bequeathed,  and  real  estate  devised,  to  her,  cannot 
maintain  an  action  to  recover  certain  bonds  and  mortgages  con- 
stituting part  of  the  fund  bequeathed  to  the  widow  which  she  had 
transferred  to  another.  After  the  delivery  of  the  fund  to  testator's 
widow,  the  executors  had  no  further  control  over  or  right  to  the  fund. 
When  testator's  widow  died  whatever  portion  of  the  fund  remained 
belonged  to  the  legatees  named  in  his  will  and  hence  whatever  right 
of  action  there  was  accrued  to  such  legatees.     Peck  v.  Smith.        228 

3.  When  gift  to  one  followed  by  gift  to  another  of  such  part  as  may 
remain  at  decease  of  first  taker  enforceable  —  Repugnant  gifts.  A  gift 
to  one  followed  by  a  gift  to  another  of  such  part  thereof  as  may 
remain  at  the  decease  of  the  first  taker,  can  be  enforced  when  the 
intention  of  the  giver  is  clear  and  definite  to  limit  the  ^ift  to  the  first 
taker  to  a  life  estate  with  power  to  dispnose  of  the  pnncipal  or  any 
part  thereof  during  his  lifetime  and  to  give  to  anotner  such  part  of 
the  principal  as  is  not  disposed  of  in  the  lifetime  of  the  first  taker. 
The  gift  over  after  a  gift  that  is  apparently  absolute  is  sustained 
because  it  is  ascertained  that  it  was  not  the  giver's  intention  to  make 
an  absolute  ^ift,  but  one  qualified  and  limited  by  the  subsequent  or 
other  provisions  of  the  wul  or  instrument  creating  the  gifts.  The 
common-law  rule  governing  repugnant  gifts  has  been  changed  by 
statute  (Real  Property  Law  [Cons.  Laws,  ch.  50],  §  57;  Personal 
Property  Law  [Cons.  Laws,  ch.  41],  §  11).     TUlman  v.  Ogren.        495 

4.  When  absolute  gift  not  modified  or  qualified  by  subsequent  provision. 
Where  there  is  an  absolute  gift  of  real  or  personal  property,  in  order 
to  qualify  it  or  cut  it  down  the  latter  part  of  the  will  should  show 
equally  clear  intention  to  do  so  by  use  of  words  definite  in  the  meaning 
and  by  expressions  which  must  be  regarded  as  imperative,  and  where 
a  wife  gave  all  of  her  residuary  estate  to  her  husband,  his  heirs  and 
assigns  forever,  **  with  the  understanding  "  that  at  his  decease  all  of 
the  estate  which  he  should  derive  under  ner  will  and  then  undisposed 
of  should  be  given  and  turned  over  to  the  sister  of  testatrix,  such 
provision  constituted  a  clear,  certain,  unqualified  and  absolute  gift  to 
the  husband;  the  statement  that  such  gift  was  given  "  with  the  under- 
standing "  that  the  husband  should  give  any  part  of  the  residuary 
estate  not  disposed  of  by  him  to  testatrix'  sister  does  not  import  a 
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oontraot  already  made  or  arising  from  an  aoceptanoe  by  her  husband 
of  the  bequest  and  devise.  The  gift  to  the  husband  was  absolute  and 
there  was  no  gift  to  the  sister.  Id. 

See  HoUender  v.  Wallace  (Mem.),  614;  Petry  v.  Langan  (Mem.), 
621;  MaUer  of  Brand  (Mem.),  630;  N,  Y.  Life  Ins,  &  Trust 
Co,  V.  Gallatin  (Mem.),  637;  Hamilton  v.  Muncie  (Mem.), 
643;  Edgar  v.  Waldo  (Mem.),  656;  Kemochan  v.  Farmers* 
Loan  &  Trust  Co.  (Mem.),  658. 

WITNISSI8. 

Party  may  not  be  permitted  to  impeach  his  own  witness  although 
disreputable  and  unsatisfactory  —  claim  of  privilege  sustained  by 
court  does  not  correct  erroneous  ruling  on  admissibility  of  evidence. 

See  Evidence,  1. 

WORKMEN'S  COMPINSATION. 

See  M alter  of  Hart  (Mem.),  554;  M alter  of  Schiff  v.  Scheuer 
(Mem.),  596;  Matter  of  Dodd  v.  Four  Sixty^ne  Eighth 
Avenue  (Mem.),  597;  Matter  of  O'Esau  v.  Bliss  Co,  (Mem.), 
597. 

Workmen's  Compensation  Law  of  New  Jersey  —  a  servant,  a 
resident  of  New  Jersey,  having,  as  permitted  by  the  New  Jersey 
statute,  elected  to  accept  the  remedies  provided  thereby  instead  of 
the  common-law  remedies  for  injuries,  his  legal  representative  cannot 
maintain  a  common-law  action  for  the  death  of  such  servant  from 
injuries  received  while  working  in  this  state. 

See  Master  and  Servant,  2. 
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HiscocK,  Ch.  J. 

HUSBAND  AND  WIFI. 

Iquity;  Affreement  for  separation;  When  courts  have  not 
Jurisdiction  to  enforce  provision  of  agreement  that 
if  circumstances  should  change,  the  amount  to  be 
paid  by  the  husband  should  be  decreased. 

Stoddard  v.  Stoddard,  13,  14. 

CONSIBVATION  LAW. 

Provision  requiring  all  persons  engaged  in  hunting  to  have 
a  license;  Exception  as  to  persons  hunting  on  farm 
land  owned,  leased  or  occupied  by  them;  Complaint 
must  allege  that  defendant  did  not  come  within 
exception. 
People  V.  Bradford,  45,  46. 

STATE  DEPARTMENT  OF  EDUCATION. 

New  York  (city  of) ;  School  moneys  appropriated  by  state 
and  apportioned  to  New  York  city;  Controversy 
whether  such  moneys  may  be  used  in  reduction  of 
taxes  or  be  placed  to  credit  of  board  of  education; 
Writ  of  prohibition;  State  commissioner  of  edu^ 
cation  has  no  authority  to  decide  such  controversy; 
When  writ  of  prohibition  should  be  granted. 
People  ex  rel.  Hylan  v.  Finegan,  219,  222. 

NEW  YORK  (CITY  OP). 

Public  schools;  Salaries  of  teachers. 

Sullivan  v.  Board  of  Education,  240,  242. 

RAILROAD  LAW. 

Public  Service  Commissions  Law;  Provision  of  Railroad 
Law  requiring  certificate  of  public  convenience 
and  necessity  before  construction  of  railroad;  Pro- 
vision of  Public  Service  Commissions  Law  requiring 
approval  and  permission  of  commission  for  pro- 
posed railroad;  Construction  and  application  of 
such  provisions. 
People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  P.  S.  Comm., 
248.  251. 
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ATTOBNIY. 

Statute  (Penal  Code,  §  270)  prohibiting  any  person  from 
practicing  as  an  attorney  at  law  unless  duly  licensed 
and  admitted  to  practice  in  courts  of  record;  Acts 
constituting  violation  of  such  statute.     (Con.  op.) 

People  V.  Alfani,  334,  341. 

CORPORATIONS. 

Practice  of  law  by  corporation  in  violation  of  statute  (Penal 
Law,  §  280) ;  When  drawing  of  bill  of  sale  and  chattel 
mortgage  by  title  guarantee  and  trust  company  not 
a  violation  of  the  statute. 

People  V.  Title  Guarantee  &  Trust  Co.,  366,  369. 

CRIMES. 

Practicing  medicine  without  being  registered  and  licensed 
as  required  by  statute  (Public  Health  Law,  §  161); 
When  indictment  accusing  defendant  of  committing 
such  crime  need  not  negative  exception  to  such 
statute;  When  such  indictment  defective  for  failing 
to  name  the  individual  treated  by  defendant. 

People  V.  Devinny,  397,  399. 

AGRICULTURAL  LAW. 

Construction  and  application  of  section  66;  A  creamery 
association  organised  under  the  Business  Corpora- 
tions Law  not  a  "producer"  within  meaning  of 
statute. 

Wilson  V.  Israel,  423,  425. 

Chase,  J. 

ELEVATORS. 

Labor  Law;  Provision  that  no  child  under  sixteen  years 
shall  be  employed  or  permitted  to  operate  an  elevator; 
Action  to  recover  for  injuries  of  child  injured  while 
running  an  elevator;  Contributory  negligence  of 
child  no  defense,  under  express  provision  of  statute. 

Karpeles  v.  Heine,  74,  76. 

REAL  PROPERTY. 

Specific  performance;  When  covenants  constitute  incum- 
brances making  the  title  unmarketable. 

Bull  V.  Burton,  101,  104. 
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TRIAL. 

When  new  trial  was  granted  on  conditions,  but  was  not 
had  because  plaintiff  appealed  from  the  order 
which  was  reversed  and  Judgment  reinstated,  the 
surety  on  undertaking  for  new  trial  need  not  pay 
reinstated  Judgment  upon  defendant's  failure  to  pay 
the  same. 
Grafton  v.  U.  S.  Fidelity  &  Guaranty  Co.,  162,  164. 

QU2BNS  COUNTY. 

Sheriffs;  Elections;  The  present  sheriff  of  Queens  county 
haying  been  elected  for  a  term  to  expire  January  23, 
1920,  there  will  be  no  vacancy  in  the  office  to  be  filled 
at  the  general  election  in  November,  1919. 
People  ex  rel.  Bast  v.  Voorhis,  167,  169. 

8UPREMI  COURT. 

Duration  of  terms  thereof;  Extraordinary  Special  and  Trial 
Terms  have  same  Jurisdiction  as  any  other  term; 
When  an  Extraordinary  Term  is  convened  for  the 
disposal  of  business  which  may  be  brought  before  it 
it  is  deemed  to  continue  until  the  decision  of  motions 
submitted  although  it  has  expired  for  the  purpose 
of  new  business. 
Saranac  Land  &  Timber  Co.  v.  Roberts,  188,  190. 

NIGLIGENCI. 

Question  of  fact;  When  new  trial  should  be  ordered. 

Hoykendorf  v.  Bradley  Contracting  Co.,  204,  205. 

EMINENT  DOMAIN. 

New  York  (city  of);  Award  in  condemnation  proceedings 
instituted  to  acquire  land  for  municipal  purposes; 
When  such  award  has  been  duly  confirmed  by  the 
courts  and  the  award  paid  as  directed  therein,  a 
mortgagee  who  has  failed  to  present  and  prove  her 
claim  thereunder  cannot  maintain  an  action  against 
the  city  to  recover  the  mortgage  debt. 
Merriman  v.  City  of  New  York,  279,  281. 

NEW  YORK  (CITY  OP). 

Board  of  education  of  city;  Division  of  authority  and 
responsibility,  as  to  public  schools,  between  such 
board  and  state  department  of  education;  Sections 
96  and  108  of  Greater  New  York  charter  not  repealed 
by  chapter  786  of  Laws  of  1917;  Power  of  commis- 
sioner of  accounts  to  examine  accounts  of  board  of 
education;    When    attachment   will    issue    against 
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witness  who  refused  to  obey  a  subpona  under 
ruling  of  state  commissioner  of  education  adyisin^ 
him  so  to  do. 

Matter  of  Hirshfield  v.  Cook,  297,  300. 

STOCK  CORPORATION  LAW. 

Consent  of  stockholders  required  to  make  legal  and  effect- 
ual mortgage  on  corporate  proper^. 

Leffert  v.  Jaokman,  310,  313. 

HIGHWAY  LAW. 

Court  of    Claims;  Unlawful  and  unauthorised  taking  of 

land  for  highway  improvement  by  contractor  before 

lawful   appropriation  thereof  by  state;    State   not 

liable  therefor;  Erroneous  award  by  Court  of  Claims. 

Konner  v.  State  of  New  York,  478,  480. 

WILL. 

Testamentary  gift;  Absolute  gift  followed  by  repugnant 
gift  to  another;  When  such  absolute  gift  not  modi- 
fied or  qualified  by  subsequent  provision. 

Tillman  v.  Ogren,  495,  501. 

BILLS,  NOTIS  AND  CHECKS. 

Forgery;  Action  by  drawer  of  checks  to  recover  from  bank, 
which  paid  checks  on  indorsements  forged  by 
drawer's  agent  who  afterwards  indorsed  in  his  own 
name  for  his  own  account;  Indorsement  by  agent 
not  guaranty  of  validity  of  forged  indorsements 
binding  on  drawer;  Failure  of  drawer,  having 
knowledge  of  other  forgeries  of  its  agent,  to  notify 
bank;  When  effect  of  such  failure  question  of  fact 
for  the  Jury;  Erroneous  exclusion  of  evidence. 
Prudential  Ins.  Co.  v.  Nat.  Bank  of  Commerce,  510,  513. 

Collin,  J. 

LABOR  UNIONS. 

Conspiracy;   Boycott;   Injunction;    Acts   of   members    of 
labor  unions   calculated  and   intended  to   destroy 
plaintiff's  good  will,  trade  and  business;  When  such 
acts  may  be  restrained  by  injunction. 
Auburn  Draying  Co.  v.  Wardell,  1,  3. 

COMMISSIONS. 

Agreement  to  pay  brokerage  fees  to  procurer  of  loan  on 
real  property  and  to  furnish  policy  of  title  insur- 
ance;  What  constitutes  failure  to  furnish    policy; 
When  broker  entitled  to  commissions. 
Holman  v.  Patten,  22,  23. 
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TAX  LAW. 

Franchise  tax;  In  ftrriying  at  net  income  of  a  manufactur- 
ing  corporation   no  deduction   is   to   be   made   on 
account  of  excess  profits  tax  paid  by  the  corporation 
to  the  United  States. 
People  ex  rel.  Baroalo  Mfg.  Co.  v.  Knapp,  64,  68. 

NIGUQENCE. 

Sudden  stopping  of  street  car  to  avoid  running  over  child; 
When  negligence  cannot  be  predicated  thereon. 

Mintz  V.  International  RaUway  Co.,  197,  198. 

TRANSFER  TAX. 

Agreement  for  re-adJustment  of  debts  of  corporation  and 
transfers  to  and  from  voting  trustees;  When  one, 
only,  of  transfers  made  for  and  in  pursuance  of  such 
agreement  subject  to  the  transfer  tax. 
Hudson  &  Manhattan  R.  R.  Co.  v.  State,  233,  234. 

ATTORNEY  AND  CLIENT. 

Contingent  fee;  Contract  between  attorney  and  client 
valid  in  absence  of  fraud;  Such  contract,  however, 
between  attorney  and  executor  for  prosecuting  action 
for  death  subject  to  review  by  court;  Distribution 
of  recovery  in  action  under  the  statute  ;*Meaning  of 
term  **  chilclren  '*  in  section  1903  of  Code  of  Civil 
Procedure. 
Matter  of  Meng,  264,  268. 

MASTER  AND  SERVANT. 

Negligence;  Automobiles;  Chauffeur,  hired  and  paid  by 
garage  company  to  operate  automobile  rented  by 
company  for  a  fixed  period  at  a  fixed  rental  for  the 
use  of  lessee,  not  the  servant  of  the  lessee. 
McNamara  v.  Leipzig,  291,  292. . 

CONTRACTS. 

Rescission;  Reformation  of  contract;*  Fire  insurance; 
Builder's  risk;  When  builder's  risk  slip  attached  to 
fire  insurance  policy  limits  liability  to  time  building 
is  in  course  of  construction. 

Metzger  v.  ^Etna  Ins.  Co.,  411,  413. 

By  state;  Constitutional  law;  Validity  of  agreement 
between  commissioners  of  State  Reservation  at 
Saratoga  Springs  giving  plaintiff  the  right  to  use 
and  possess  certain  property  of  the  state  for  speci- 
fied purposes ;  Refusal  of  conservation  commissioner 
to  carry  out  such  agreement;  When  plaintiff  entitled 
to  injunctive    relief   from    ficts    of    commissioner; 
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Personal  liability  of  commisBioner  as  wrongdoer: 
Unconstitutionality  of  chapter  204  of  Laws  of  1917 
attempting  to  confirm  acts  of  commissioner. 

Saratoga  State  Waters  Corp.  v.  Pratt,  429,  433. 

EVIDENCE. 

Admissions;   Probative   value   and   effect   of   admissions; 
Rules  for  instructing  Juries  as  to  such  evidence; 
Erroneous  instructions  to  Jury;  Exceptions  to  charge 
and  restatement  of  erroneous  parts  thereof. 
Gangi  v.  Pradus,  452,  454. 

CUDDEBACK,  J. 

MASTER  AND  SERVANT. 

Statute  of  Pennsylvania;  Negligence;  When  a  duty  imposed 
upon  a  foreman  involves  the  exercise  of  Judgment 
or  discretion  and  he  errs,  the  employer  is  not  liable 
for  injuries  caused  by  the  foreman's  error. 
Iwanauskas  v.  P.  &  R.  C.  &  I.  Co.,  34,  36. 

APPEAL. 

When  reversal  by  Appellate  Division  "  upon  the  facts  " 
must  be  presumed  to  have  been  made  upon  the  law. 

Sene<;a  Distributing  Co.  v.  Fulton,  48,  49. 

HOGAN,  J. 

LANDLORD  AND  TENANT. 

A  tenant  at  will  occupying  and  working  land  injured  by 
the  abstraction  of  water  from  the  land  for  munici- 
pal purposes  is  entitled  to  the  damages  caused 
thereby;  Damages;  Evidence;  When  difference*  in 
amounts  realized  from  crops  before  and  after  tres- 
pass admissibler  upon  the  question  of  usable  value. 
Baumann  v.  City  of  New  York,  25,  29. 

PARTNERSHIP. 

Agreement  between  two  firms  of  architects  to  design  and 
supervise  construction  of  buildings  for  a  railroad 
company,  a  certain  member  of  one  of  the  firms  to 
be  executive  head;  Contract  with  railroad  company 
in  pursuance  of  such  agreement;  Cancellation  of 
contract  by  railroad  company  upon  death  of  exec- 
utive head  of  associated  architects;  Right  of  sur- 
viving partners  of  deceased  executive  head  to  account- 
ing and  division  of  commissions  earned  under 
contract  with  railroad  company. 
Stem  V.  Warren,  538,  542. 
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Cardozo,  J. 

ATTORNEY  AND  CUINT. 

An  agreement  by  an  administrator  to  pay  an  attorney  a 
certain  percentage  of  the  recovery  for  the  death  of 
the  administrator's  child  is  only  binding  on  his 
share  thereof. 
Matter  of  Reisfeld,  137,  139. 

PROMISSORY  NOTIS. 

Decedent's  estate;  Evidence;  The  words  "  value  received  ** 
must  give  way  to  evidence  that  there  was  no  con- 
sideration; Erroneous  direction  of  non-suit;  Error 
to  exclude  evidence  offered  under  general  denial  that 
decedent's  signature  was  forged. 
Dougherty  v.  Salt,  200,  201. 

NEGUGENCE. 

Injury  to  boy  who  touched  trolley  wire  with  a  piece  of  wire; 
,         Defendant  not  liable  in  absence  of  any  evidence 
that  reasonable  precautions  had  not  been  taken 
against  injury  from  trolley  wire. 
Adams  v.  Bullock,  208,  209. 

MASTER  AND  SERVANT. 

Negligence;  Contributory  negligence;  Fatal  injuries  to 
mechanic  working  in  elevator  shaft  and  struck  by 
elevator  descending  in  adjoining  shaft;  Duty  of 
employer  to  protect  workman  in  such  place;  When 
evidence  does  not  Justify  finding  that  decedent  was 
chargeable  with  contributory  negligence;  Doctrine 
of  assumption  of  risk  not  applicable. 
Nioholson  v.  Greeley  Square  Hotel,  345,  346. 

LABOR  LAW. 

Provision  thereof  requiring  owners  to  thoroughly  plank 
over  steel  and  iron  beams;  When  question  whether 
this  was  done  one  of  fact  for  a  Jury,  not  of  law  for 
the  court. 
Lyles  V.  Terry  &  Tench  Co.,  361,  363. 

CORPORATIONS. 

Practice  of  law  by  corporation  in  violation  of  statute  (Penal 
Law,  §  280);  When  evidence  sufl&cient  to  find  that 
drawing  of  bill  of  sale  and  chattel  mortgage  by 
title  guarantee  and  trust  company  was  a  violation 
of  the  statute.  (Dis.  op.) 
People  V.  Title  Guarantee  &  Trust  Co.,  366,  381. 
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BUFFALO  (CITY  OF). 

Mandamus ;  Patrolman  of  police  force  detailed  for  detective 
duty,  whose  designation  has  been  revoked  and  who 
has  been  reassigned  to  duty  as  a  patrolman,  is  not 
entitled  to  a  writ  of  mandamus  reinstating  him  as 
detective-sergeant. 
People  ex  rel.  O'Connor  v.  Girvin,  392,  393. 

ATTORNEY  AND  CUENT. 

Judgment;  Set-off;  Lien  of  attorney  upon  Judgment  in 
his  client's  favor;  Such  Judgment  cannot  be  set  ofT 
against  another  except  subject  to  the  lien  of  the 
attorney. 
Beecher  v.  Vogt  Mfg.  Co.,  468,  469. 

MASTER  AND  SERVANT. 

Automobile;  When  evidence  sufficient  to  submit  to  Jury 
question  whether  decedent  killed  by  overturning  of 
automobile  was  in  car  as  licensee  of  owner  not  of 
his  chauffeur;  Owner  not  liable  to  person  who  was 
licensee  of  his  chauffeur.  (Con.  op.) 
Rolfe  V.  Hewitt,  486,  495. 

Pound,  J. 

NEGUGENCE. 

Evidence;  When  Jury  could  not  legitimately  have  inferred 
from  the  evidence  facts  essential  to  the  verdict, 
the  verdict  cannot  be  sustained. 
Kelly  V.  Nassau  Elec.  R.  R.  Co.,  39,  40. 

TRIAL. 

Witness;  Party  may  not  be  permitted  to  impeach  his  own 
witness  although  disreputable  and  unsatisfactory; 
Claim  of  privilege  sustained  by  court  does  not  correct 
erroneous  ruling  on  admissibility  of  evidence. 
People  V.  Minsky,  94,  96. 

WILL. 

Construction;  Charitable  trust;  Masses;  When  will  clearly 
and  explicitly  expresses  the  desires  of  a  testatrix 
creating  a  charitable  trust  the  court  will  not  bestow 
her  estate  upon  next  of  kin  upon  a  claim  that  the 
gift  is  unreasonable  in  amount  for  the  purposes  of 
the  trust. 
Matter  of  Morris,  141,  143, 
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STATE  HIGHWAYS. 

Contract  for  conBtruetion  of  highway;.  Forfeiture  of  deposit 
made  by  bidder;  Mandamus;   When  such  bidder 
cannot  recover  deposit  because  of  error  in  estimates 
of  state. 
Matter  of  Semper  v.  Duffey,  151, 152. 

HUSBAND  AND  WIFE. 

Alimony;  Action  by  persons,  claiming  to  be  entitled  to 
property  of  a  husband  now  deceased,  to  annul  his 
marriage  to  the  defendant  on  ground  that  he  was  a 
lunatic  and  incapable  of  entering  into  a  marriage 
contract;  Plaintiffs  in  such  action  should  be  reqidred 
to  pay  counsel  fee  to  defendant.  (Dis.  op.) 
Famham  v.  Famham,  155,  161. 

INSUBANCE  (LIABILITY) . 

Construction  of  policy;  Appeal;  If  terms  of  policy  are 
unambiguous  its  construction  is  a  question  of  law 
reviewable  by  the  Court  of  Appeals;  Partnership  as 
legal  entity:  Where  an  automobile  liability  policy 
insured  a  firm,  as  such,  and  under  the  firm  name, 
the  insurer  is  not  liable  for  damages  for  a  death 
caused  by  the  automobile  while  loaned  to  another 
firm  of  which  the  members  of  the  insured  firm 
were  members. 
Hartigan  v.  Casualty  Co.  of  America,  175,  177. 

STREET  RAILROADS. 

Railroad  Law;  Construction  and  application  of  section  178. 

City  of  New  York  v.  Whitridge,  180,  182. 

PARTNERSHIP. 

Offer  of  Judgment;  When  offer  of  Judgment  made  by  one 
copartner  not  in  compliance  with  statute  (Code  Civ. 
Pro.  §§  738-740)  and  not  binding  upon  his  copartner. 

Friedman  v.  Blaxiner,  327,  329. 

CORPORATIONS. 

Practice  of  law  by  corporation  in  violation  of  statute  (Penal 
Law,  §  280) ;  When  drawing  of  bill  of  sale  and  chattel 
mortgage  by  title   guarantee  and   trust  company 
not  a  violation  of  the  statute.     (Con.  op.) 
People  V.  Title  Guarantee  &  Trust  Co.,  366,  378. 

HIGHWAYS. 

Towns;  Liability  of  town  for  improper  construction  of 
culvert  by  town  superintendent,  causing  flooding  of 
adjacent  land;  Pleading;  Suflftciency  of  complaint. 

Bowman  v.  Town  of  Chenango,  459,  461. 
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MASTER  AND  SERVANT. 

Automobile;  When  evidence  sufficient  to  submit  to  Jury 
question  whether  decedent  killed  by  overturning  ot 
automobile  was  in  car  as  licensee  of  owner  not  of 
his  chauffeur;  Owner  not  liable  to  person  who  was 
licensee  of  his  chauffeur.  (Con.  op.) 
Rolfe  y.  Hewitt,  486,  495. 

McLaughlin,  J. 

MORTGAGE. 

Guaranty;  Usury;  When  mortgage  may  be  kept  alive  after 
payment  thereof;  Guarantor  of  loan  to  a  corporation 
cannot  raise  defense  of  usury;  Defense  of  usury  in 
action  to  foreclose  mortgage;  When  facts  do  not 
sustain  such  defense. 
Salvin  v.  Myles  Realty  Co.,  51,  54. 

REAL  PROPERTY. 

Specific  performance;  When  covenants  do  not  constitute 
incumbrances  making  the  title  unmarketable. 
(Dis.  op.) 

BuU  V.  Burton,  101,  114. 

INCOMPETENT  PERSONS. 

When  committee  of  an  incompetent  not  required  to  pay 
a  claim  which  the  incompetent,  if  restored  to  health, 
would  probably  not  have  paid. 

Matter  of  Lord,  145,  147. 

HUSBAND  AND  WIFE. 

Alimony;  Action  by  persons,  claiming  to  be  entitled  to 
property  of  a  husband  now  deceased,  to  annul  his 
marriage  to  the  defendant  on  ground  that  he  was  a 
lunatic  and  incapable  of  entering  into  a  marriage 
contract;  Plaintiffs  in  such  action  not  required  to 
pay  alimony  and  counsel  fee  to  defendant. 
Famham  v.  Famham,  155,  157. 

PRINCIPAL  AND  SURETY. 

Pleading;  Bond  by  tenant  and  surety  to  pay  all  mechanics' 
liens  and  claims  of  builders  for  improvements  on 
premises  occupied  by  tenant;  When  complaint  in 
action  by  landlord  to  recover  penalty  of  bond  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 
Schwartz  &  Co.  v.  Aimwell  Co.,  184,  186. 
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ATTORNEYS. 

Statute  (Penal  Code,  §  270)  prohibiting  any  person  from 
practicing  as  an  attorney  at  law  unless  duly  licensed 
and  admitted  to  practice  in  courts  of  record;  When 
acts  of  defendant  do  not  constitute  yiolation  of  such 
statute.  (Dis.  op.) 
People  V.  Alfani,  334,  341. 

EVIDENCE. 

Decedent's  estate;  Claim  based  on  oral  contract  or  promise 
of  decedent;  When  corroboration  of  testimony  of 
claimant  insufficient.     (Dis.  op.) 

Matter  of  Sherman,  350,  356. 

COURT  OF  CLAIMS. 

Jurisdiction;  Liability  of  state  for  tort  or  negligence  of  its 
officers  and  agents;  Statute  (Code  Civ.  Pro.  §  264) 
conferring  upon  Court  of  Claims  Jurisdiction  to  hear 
and  determine  private  claims  against  the  state  does 
not  create  any  liability  against  the  state  not  other- 
wise authorised  by  statute  or  maintainable  in  law 
or  equity. 
Smith  V.  State  of  N.  Y.,  405,  407. 

CONTRACT  OF  EMPLOYMENT. 

Malicious  interference  therewith;  When  action  can  be 
maintained  for  maliciously  inducing  plaintiff's 
employee  to  break  his  contract  of  employment. 

Lamb  v.  Cheney  &  Son,  418,  419. 

MASTER  AND  SERVANT. 

When  owner  of  apartment  house  not  liable  for  injuries  to 
child  thrown  off  of  sidewalk  by  Janitor  of  the  apart- 
ment house  to  prevent  her  from  roller  skating  on 
sidewalk. 
Muller  V.  Hillenbrand,  448,  449. 

Injuries  to  boy  riding  on  milk  wagon  at  invitation  of  the 
driver;  When  owner  of  wagon  not  liable. 

Goldberg  v.  Borden's  Condensed  Milk  Co.,  465,  466. 

Negligence;  When  master  not  liable  for  injuries  to  person 
riding  in  automobile  with  chauffeur  without  knowl- 
edge or  permission  of  owner;  When  such  person, 
whether  riding  by  invitation  or  by  permission  of 
chauffeur,  not  licensee  of  owner  for  whose  safety  he 
was  responsible;  Erroneous  instructions  to  Jury. 
Rolfe  V.  Hewitt,  486,  488. 
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WORKMEN'S  COMPENSATION  LAW  OF  NEW  JERSEY. 
Master  and  servant;  Negligence;  A  servant,  a  resident  of 
New  Jersey,  having,  as  permitted  by  the  New  Jersey 
statute,  elected  to  accept  the  remedies  provided 
thereby  instead  of  the  common-law  remedies  for 
injuries,  his  legal  representative  cannot  maintain 
a  common-law  action  for  the  death  of  such  serv- 
ant from  injuries  received  while  working  in  this 
state. 
Bamhart  v.  American  Concrete  Steel  Co.,  531,  533. 

Crane,  J. 

SURROGATES'  COURTS. 

Testamentary  trustees;  Commissions  of  deceased  trustee; 
Surrogate  or  Supreme  Court  has  discretionary  power 
to    award    or    withhold    commissions    for   services 
rendered  by  trustee  before  his  death. 
Matter  of  Bushe,  85,  86. 

EMINENT  bOMAIN. 

New  York  (city  of) ;  Proceeding  by  city  to  acqidre  piers  and 
dock  property;  Rights  of  owners  and  lessees  under 
revocable  licenses  from  city;  When .  entitled  to 
damages  for  loss  of  business  and  destruction  of 
buildings  erected  on  piers. 
Matter  of  City  of  New  York  (Pier  Old  No.  49),  119.  122. 

BUILDING  CONTRACT. 

Bankruptcy;  Provision  that  if  contractor  abandoned  work 
before  completion,  building  material  on  property 
could  be  used  by  owner  in  completion  ^of  work  and 
as  part  payment  of  contractor's  obligation;  When 
upon  contractor's  failure  to  complete  work,  owner 
took  possession  of  materials,  a  trustee  in  bankruptcy 
for  contractors  thereafter  appointed  cannot  recover 
value  of  such  materials. 
Wilds  V.  Board  of  Education,  211,  213. 

WILL. 

Bequest  and  devise  to  beneficiary  to  use  such  part  of  prin- 
cipal as  she  might  deem  necessary  and  with  power 
to  sell  real  estate  and  use  proceeds  thereof;  Executors 
cannot  maintain  action  to  recover  moneys  left  at 
death  of  testator's  widow;  Right  to  action  accrued 
to  residuary  legatees. 
Pock  V.  Smith,  228,  229. 
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ATTORNEYS. 

Statute  (Penal  Code,  §  270)  prohibiting  any  person  from 
practicing  as  an  attorney  at  law  unless  duly  licensed 
and  admitted  to  practice  in  courts  of  record;  Acts 
constituting  violation  of  such  statute. 
People  V.  Alfani,  334,  335. 

EVIDENCE. 

Decedent's  estate;  Claim  based  upon  an  oral  contract  or 
promise  of  decedent;  Corroboration  of  testimony  of 
claimant;    When    corroboration    not    required    as 
matter  of  law. 
Matter  of  Sherman,  350,  351. 

CORPORATIONS. 

Practice  of  law  by  corporation  in  violation  of  statute  (Penal 
Law,  §  280) ;  When  drawing  of  bill  of  sale  and  chattel 
mortgage  by  title  guarantee  and  trust  company  not 
a  violation  of  the  statute.    (Con.  op.) 
People  V.  Title  Guarantee  &  Trust  Co.,  366,  380. 

MURDER. 

Killing  of  proprietor  of  store  which  defendant  and  a  com- 
panion had  attempted  to  rob;  When  fatal  shot  was 
fired  by  companion  of  defendant  after  they  ha4  left 
the  store  and  were  trying  to  escape  defendant  is  not 
guilty  of  murder  in  the  first  degree  unless  the  Jury 
finds  deliberation  and  intent  to  kill;  Whether 
defendant  and  his  companion  were  still  conspirators 
and  violence  used  was  part  of  their  scheme  question 
for  the  Jiiry;  Erroneous  charge. 
People  V.  Marwig,  382,  384. 

MASTER  AND  SERVANT. 

Automobile;  When  evidence  sufficient  to  submit  to  Jury 
question  whether  decedent  killed  by  overturning  of 
automobile  was  in  car  as  licensee  of  owner  not  of 
his  chauffeur;  Owner  not  liable  to  person  who  was 
licensee  of  his  chauffeur.  (Con.  op.) 
Rolfe  V.  Hewitt,  486,  495. 

Andrews,  J. 

SERVICE  OF  PROCESS. 

Execution;  Wages;  Personal  service  must  be  made  upon  the 
employer,   of  execution  directed  against  wages  of 
employee;  to  make  employer  liable  to  the  Judgment 
creditor. 
Starke  v.  Beckwith  Special  Agency,  42,  43. 
48 
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RAILROADS. 

Street  crossings;  Negligence;  Action  against  railroad  to 

recover  damages  arising  from  fire  so  far  as  they  were 

enhanced  by  blocking  of  a  street  crossing  by  freight 

train. 

Globe  M.  I.  &  S.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58,  6a 

DECEDENT'S  ESTATE. 

Short  Statute  of  Limitations;  What  must  be  done  to  set 
such  statute  in  operation;  Usiiry;  When  agreement 
to  repay  loan  with  a  specified  bonus  dependent  ui>on 
varying  conditions  of  sale  of  patented  invention  is 
usurious. 
Diehl  V.  Becker,  318,  323. 

RAILROADS. 

Negligence;  When  railroad  company  not  liable  for  death 
of  an  employee  under  the  Federal  Safety  Appliance 
Act. 

Lang  V.  N.  Y.  Central  R.  R.  Co.,  507,  508. 

INSURANCE  (LIFE). 

Loans  on  policies;  Cancellation  of  policies  for  failure  of 
insured  to  pay  loans;  What  constitutes  suflftcient 
notice  to  borrower  of  intention  of  company  to  cancel 
policies  for  borrower's  default  to  renew  loans  or  pay 
interest  thereon. 
Stevens  v.  Mutual  Life  Ins.  Co.,  524,  526. 

Elkus,  J. 

RAILROADS. 

Negligence;  Injury  to  person  lying  upon  track;  Engineer 
of  moving  train  bound  to  use  reasonable  care,  only, 
to  see  such  person. 

Kretik  v.  N.  Y.  Central  R.  R.  Co.,  474,  476. 

Per  Curiam. 

APPEAL. 

Unanimous  afi^mance  by  Appellate  Division  of  order 
confirming  report  of  commissioners  in  proceedings 
by  city  of  New  York,  under  chapter  724  of  Laws  of 
1906,  to  acquire  lands  for  water  supply  purposes,  not 
appealable,  without  permission,  to  Court  of  Appeals. 
Matter  of  Brigham  v.  City  of  New  York,  575,  576. 
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WRIT  OF  PROHIBITION. 

Writ  to  restrain  hearing  and  determination  by  surrogate; 
Will  not  be  issued  if  surrogate  has  acted  and  entered 
decree  and  his  term  of  office  expired. 

.  People  ex  rel.  Safford  v.  Washburn,  585. 

MOTION  FOR  RE-ARQUMENT. 

When  motion  fails  to  show  that  anything  decisive  was 
overlooked  and  only  amounts  to  a  motion  for  a  new 
presentation   of   the   same    question,    the    motion 
should  be  denied. 
Matter  of  Quinby  v.  Public  Service  Comm.,  601,  602. 

APPEAL. 

When  Judgment  entered  upon  order  of  reversal  insufficient; 
Case  remitted  to  Supreme  Court  for  perfection  of 
Judgment;  Not  reviewable  by  Court  of  Appeals  on 
appeal  from  order  alone. 
Hennann  v.  Ludwig,  632,  633. 

DECEDENT'S  ESTATE. 

Trust;    Apportionment    between    life    beneficiaries    and 
remaindermen  of  subsidiary  stocks  distributed  on 
dissolution  of  holding  corporation,  stock  of  which 
formed  part  of  trust  fund. 
Maoy  V.  Ladd,  670. 
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